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CASES  IN  BANKRUPTCY 

ARGUED  AND  DETERMINED 


IN 


&f)t  ©ottrt  of  Btbttto,  tit. 


Serjeant*  Inn 

Ex  parte  Emanuel  Cooper  and  others.— In  the  matter  Karchh, 

cwt  o  v  Ar<n>.  5, 1841, 

of  William  Sawer  Young.   April  25 

1842. 

1HIS  was  the  petition  of  trustees  of  a  joint  stock  The  bankrupt 
banking  company  claiming  a  lien  on  the  bankrupt's  hTderhiTjoiDt 
shares  in  the  bank,  and  on  other  documents  deposited  co^pabny,kone 
with  them  by  the  bankrupt,  and  praying  for  the  usual  wfn*ch™a"  that 
Order  as  in  the  case  of  an  equitable  mortgage.  ban,k.  s*,ouU 

*  00  have  a  hen  on 

Bv  the  deed  of  settlement  of  the  company  (styled  the  the  share*  of 

1  every  share* 

London  and  County  Banking  Company),  dated  the  4th  l">'d«r  for  any 

balance  due 

August  1836,  to  which  the  bankrupt  was  a  party,  it  was  from  him  to  tho 

.  .   «    1        1.  -  ,  ,  ,  company.  The 

provided,  that  all  debts  and  engagements  to  the  company  bankrupt  also 
of  any  shareholder,  either  for  cash  advances  or  balances,  separate°trade 
or  running  bills  or  notes  passed  to  the  company  by  each  jer  t/ie  firrn "°* 
shareholder,  or  his  partner,  or  otherwise  howsoever,  ,^^5^^ 
should  be  at  all  times  and  in  all  cases  set  off  against  all  *0J,0nbankin« 

0  company  in  a 

shares  and  stock  of  such  shareholder,  whether  such  lar8«  balance 

'  on  a  tunning 

debts  or  engagements  should  be  the  debts  or  engage-  account.  To 

secure  this  ba- 

ments  of  such  shareholder,  individually,  or  jointly,  or  in  lance,  in  addi- 
tion to  the  com* 

partnership  with  any  other  person  or  persons.  pany's  lien  on 

the  shares,  the 

bankrupt  bad  deposited  with  the  company  two  policies  of  life  assurance,  and  other  securities  ; 
but  do  ootice  of  the  deposit  had  been  given  to  the  insurance  orifice.   Held,  1st,  That,  no  joint 


being  in  the  reputed  ownership  of  the  bankrupt,  and  that,  do  evidence  having  been  adduced 
of  such  reputed  ownerakip,  the  banking  company  were  entitled  to  the  policies  in  question. 
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1841.  It  was  provided  also  by  another  clause  in  the  deed  of 

Kx  parte  settlement,  that  any  member  of  the  company,  being  m- 
and  others  debted  to  tnc  company,  should  forthwith  upon  demand 
pay  and  discharge  such  debt,  without  requiring  the 
accounts  of  the  partnership  to  be  taken,  and  as  if  such 
member  was  a  debtor  to  the  company  without  being 
interested  as  a  partner  therein ;  and,  in  default  of  pay- 
ment, might  be  sued  for  the  amount  to  be  recovered  by 
way  of  liquidated  damages,  subject  to  any  claim  he  might 
have  in  the  capital  of  the  company. 

The  bankrupt  carried  on  the  business  of  a  banker  in 
West  Smithfield,  London,  under  the  firm  of  "  Young 
&  Co.;"  and  on  the  23rd  March  1840  the  present  fiat 
was  issued  against  him,  when  he  was  indebted  to  the 
banking  company  in  the  sum  of  1423/.  Ss.  5d.  for  monies 
advanced  by  the  bank.  At  the  time  of  his  bankruptcy, 
he  was  the  proprietor  of  twenty  shares  in  the  banking 
company,  which  were  of  the  value  of  200/. 

On  the  26th  October  1838,  the  bankrupt  deposited 
with  the  banking  company  the  title  deeds  of  a  freehold 
house  and  premises  in  West  Smithfield,  accompanied 
with  a  written  memorandum,  which  stated  the  deposit  to 
have  been  made  in  consideration  of  the  advances  which 
the  company  had  made,  or  might  thereafter  make,  on 
bills  of  exchange  or  otherwise.  At  the  time  of  this 
deposit  the  bankrupt  was  entitled  to  one-ninth  of  the 
reversionary  estate  in  the  premises  comprised  in  the 
deeds,  after  the  death  of  Mary  Young,  his  mother;  which 
reversionary  interest  was  valued  at  98/.  5s. 

On  the  30th  January  1840,  the  bankrupt  deposited 
with  the  banking  company  two  policies  of  insurance  on 
his  own  life,  one  for  the  sum  of  999/.  in  the  Economic 
Life  Insurance  Office,  and  the  other  for  the  sum  of  1000/. 
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in  the  Equitable  Insurance  Company.  This  deposit  was  1811. 
also  accompanied  with  a  memorandum  in  writing  under  ¥x  (e 
the  bankrupt's  hand,  stating  the  particulars  of  the  poli-  anc/X«, 
cies,  and  then  adding :  "  which  I  hereby  assign  to  you 
as  collateral  security  for  any  advance  you  may  make 
to  my  house  of  '  Young  &  Co.*  in  their  account  with 
your  bank."  These  policies  were  valued  at  2491.  Us. 
The  Economic  Life  Assurance  Company  was  conducted 
upon  the  principle  of  sharing  a  portion  of  its  profits 
amongst  the  holders  of  policies ;  and,  by  the  constitution 
of  the  Equitable  Life  Assurance  Company,  the  assured 
arc  mutual  assurers,  each  one  to  the  other,  the  company 
dividing  its  profits  among  the  holders  of  policies  at  cer- 
tain periods.  It  was  contended,  therefore,  that  the  bank- 
ruptcy insuring,  became  a  partner  in  each  of  these  com- 
panies. 

It  appeared  from  the  statement  in  the  course  of 
the  argument,  though  it  was  not  alleged  in  the  petition, 
that  the  bankrupt  carried  on  the  separate  business  of  a 
banker  quite  distinct  from  the  business  of  the  banking 
company,  and  that  he  kept  an  account  with  the  com- 
pany as  a  customer,  and  that  the  debt  due  from  him  to 
the  company  arose  in  respect  of  monies  drawn  out  by  his 
checks  as  a  customer,  and  in  respect  of  discounting  bills 
on  his  separate  trade  with  the  banking  company. 

Mr.  Swanston,  and  Mr.  Bacon,  in  support  of  the 
petition.  In  regard  to  the  lien  of  the  banking  company 
on  the  bankrupt's  shares  in  the  bank,  the  case  of  Ex 
parte  Plant  (a)  is  an  express  authority  in  their  favour. 
There,  by  a  clause  in  the  deed  of  settlement  of  a  banking 
company,  it  was  stipulated  that  the  company  should  have 

(a)  4  Dwc.  &  c.  160. 
b  2 
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1841.      a  lien  on  the  shares  of  such  proprietors  as  were  customers 


Ex  parte 


and  indebted  to  the  bank,  and  an  abstract  of  this  provi- 

■wUtbera  s*on  was  ind°rse<l  on  tne  certificate  of  the  share  held  by 
each  proprietor ;  the  bankrupt  at  the  time  of  his  bank- 
ruptcy was  the  owner  of  thirty  of  these  shares,  and  had 
in  his  possession  the  certificate  of  ownership  thus  in- 
dorsed, being  then  largely  indebted  to  the  bank  for 
advances ;  and  it  was  held  that  these  did  not  pass  to  his 
assignees,  under  the  clause  of  reputed  ownership,  so  as 
to  defeat  the  lien  of  the  bank,  which  had  been  provided 
for  in  the  deed. 

The  objection,  as  we  understand,  that  is  to  be  made 
in  the  present  instance  to  the  right  of  proof  by  the 
hanking  company  for  any  deficiency,  after  realizing 
their  securities,  is,  that  the  bankrupt  was  a  partner  in 
the  banking  company,  and  that  one  partner  cannot 
prove  against  another,  in  competition  with  the  general 
creditors.  But  there  is  a  distinction  in  the  right  of 
proof  between  partners,  where  one  partner  carries  on  a 
separate  trade  on  his  own  account,  wholly  distinct  from 
that  of  the  partnership.  In  such  case,  it  is  clear  that 
one  partner  may  prove  against  the  other.  In  Ex  parte 
St.  Barbe(a),  it  was  decided  that  where  partners  arc 
engaged  individually  in  other  concerns,  if  the  concerns 
are  distinct,  proof  may  be  made  in  bankruptcy  of  debts 
as  between  the  different  estates ;  but  not,  if  they  are 
merely  branches  of  the  joint  concern.  This  distinction 
is  clearly  laid  down  by  Lord  Eldon  in  his  judgment, 
who,  in  alluding  to  Lord  Thurlow's  decisions  in  the  case 
of  Shakeshaft,  Stimtp,  and  Salisbury  (ft),  says,  that, 
the  three  partners  carrying  on  the  business  of  cotton 
manufacturers  in  Lancashire,  and  two  of  them  in  London, 

(a)  11  Vo.  413.  (6)  6  Vet.  123,  743  ,  747. 
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there  could  not  be  proof  by  the  three  against  the  two;  1841. 
but  if  the  trades  were  perfectly  distinct,  then  the  three,     Kx  te 
as  cotton  manufacturers  in  Lancashire,  might  be  creditors  jJJ^JJJ^ 
upon  the  separate  concern  of  the  two,  as  ironmongers  in 
London."  The  same  point  was  afterwards  ruled  by  Lord 
Eldon  in  Ex  parte  Tresham  (a).   In  the  present  case,  the 
bankrupt  carried  on  a  separate  trade  perfectly  distinct 
from  the  business  of  the  banking  company;  the  fact 
therefore  of  the  bankrupt  having  a  joint  interest  in  the 
company  is  no  bar  to  the  proof. 

The  subsequent  case  of  Ex  parte  Sillitoe  (b),  though 
it  may  be  relied  on  by  the  other  side  in  favour  of  their 
argument,  perfectly  accords  with  this  decision.  There 
two  partners  of  a  large  banking  firm  carried  on  a  sepa- 
rate trade  as  ironmongers,  and  a  debt  arose  from  the 
aggregate  firm  to  the  separate  trade,  in  respect  of  monies 
procured  for  the  benefit  of  the  aggregate  firm,  on  the 
credit  of  the  indorsement  of  bills  by  the  separate  firm  ; 
and  Lord  Eldon  held,  that  under  these  circumstances, 
no  proof  could  be  made  on  behalf  of  the  firm  of  the  two 
against  the  aggregate  firm  in  respect  of  that  debt.  Why? 
Because,  as  Lord  Eldon  says  in  his  judgment,  "  if  an 
individual  partner  has  nothing  more  to  say  than  this, 
that  he  has  lent  100/.  to  his  partnership,  the  strict  rule 
(that  is,  that  one  partner  shall  not  prove  against  another) 
immediately  applies  to  him,  and  shuts  him  out  from  the 
benefit  of  proof;  if  it  were  sufficient  to  state,  that  the 
partner  would  not  have  lent  the  100/.  but  as  a  separate 
trader,  the  rule  is  at  an  end.  We  are  not,  therefore, 
merely  to  consider  the  question,  whether  John  and  Wil- 
liam Jackson  were  partners  as  ironmongers ;  but  whether 
this  is  to  be  considered  a  transaction  between  trade  and 

(a)  1  Rott,  146.         (6)  1  G.  &  J. 374. 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 


1841.  trade;"  and  in  a  subsequent  part  of  his  judgment  he 
Ex  parte  adds,  that  these  two  persons  were  not  dealing  with  the 
and  oihers.  aggreSatc  firra  m  tnc  traa*c  °^  ironmongers,  "  not  dealing 
in  their  separate  articles,  but  dealing  for  the  convenience 
of  the  general  partnership,  by  advancing  money  to  retire 
bills  discounted  by  the  Bank  of  England."  The  decision 
of  this  Court  in  Ex  parte  Grazeirooke  (a)  went  rather 
beyond  the  former  cases  ;  for  in  that  case  there  was  no 
distinct  trade,  but  there  was  an  ascertained  debt  on  a 
balance  acknowledged  to  be  due  from  one  partner  to 
another,  at  the  dissolution  of  their  partnership ;  and  the 
Court  said,  that  "  the  debt  was  contracted  at  the  time  of 
theMissolution,  and  became  a  separate  legal  debt  suable 
at  law." 

Supposing,  of  which  however  there  is  no  evidence  in 
the  present  case,  that  there  are  any  outstanding  liabilities, 
for  which  the  petitioners  are  jointly  liable  with  the  bank- 
rupt, still  that  circumstance  will  not  affect  the  right  of 
proof,  but  will  merely  operate  as  a  stay  of  the  dividends 
upon  the  proof.  In  Ex  parte  Moore  (fi),  it  was  held, 
that  a  partner  cannot  prove  against  his  copartner,  upon 
merely  indemnifying  the  joint  estate.  The  objection 
there  taken  to  the  proof  was,  that  such  partner  could 
not  be  considered  as  a  surety  who  had  paid  the  debt,  or 
any  part  thereof  in  discharge  of  the  whole  debt ;  but  that 
objection  has  no  application  to  this  case.  Ex  parte 
Castell  (c),  however,  is  decidedly  in  favour  of  the  right 
of  the  present  petitioners.  In  that  case,  five  persons 
carried  on  the  business  of  bankers  in  partnership  at 
York,  and  four  of  the  five  carried  on  the  business  of 
bankers  at  Wakefield  ;  and  it  was  held,  that  a  proof 
might  be  made  by  the  firm  of  the  five  against  the  firm  of 

(a)  2  Deac.  it  C.  186.      (6)  2  G.  &  J.  166.      (c)  2  G.& J.  124. 
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the  four,  in  respect  of  a  balance  arising  out  of  dealings 
between  the  two  firms  of  the  York  and  Wakefield  banks.  eT^us 
Sir  John  Leach  applied  his  judgment  in  the  last  case  to  lnd°oJ^s. 
two  other  cases  then  depending  before  him,  involving  the 
same  point— one,  Ex  parte  Brenchley,  where  the  debt 
arose  from  advances  of  money  made  by  the  larger  firm 
(who  were  bankers)  to  the  minor  firm — and  the  other, 
Ex  parte  Stroud,  where  the  debt  due  by  the  one  firm  to 
the  other  was,  in  respect  of  the  employment  of  the  sur- 
plus monies  which  the  larger  firm  had  in  their  hands 
as  bankers  ;  and  he  decided,  that  in  each  of  these 
cases  the  debt  was  to  be  considered  as  a  dealing  by  the 
bankers  in  the  way  of  their  trade.  His  Honor  there 
says,  that  "  where  a  firm  of  two  or  more  partners  carry 
on  a  distinct  trade,  the  creditors  of  the  larger  firm  are 
not  the  creditors  of  the  smaller  firm ;  and  consequently, 
when  the  firm  of  two  or  more  prove  against  the  larger 
firm,  they  do  not  prove  against  their  own  creditors  (a). 
Upon  this  reasoning,  I  cannot  but  still  doubt,  whether 
the  smaller  firm  of  two  or  more  is  not  in  all  cases  to 
prove  against  the  larger  firm ;  and  whether  it  can  make 
a  difference,  that  the  debt  due  to  the  smaller  firm  is  in 
respect  of  a  dealing  in  the  way  of  their  distinct  trade,  or 
in  respect  of  any  other  dealing  with  the  larger  firm. 
Consistently,  however,  with  any  principle  stated  in  the 
case  of  Ex  parte  Sillitoe,  it  does  appear  to  me,  in  all 
the  three  cases  in  question,  the  one  firm  is  entitled  to 
prove  against  the  other  firm."   One  of  the  most  recent 

(a)  Although  the  creditors  of  the  larger  firm  are  not  the  creditors  of  the 
smaller  firm,  they  have  still  a  lien  upon  the  surplus  of  the  separate  estate 
of  each  individual  member  of  the  smaller  firm ;  and  therefore,  if  the  minor 
firm  of  B.  and  C.  be  permitted  to  prove  against  the  firm  of  A.  B.  and  C,  B. 
and  C.  would  be  proving  in  competition  with  creditors  to  whom  they  were 
each  separately  liable.— E.  E.  D. 
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1841.  cases  decided,  before  this  tribunal  was  established,  is  Ex 
y^***      parte  Cooke  (a),  where  one  of  two  partners  carried  on 

Ex  parte 

Coopm      a  separate  trade,  and  proof  was  admitted  by  the  one 

and  others. 

against  the  two. 

Having  now  gone  through  all  the  cases  as  to  ordinary 
partnerships,  it  remains  still  for  the  Court  to  consider, 
whether  there  is  not  a  distinction  between  the  case  of  a 
common  partnership,  and  one  like  this,  where  there  is  a 
company  consisting  of  no  less  than  800  proprietors. 
Here,  under  the  provisions  of  the  deed  of  settlement, 
there  was  every  half-year  a  settled  account  between  the 
banking  company  and  their  customers,  and  the  account 
was  made  up  regularly  in  the  pass-book  of  each  cus- 
tomer. On  the  latter  ground  alone  therefore,  namely, 
that  the  debt  is  an  ascertained  debt,  we  submit  that  the 
petitioners  are  entitled  to  prove  against  the  estate  of  the 
bankrupt,  independently  of  the  other  ground,  that  he 
carried  on  a  separate  and  distinct  trade.  The  only  ques- 
tion here  is,  whether  the  Court  will  direct  an  inquiry 
as  to  the  amount  of  the  outstanding  debts  of  the  banking 
company,  and  stay  the  dividends  on  the  proof  until 
those  debts  are  satisfied.  That  is  the  only  qualification 
which,  as  we  submit,  the  Court  can  direct  as  to  the  right 
of  proof. 

With  respect  to  the  policies  of  assurance,  there  may 
be  a  question  raised  by  the  other  side,  whether  the 
insurance  companies  had  notice  of  their  being  deposited 
with  the  petitioners.  This  point  has,  however,  lately 
been  decided  by  the  Vice  -  Chancellor  in  the  case  of 
Duncan  v.  Chamberlain,  which  came  before  him  on  the 
4th  December  last,  where  it  was  held,  that  a  party  who 
had  effected  a  policy  of  assurance  in  a  mutual  assurance 

(a)  Mont.  228. 
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company  was  to  be  considered  a  partner  in  the  insurance 
company,  and  therefore  that  no  formal  notice  was  neces- 
sary to  be  given  to  the  company  of  any  deposit  of  the 
policy  with  a  third  person;  as  notice  to  one  partner 
amounted  to  notice  to  all. 

Mr.  J*  Russell,  and  Mr.  Randall,  for  the  assignees. 
There  are  three  questions  of  importance  to  be  decided 
in  this  case :  1.  As  to  the  right  of  proof,  which  we  deny ; 
2.  Supposing  there  to  be  a  right  of  proof,  then,  whether 
the  petitioners  have  a  right  to  retain  the  shares  which 
the  bankrupt  had  in  the  company;  and  3.  Whether 
notice  was  not  necessary  to  be  given  to  the  insurance 
companies  of  the  deposit  of  the  policies  of  assurance. 

As  to  the  1st  question, — we  concede  that  the  London 
and  County  Banking  Company  was  a  legal  banking 
company,  but  not  different  in  any  respect  from  the  case 
of  a  common  partnership.  The  whole  of  the  debt  in  the 
present  instance  consists  of  pecuniary  advances  made  by 
the  banking  company  to  the  bankrupt;  and  a  case  of 
this  description  is  very  different  from  one,  where  there 
are  different  firms  of  trading,  and  the  dealings  between 
the  firms  are  in  respect  of  goods  sold  and  delivered  by 
one  firm  to  the  other.  If  Ex  parte  Grazebrook,  which 
has  been  cited  by  the  other  side,  was  decided  on  the 
ground  that  one  firm  can  prove  against  the  other  for 
mere  pecuniary  advances,  that  case  cannot  stand;  but 
the  point  did  not  there  arise.  We  put  the  question 
shortly  in  this  form,  and  we  submit  that  it  cannot  be 
controverted :  where  there  are  joint  liabilities  of  a  part- 
nership outstanding,  one  partner  cannot  prove  against 
another.  It  is  perfectly  immaterial,  whether  there  is  an 
ascertained  balance  or  not.   This  principle  was  fully 


1841. 

Ex  paite 

COOPKK 

and  other*. 
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recognized  in  Ex  parte  Ellis  (a),  where  it  was  decided, 
that  a  partner  cannot  prove  or  claim,  until  all  the  joint 
debts  are  paid.  In  that  case,  the  petitioners  sought 
only  a  qualified  right  of  proof ;  but  the  Court  said, 
"  You  cannot  prove  at  all."  He  then  offered  to  indem- 
nify the  bankrupt's  estate  from  any  joint  liabilities,  but 
the  Court  said,  11  No— that  wo'nt  do."  In  the  case  of 
Duncombe  v.  Griffin  (©)  it  was  held  by  the  Vice-Chan- 
cellor, that  one  partner  could  not  prove  against  another, 
even  for  the  mere  purpose  of  staying  his  certificate.  As 
to  Ex  parte  Sillitoe  (c),  that  case  appears  to  decide  the 
point  against  the  petitioners,  instead  of  being  an  autho- 
rity in  their  favour;  for  Lord  Eldon  there  held,  that 
there  were  only  two  cases  excepted  from  the  operation 
of  the  general  rule,  that  one  partner  cannot  prove 
against  another  ;  the  first  is,  where  one  partner  fraudu- 
lently abstracts  monies  from  the  partnership  fund ;  and 
the  second,  where  one  partner  is  engaged  in  a  distinct 
trade,  and  there  are  separate  dealings  of  goods  supplied 
by  one  firm  to  the  other.  Lord  Eldon,  after  taking 
further  time  to  consider  of  his  judgment  in  Ex  parte 
Sillitoe,  stated,  "  that  he  had  carefully  examined  all  the 
cases  relating  to  this  question  of  proof  by  partners  as 
separate  traders,  in  competition  with  their  joint  cre- 
ditors, and  that  they  were  all  cases  in  which  the  articles 
of  one  trade  had  been  furnished  to  another  trade ;  and 
that  there  was  no  case  in  which  the  exception  had  been 
allowed,  where  money  had  been  advanced  to  the  part- 
nership by  one  or  more  of  the  partners."  Sir  «/.  Leach's 
principle,  on  which  he  grounded  his  differing  in  opinion 
from  Lord  Eldon  in  Ex  parte  Castell,  was  this  :  that 
where  there  is  a  firm  of  five  partners,  and  a  separate 
(a)  2  G.  &  J.  312.        (b)  18  May  1829.        (c)  1  G.  &  J.  374. 
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firm  of  two,  as  the  creditors  of  the  larger  firm  were  not  1841. 
the  creditors  of  the  smaller  firm,  the  latter  firm,  in 

'  r*t  parte 

proving  against  the  larger  firm,  would  not  come  in  com-  ^jJJJJJ, 
petition  with  their  own  creditors  (a). 

2.  As  to  the  right  of  the  banking  company  to  retain 
the  shares  of  the  bankrupt, — the  petitioners  have  relied 
on  the  clause  in  the  deed  of  settlement,  which  provides 
that  all  debts  and  engagements  to  the  company  of  any 
shareholder  may  be  set  off  against  all  shares  and  stock 
of  the  shareholder.    Now,  the  petitioners  cannot,  by 
virtue  of  this  clause,  carry  their  claim  any  higher,  than 
if  there  had  been  an  actual  assignment  of  the  shares 
from  the  bankrupt  for  the  use  of  the  petitioners ;  and,  in 
that  case,  the  question  of  order  and  disposition  will  arise. 
For  if  there  had  been  an  actual  assignment,  it  would 
not  have  been  complete,  unless  the  shares  had  been 
transferred  into  the  name  of  the  assignee  in  the  com- 
pany's books ;  and  still  less  will  a  mere  covenant  pass 
any  interest.    The  very  transaction  of  one  partner 
assigning  his  share  in  the  partnership  stock  to  his  co- 
partner, when  he  continues  to  act  as  a  partner,  must 
necessarily  be  void,  in  the  event  of  bankruptcy.    In  the 
present  instance,  the  shares  stood  in  the  name  of  the 
bankrupt  in  the  company's  books,  and  he  must  have 
been  considered  the  apparent  owner,  in  the  eye  of  the 
world.    The  lien,  therefore,  of  the  banking  company  is 
nothing,  the  moment  that  bankruptcy  intervenes.  The 
old  case  of  Ryall  v.  Rolle(b)  decides  this  case  com- 
pletely.  The  only  question  there,  to  which  we  beg  to 
call  the  attention  of  the  Court,  was  the  validity  of  the 
assignment  by  one  partner  to  the  other  of  his  moiety 
in  the  partnership  stock ;  and  it  was  agreed  by  all  the 
(o)  See  note,  antt,  p.  7.  (6)  1  Atk.  165. 
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and  otheis. 


1841.  judges  who  decided  that  case,  that  the  circumstance  of 
the  partner,  who  had  assigned  over  all  his  share  of  the 
partnership  trade,  being  suffered  to  continue  still  acting 
as  the  owner  of  it,  was  a  fraud  against  other  persons, 
and  that  the  assignment  thereupon  was  not  good  against 
creditors  under  a  commission  of  bankruptcy.  [Sir  John 
Cross.  There  is  some  difference,  in  point  of  fact,  between 
that  case  and  this ;  for  here  the  creation  of  the  lien  and 
the  creation  of  the  shares  are  simultaneous ;  the  bank- 
rupt therefore  could  never  have  been  the  reputed  owner.] 
He  would  have  appeared  so  from  the  books  of  the  com- 
pany ;  for  the  shares  continued  to  stand  in  his  name  in 
their  books.  The  principle  we  are  now  contending  for 
was  acted  upon  in  the  more  modern  case  of  Nelson  v. 
The  London  Assurance  Company  (a),  where  certain  di- 
rectors of  the  company,  transacting  business  with  the 
company  in  their  separate  and  private  capacities,  assigned 
their  salaries  and  shares  to  the  company,  to  secure  the 
private  debts  that  might  be  due  from  them  to  the  com- 
pany in  respect  of  such  transactions,  and  empowered 
the  company  to  direct  the  treasurer  to  retain  and  sell 
the  same  for  payment  thereof;  but  by  a  clause  at  the 
end  of  the  deed  it  was  provided,  that  until  there  should 
be  some  order  of  the  directors  made,  every  director 
might  receive  his  salary,  and  transfer  his  shares ;  and 
before  any  such  order  made,  one  of  them  became  bank- 
rupt ;  and  it  was  held,  that  his  shares  were  within  his 
order  and  disposition  at  the  time  of  his  bankruptcy,  and 
passed  to  his  assignees.  We  submit,  that  there  is  no 
difference  between  that  case  and  this.  But  we  contend, 
that,  on  general  principles,  the  assignment  of  one  part- 
ner's share  to  his  co-partners,  when  he  is  permitted  to 

(«)  2  Sim.  fie  St.  293. 
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act  in  all  respects  as  if  he  continued  to  hold  such  share,  1841. 

is  of  no  avail  whatever  in  the  case  of  bankruptcy.    In  lT"v"W 

*    *  Kx  parte 

the  case  before  cited  of  Ryall  v.  Rolle,  Lord  Hardwiche 

a  oil  others. 

says,  that  "  if  it  was  to  be  laid  down,  that  a  share  of  the 
partnership  trade  mortgaged  to  a  partner  is  not  neces- 
sary to  be  delivered,  it  would  let  in  all  the  inconve- 
niences, which  were  to  be  prevented  by  this  statute  (a)." 
[Sir  John  Cross.  It  does  not  appear  in  the  present  case, 
as  yet,  that  any  body,  except  the  company,  had  notice 
that  the  bankrupt  was  ever  entitled  to  these  shares.] 
In  all  the  cases  involving  the  point,  as  to  the  reputed 
■ownership  of  the  bankrupt's  shares  in  a  joint  stock  com- 
pany, no  one  ever  knew,  except  the  company  themselves, 
whether  the  bankrupt  was  a  shareholder  in  the  particular 
gas  company,  or  canal  company.  [Sir  J.  Cross.  In  the  case 
of  Ryall  v.  Rolle,  however,  the  public  knew  that  the  part- 
ner, who  had  assigned  his  share  in  the  brewery,  was  still 
interfering  in  the  concern  as  an  ostensible  partner,  and 
thus  acquired  a  false  credit  with  the  world.]    In  every 
one  of  these  cases  of  the  transfer  of  shares  in  a  joint 
stock  company,  without  notice  to  the  company,  the  de- 
cision goes  upon  this — that  if  the  name  of  the  bankrupt 
stands  in  the  books  of  the  company,  as  owner  of  the 
shares,  that  is  enough  to  constitute  him  reputed  owner, 
whether  he  tells  other  persons  that  he  is  the  owner,  or 
not,  just  as  much  as  when  goods  are  standing  in  a  bank- 
rupt's name  in  the  books  of  a  wharfinger.    The  intention 
of  the  legislature  was  evidently  to  put  down  such  stipu- 
lations as  this  clause  of  set-off  in  the  deed  of  settlement 
of  this  company;  for,  if  the  company  had  been  established 
under  the  provisions  of  the  7  Geo*  4.  c.  46.,  then  the 
1  k  2  Vict.  c.  96.  s.  4.  is  express, — that  the  share  of  an 

(o)  21  Jac.  c.  19.9.11. 
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Ex  parte 
Cooper 
and  other*. 


1841.      individual  member  cannot  be  set  off  by  him  against  any 
demand  of  the  company. 

3.  As  to  the  necessity  of  giving  notice  to  the  insurance 
companies  of  the  deposit  of  the  policies  of  assurance, — 
there  is  hardly  a  case  in  which  this  point  has  arisen, 
where  the  members  of  the  insurance  company  were  not 
in  reality  co-partners.  In  Ex  parte  Vallance(a)  the 
party  making  the  deposit  of  shares  in  a  gas  company 
was  a  co-partner ;  and  yet,  as  no  notice  was  given  to  the 
company  of  the  deposit,  it  was  held  that  the  shares 
passed  to  the  assignees.  So  in  Ex  parte  Spencer  (b), 
the  depositor  was  a  partner  in  the  gas  company  on  the 
face  of  the  transaction.  But  we  contend,  that  the  cir- 
cumstance of  a  party  having  a  share  in  the  profits  of  a 
concern  does  not  necessarily  constitute  him  a  partner ; 
as  if  one  member  of  a  partnership  assigns  to  me  all  his 
profits  in  the  concern,  that  does  not  make  me  a  partner 
with  the  others.  Still,  admitting  the  bankrupt  to  be 
considered  a  partner  in  those  companies,  we  submit  that 
if  a  partner  of  this  description  assigns  his  share  to  a 
third  person,  the  company  are  not  ipso  facto  to  be  held 
as  having  notice  of  the  assignment.  In  Ex  parte  Bur- 
bridge  (c),  it  was  held  by  the  Lords  Commissioners,  that 
the  private  knowledge,  which  one  of  the  directors  and 
the  actuary  of  an  insurance  company  had  of  an  assign- 
ment of  shares  upon  trust,  did  not  operate  as  notice  of 
the  trust  to  the  company,  so  as  to  take  the  case  out  of 
the  72d  section  of  the  Bankrupt  Act,  in  regard  to  re- 
puted ownership.  There,  too,  as  in  the  present  case, 
the  policy  was  effected  with  the  Economic  Assurance 

(a)  3  Mont.  fic  A.  224 ;  2  Deac.  354. 
(6)  3  Mont.  &  A.  697 ;  1  Deac.  468. 
(c)  1  Deac.  131  j  5.  C.  Ex  partt  Watkin$,  2  Mont.  &  A.  358. 
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and  others. 


Company.    And  in  Williams  v.  Thorp  (a),  where  the  1841. 
policy  was,  also,  like  one  of  those  in  the  present  case,  in  j^aTte 
the  Equitable  Assurance  Office,  and  the  bankrupt  had  S°°™L 
assigned  it,  without  giving  notice  to  the  office,  it  was 
held  that  his  assignees  under  the  commission  were  en- 
titled to  the  benefit  of  it.    In  the  case  of  the  Lancaster 
Canal  Company  in  the  matter  of  Dilworth  (b),  the  party 
there  making  the  pledge  was  the  treasurer  of  the  com- 
pany, who  had  become  bankrupt,  and  the  parties  to 
whom  the  pledge  was  made  were  the  company  them- 
selves ;  and  yet  it  was  held,  that  as  certain  forms  were 
not  complied  with,  which  were  necessary  upon  the 
transfer  of  shares,  the  shares  remained  in  the  order  and 
disposition  of  the  bankrupt.    Even,  where  a  bond  debt 
is  assigned,  and  the  bond  itself  delivered  to  the  assignee, 
notice  of  the  assignment  is  still  necessary  to  be  given  to 
the  obligor,  in  order  to  take  the  case  out  of  the  clause  of 
reputed  ownership ;  Ex  parte  Monro  (c).    But  in  all 
the  numerous  cases  we  have  cited  relating  to  the  assign- 
ment of  shares  in  joint  stock  companies,  the  circum- 
stance is  prominent  on  the  face  of  every  one  of  them, 
that  the  party  making  the  assignment  or  deposit  was 
himself  a  partner,  as  much  as  the  bankrupt  in  the  present 
case;  and  yet  it  has  been  held,  that  a  formal  notice  of  the 
assignment  or  deposit  must  be  given  to  the  company  ;  it 
is  too  late  now,  therefore,  to  urge  the  argument,  that 
the  party  making  the  deposit  was  a  partner  in  the  com- 
pany, and  that  no  notice  was  necessary.    In  all  these 
cases  it  has  been  uniformly  held,  that  an  express  notice 
must  be  given,  and  that  an  indirect  notice  is  not  suffi- 
We  submit,  however,  that  the  deposit  by  one  of 


(a)  2  Sim.  257.  (b)  Mont.  &  A.  94 ;  1  Ueac.  k  C.  411. 

(c)  Buck,  300. 
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1841.      the  members  of  an  insurance  company  of  the  certificate 
of  his  own  share  with  a  third  person,  does  not  amount 

Kr  parte 

Cooper  to  a  partnership  transaction ;  and  therefore  the  argument 
of  the  other  side,  as  to  notice  to  one  partner  being 
notice  to  the  others,  does  not  apply  in  this  case. 

On  this  last  branch  of  the  argument,  therefore,  we 
contend  for  these  three  propositions :  1st.  That  the  bank- 
rupt was  not  strictly  a  partner  in  either  of  the  insurance 
companies ;  £ndly.  that  the  deposit  of  his  policies  with  a 
third  party  was  not  a  partnership  transaction  ;  and 
3rdly,  that  whether  it  was  so,  or  not,  or  whether  the 
bankrupt  was  a  partner,  or  not,  an  express  notice  was 
necessary  to  be  given  to  the  insurance  companies. 

Mr.  Swans  ton,  in  reply.    As  to  the  first  part  of  the 
argument  urged  in  contradiction  of  our  right  of  proof, 
there  will  be  little  difficulty  in  answering  it ;  for  in  the 
present  case  the  bankrupt  carried  on  a  separate  trade, 
perfectly  distinct  from  that  of  the  banking  company,  and 
the  dealings  were  between  trade  and  trade.  With  respect 
to  the  case  of  Ex  parte  Sillitot  (a),  which  has  been  so 
much  relied  on  by  the  other  side,  Lord  Eldoris  judg- 
ment there  was  founded  on  the  point,  that  the  debt  of 
the  one  firm  to  the  other  was,  not  in  respect  of  the 
dealings  of  the  distinct  trade  of  the  minor  firm,  but  in 
respect  of  a  dealing  for  the  convenience  of  the  general 
partnership,  namely,  by  the  minor  firm  advancing  money 
to  the  larger  firm,  to  retire  bills  discounted  by  the  Bank 
of  England.    Lord  Eldon  says,  that  the  question  to  be 
decided  was,  "  what  is  the  principle  upon  which  it  can 
be  said,  that  the  rule  of  law  is  to  be  relaxed  in  respect 

(a)  l  G.  fit  J.  374. 
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of  the  dealings  of  these  two  partners,  because  they  were  1841. 
ironmongers,  not  dealing  in  the  trade  of  ironmongers,  not  j££^e 
dealing  in  these  separate  articles,  but  dealing  for  the  con- 
venience of  the  general  partnership."  It  was  not  inci- 
dental to  their  trade  of  ironmongers  to  make  advances  of 
money  to  the  bankers,  who  constituted  the  larger  firm ; 
this  was  not  a  dealing  between  trade  and  trade.  [Sir 
John  Cross.  In  that  case,  it  seems  difficult  to  suppose 
that  the  dealings  of  the  bankers  with  the  two  Jacksons, 
the  minor  firm,  were  not  dealing  with  them,  as  partners, 
in  some  trade  or  other.  It  would  have  been  different,  if 
the  advances  had  been  made  by  only  one  of  those  indivi- 
duals to  the  bank.]  As  to  the  argument  of  the  other 
side,  that  the  dealings  must  be  in  goods,  in  order  to  con- 
stitute a  right  of  proof  by  one  firm  against  the  other,  the 
decision  of  Sir  John  Leach  in  Ex  parte  Castell  (a),  is  quite 
against  that  construction ;  for  there  the  dealings  of  the 
two  firms  were  entirely  as  bankers,  and  not  in  any  way 
relating  to  goods.  Money  is  as  much  the  subject  of  deal- 
ing between  bankers,  as  iron  in  the  trade  of  ironmongers. 
The  exception  to  the  rule  is  not  confined  to  dealings  in 
goods,  but  includes  all  the  dealings  incidental  to  the 
separate  trade  of  the  minor  firm. 

As  to  the  second  point  argued  by  the  other  side  in 
opposition  to  the  lien  of  the  banking  company  on  the 
shares,  the  provision  of  the  deed  of  settlement  is  express, 
that  the  shares  of  every  shareholder  should  be  subject  to 
his  debts  or  engagements  with  the  banking  company ;  and 
the  decision  of  this  Court  in  Ex  parte  Plant  (b)  is  an 
express  authority  in  support  of  such  lien.  In  the  case 
of  Nelson  v.  The  London  Assurance  Company  (c),  there 

(«)  2  G.  &  J.  124.  (6)  4  Deac.  &  C.  160. 

(0  2  Sim.  6l  St.  292. 
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1841.      was  something  previously  to  be  done,  namely,  some  order 
of  the  directors  to  be  made,  before  the  lien  could  attach ; 

Others     an<*  as  **"8  on*er  was  not  ma(*e  be*°re  t*ie  bankruptcy  of 
the  party,  no  lien  would  of  course  exist. 

As  to  the  third  point  contended  for,  the  necessity  of 
notice  to  the  insurance  companies,  there  may  be  some- 
what more  difficulty.  We  must  rely,  however,  on  the 
express  decision  of  the  Vice-Chancellor  on  the  point  in 
Duncan  v. Chamberlain,  where  he  acted  upon  the  Master's 
report  in  the  case,  which  found  that  the  members  of  the 
Equitable  Assurance  Company  were  partners.  Now,  it 
cannot  be  denied,  that  notice  to  one  partner  is  notice  to 
all.  There  is  no  other  case,  however,  in  which  this  pre- 
cise point  has  ever  yet  been  raised,  namely,  whether  a 
transfer  of  shares  by  one  partner  in  a  company  is  not  no- 
tice, of  itself,  of  such  transfer  to  the  other  member  of  the 
company. 

Cur.  adv.  vult. 


Watmtnsur,  The  petition  came  on  again  this  day,  as  set  down  to  be 
spoken  to.  Since  the  last  hearing,  the  following  allega- 
tions were  introduced  into  it  by  way  of  amendment. 
That  the  bankrupt,  for  several  years  before,  and  up  to  the 
time  of,  his  bankruptcy,  carried  on  the  business  of  a  banker 
in  West  Smithfield,  under  the  firm  of  Young  and  Son, 
which  was  a  distinct  and  separate  business  from  the  busi- 
ness carried  on  by  the  London  and  County  Banking 
Company ;  and  that  neither  the  banking  company,  nor 
any  of  its  shareholders,  had  any  interest  whatever  in  this 
separate  business  of  the  bankrupt.  That  the  bankrupt 
was  a  customer  of  the  London  and  County  Banking 
Company,  and  kept  an  account  with  them  in  the  name  of 
the  firm  of  "  Young  and  Son,"  in  the  same  manner  as  the 
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other  customers  of  the  banking  company ;  and  that  the 
debt  due  from  the  bankrupt  to  the  company  arose  in 
respect  of  monies  drawn  out  of  the  bank  by  means  of  the 
bankrupt's  cheques,  and  on  account  of  bills  of  exchange 
discounted  by  the  company  for  the  bankrupt  in  his  sepa- 
rate trade  ;  and  that  the  debt  due  from  him  to  the  com- 
pany was  in  respect  of  trade  bills  so  discounted,  and 
monies  advanced  by  the  company  to  the  firm  of  Young 
and  Son  upon  the  bankrupts*  cheques. 

Mr.  Bacon,  in  support  of  the  amended  petition.  The 
assignee  has  made  an  affidavit  that  several  debts  were 
still  due  and  unpaid  from  the  banking  company.  But  it 
does  not  appear  that  any  creditor  of  the  banking  com- 
pany has  attempted  to  prove  any  joint  debt  against  the 
bankrupts'  estate.  He  then  referred  to  the  case  of 
Duncan  v.  Chamberlain  (a),  which  was  cited  in  the 
former  argument,  to  show  that  there  was  no  necessity, 
in  the  present  case,  to  give  notice  to  the  insurance  office 
of  the  deposit.  He  also  relied  on  Edwards  v.  Scott  (b), 
where  it  was  decided,  that  in  order  to  constitute  a  case  of 
reputed  ownership,  some  positive  evidence  must  be  given 
that  the  bankrupt  was  reputed  to  be  the  owner  of  the 
property  in  question. 

Mr.  J,  Russell,  contra.  As  to  the  right  to  the  policies 
of  assurance,  there  can  be  no  question  but  that  the  peti- 
tioner must  fail  in  establishing  that  right,  according  to 
the  doctrine  laid  down  in  all  the  cases  from  1827  to 
1840.  It  is  indispensable,  to  render  the  assignment  of  a 
policy  of  insurance  valid,  that  express  and  formal  notice 

(a)  Cor.  V.  Ch.,  4  Dec.  1840. 

(6)  1  Man.  &  G.  962  ;  2  Scott,  N.  R.  266. 

C2 


1841. 


Ex  parte 

Coopir 


Digitized  by  Google 


20 


CASES  IN  BANKRUPTCY. 


1841.  of  the  assignment  should  be  given  at  the  office  of  the  in- 
££^t     surance  company. 

.5*°"!        Then,  as  to  the  right  of  one  partner  to  prove  against 
the  estate  of  his  copartner,  it  was  decided  in  Ex  parte 
Adams  (a),  that  where  two  partners  carry  on  business 
separately,  as  they  are  both  liable  for  the  same  joint 
debts,  the  solvent  partner  is  not  entitled  to  prove  under 
the  bankruptcy  of  his  copartner  a  debt  for  goods  sold 
by  his  distinct  house  to  the  firm,  until  the  joint  creditors 
have  been  satisfied.    So,  in  Ex  parte  Sillitoe(b),  which 
was  cited  in  the  former  argument,  where  two  partners 
of  a  larger  banking  firm  carried  on  a  separate  trade  as 
ironmongers,  and  a  debt  arose  from  the  aggregate 
firm  to  the  separate  trade,  in  respect  of  monies  pro- 
cured for  the  benefit  of  the  aggregate  firm  on  the 
credit  of  the  indorsement  of  the  separate  firm,  Lord 
Eldon  held  that  no  proof  could  be  made  on  behalf  of 
the  firm  of  the  two  against  the  aggregate  firm  in  respect 
of  that  debt.   [Sir  John  Cross.   In  Ex  parte  Sillitoe  (6), 
it  appeared  that  the  separate  firm  had  indorsed  the  bills, 
not  in  the  course  of  dealing  in  their  separate  trade  as 
ironmongers,  but  in  the  course  of  the  banking  business. 
They  were  in  fact  all  wheels  of  the  same  machine.]  The 
principle  is  in  all  these  cases,  as  decided  in  Ex  parte 
Ellis  (c),  that  one  partner  cannot  prove  or  claim  against 
the  estate  of  his  copartner,  until  all  the  joint  debts  are 
paid.    [Sir  J.  Cross  referred  to  Ex  parte  Moore  (d), 
where  Lord  Eldon  held  that  a  partner,  indemnifying  the 
joint  estate  to  the  satisfaction  of  the  joint  creditors,  might 
prove  against  the  separate  estate  of  his  copartner.]  The 
indemnity  must  then  be  accepted  by  every  joint  creditor 
as  a  discharge  of  his  debt ;  the  partner  could  not  prove, 


k 


(a)  1  Row,  305.  (b)  1  G.  &  J.  374. 

(c)  2  0.  U  J.  312.  (<*)  2G.&J. 
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until  he  has  either  paid  the  whole  of  the  joint  debts,  or  1841. 
part  in  satisfaction  of  the  whole.  A  mere  undertaking  to 

pay  is  not  sufficient.  Cooper 


aod  others. 


Mr.  Bacon  in  reply.  In  all  the  cases  cited,  it  ap- 
peared that  there  were  not  only  joint  debts  outstanding, 
but  that  those  debts  were  proved  or  claimed  under  the 
ion  by  the  joint  creditors. 


Sir  John  Cross.— The  objection  that  has  been  urged 
to  the  proof  by  the  respondent's  counsel  is,  that  there  are 
various  joint  creditors  of  the  banking  company ;  none  of 
whom,  however,  appear  to  have  made  any  proof  or  claim 
under  the  fiat  against  the  bankrupt.  With  respect  to 
the  other  point,  of  the  want  of  notice  to  the  iusurance 
office,  I  confess  I  could  never  understand  why  a  man, 
who  has  assigned  a  debt  and  the  instrument  by  which  it 
is  secured,  is  to  be  deemed  the  reputed  owner  of  the  debt, 
merely  because  he  does  not  give  notice  to  the  party  who 
is  liable  to  pay  the  money.  The  cases  most  difficult 
to  understand  on  this  subject  are  those  of  Ex  parte 
Colvill  (a),  and  Buck  v.  Lee(b).  In  order  to  come  to  a 
right  determination  on  this  point,  it  is  necessary  to  con- 
sider well  the  words  of  the  72d  sect,  of  the  Bankruptcy 
Act,  namely,  "  if  the  bankrupt  shall,  by  the  consent  and 
permission  of  the  true  owner  thereof,  have  in  his  posses- 
sion, order,  or  disposition,  any  goods  or  chattels,  whereof 
he  was  reputed  owner,  or  whereof  he  had  taken  upon  him 
the  sale,  alteration,  or  disposition  as  owner."  But  I 
will  defer  at  present  giving  my  final  opinion. 

Cur.  adv.  vult. 

(a)  Moot.  110.  (b)  3  Ncv.  &  M»n.  580. 
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181,1.         Sir  John  Cross. — The  petitioners  claim  a  debt  of 
1423/.,  and  they  seek  to  avail  themselves  of  certain 
CoopTr      securities,  and  to  be  admitted  creditors  for  the  residue. 


On  the  part  of  the  assignees,  several  objections  have  been 
1842,  April  25.  maje  ^  this  case ;  and  one  of  them  being  the  subject  of 
an  appeal  in  a  similar  case,  this  has  stood  over  by  con- 
sent, till  that  case  should  be  determined.  The  petitioners 
are  a  numerous  banking  company,  not  established  pur- 
suant to  the  act  of  7  Geo.  4.  c.  46.,  nor  an  incorporated 
company.  The  bankrupt  was  a  partner  and  shareholder 
in  that  company,  in  which  there  was  a  rule  to  this  effect, 
that  the  company  should  have  a  lien  upon  all  shares,  as 
a  security  for  advances  made  to  shareholders.  The  first 
objection  on  the  part  of  the  assignees  is,  that  the  peti- 
tioners, being  in  partnership  with  the  bankrupt,  are  not 
intitled  to  come  in  as  creditors,  in  competition  with  the 
creditors  of  the  company.  To  that  there  are  two  answers, 
first,  that  there  is  no  evidence  before  the  Court  of  any 
such  competition  in  fact ;  it  not  appearing  that  any  joint 
creditors  of  the  bank  have  proved  debts  under  this  fiat. 
Secondly,  that  the  bankrupt  carried  on  a  distinct  trade, 
and  therefore  the  petitioners  have  a  right  to  prove,  even 
if  there  were  any  such  competition.  For  it  appears  that, 
in  fact,  the  bankrupt  was  himself  a  banker,  carrying  on 
a  separate  business  as  such  under  the  name  and  firm  of 
Young  &  Co.,  but  was  a  shareholder  in  his  own  name ; 
and  I  am  therefore  of  opinion,  that,  in  fact,  his  dealing 
with  the  petitioners  was  in  a  distinct  trade.  But,  be  that 
as  it  may,  I  find  no  evidence  of  any  competition  between 
the  petitioners  and  any  of  their  own  creditors.  I  am 
therefore  of  opinion,  that  the  petitioners  are  entitled  to 
come  in  as  creditors  under  this  fiat. 

As  to  the  securities,  of  which  the  petitioners  seek  to 
have  the  benefit,  the  first  is  a  real  security,  to  which,  if 
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the  petitioners  are  to  come  in  as  creditors,  there  is  no 
objection.  The  next  security  is  the  lien  upon  twenty 
shares  of  10/.  each,  which  the  bankrupt  held  in  the 
banking  company.  And  to  this  it  is  objected,  that  the 
bankrupt  was  the  reputed  owner  of  these  shares  at  the 
time  of  his  bankruptcy,  within  the  meaning  of  the  72d 
sect,  of  the  6  Geo.  4.  c.  16.  But  of  such  reputation  the 
assignees  have  offered  no  evidence  whatever;  and  there- 
fore I  am  of  opinion,  that  the  petitioners  are  intitled  to 
retain  those  shares,  in  discharge  of  so  much  of  their  debt. 

The  next  security  is  a  deposit  of  two  policies  of  in* 
surance  upon  lives,  deposited  by  the  bankrupt  as  a  secu- 
rity for  any  advances  the  company  might  make  to  him. 
To  these  the  same  objection  has  been  made,  namely, 
that  the  bankrupt  was  the  reputed  owner  of  the  policies 
at  the  time  of  his  bankruptcy,  and  therefore  they  belong 
to  the  assignees.  But,  on  their  part,  no  evidence  has 
be  offered  of  such  reputation;  but  their  counsel  have 
rested  their  claim  to  these  policies,  solely,  on  the  ground 
that  the  petitioners  have  not  shown  that  they  gave  notice 
of  the  deposit  to  the  insurers ;  and  they  insist,  that  this 
circumstance  alone  is  conclusive  evidence  in  favour  of 
the  assignees.  But  I  was  of  opinion,  in  this  as  in  the 
former  case,  that  the  want  of  proof  of  such  notice  was 
not  conclusive  evidence,  and  that  there  was  no  sufficient 
evidence  before  me  of  the  bankrupt  being  such  reputed 
owner;  but,  as  this  question  was  then  depending  on  ap- 
peal, the  judgment  of  the  Court  was  suspended  till  that 
appeal  should  be  determined.  The  Lord  Chancellor  has 
since  affirmed  the  former  judgment  of  this  Court.  («) 


1841. 

Ex  parte 
Coopkr 
and  others. 


Common  Order. 


(a)  See  pott,  Ex  partt  Smith,  re  Styan. 
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*f41;      Ex  parte  David  Elwin  Columbine.— In  the  matter  of 


Wtstminsttr,  GEORGE  WHITEHEAD.  

April  26  *  27. 

The  Court  of  THIS  was  the  petition  of  a  party  claiming  to  be  a  cre- 
rUd7ct7oi"^U"  ditor  of  the  bankrupt,  and  to  have  a  lien  as  an  attorney 
lio^'compiSc!1!*  on  certain  deeds  of  the  bankrupt  in*  his  possession,  and 

oHhe  execution  Praving  to  sct  aside  tne  Sftle  °*  SOme  P^P^V  to  which 

ZS*&     those  deeds  related. 

sale  of  P^J     The  petition  stated,  that  the  petitioner  had  acted  for 

under  an  cqm-  r  *  r 

table  mortgage  j  several  years  as  the  attorney  for  the  bankrupt,  in  respect 

bat  the  petition 

must  be  that  of  of  his  business  of  a  certificated  conveyancer,  and  also  in 
party  ioieretted  respect  of  the  printing  business,  which  the  bankrupt 
property"  anf  '*  carried  on  in  Fleet  Street,  London.  In  June  1834  the 
piriy  Vfgrleved.  bankrupt  handed  over  to  the  petitioner  the  several  deeds 
tio^travhrior  relating  to  a  freehold  house  in  Boyle  Street,  Burlington 
n^ssed*  Twill  hardens,  where  the  bankrupt  carried  on  his  business 
in  general,  be    0f  a  conveyancer,  and  several  other  deeds  relating  to  a 

dismissed  with  * 

leasehold  messuage  at  Dulwich,  for  the  purpose  of  pre- 
paring a  memorandum  of  deposit  of  such  deeds  to  a 
certain  creditor  of  the  said  bankrupt,  for  securing  the 
debt  due  to  him;  but  the  matter  was  not  proceeded 
with  ;  and,  the  proposed  arrangement  being  abandoned, 
the  deeds  remained  in  the  possession  of  the  petitioner, 
with  the  exception  of  the  two  last  conveyances  of  the 
respective  properties,  which  the  bankrupt  soon  after* 
wards  took  away,  to  deposit  the  same  with  Cocks  and 
Biddulph,  his  bankers,  as  a  security  for  advances.  The 
bankers  afterwards  gave  up  the  possession  of  these  two 
deeds  to  the  bankrupt,  for  enabling  him  to  raise  money 
on  them  for  other  purposes;  and  he  then  obtained 
a  loan  on  them  from  one  William  Michael  Papineau, 
who  brought  the  deeds  to  the  petitioner  to  prepare  the 
necessary  memorandum  of  deposit,  which  was  accord- 


Digitized  by 


CASES  IN  BANKRUPTCY. 


ingly  done  by  the  directions  of  the  bankrupt.  The 
petition  alleged,  that  at  this  time  a  large  balance  was 
due  from  the  bankrupt  to  the  petitioner  for  costs,  and 
otherwise,  in  respect  of  the  dealings  and  transactions 
between  them,  and  that  the  petitioner  held  the  title 
deeds  as  a  security  for  what  was  due  to  him  ;  and  that  if 
he  had  been  applied  to  to  part  with  them,  he  would 
have  refused  to  do  so,  or  to  do  any  act  to  prejudice  his 
Hen  on  them.  That  the  bankrupt  did  actually,  on  the 
8th  August  1 839,  apply  to  the  petitioner  for  the  deeds, 
but  that  the  petitioner  declined  to  deliver  them,  until 
the  bankrupt  should  settle  the  balance  due  to  him ;  and 
the  deeds  have  ever  since  remained  in  the  possession  of 

- 

the  petitioner.  That  the  accounts  rendered  by  the  peti- 
tioner, which  were  examined  adopted  and  allowed  by 
the  bankrupt,  after  giving  the  bankrupt  all  credits  to 
which  he  was  entitled,  showed  a  balance  exceeding 
1000/.  to  be  due  to  the  petitioner,  which  was  still  owing 
to  him  at  the  date  of  the  fiat ;  and  which  balance  would 
be  considerably  increased,  if  the  account  was  opened.  It 
appeared,  however,  that  the  bankrupt  and  the  assignees 
refused  to  recognize  these  accounts,  and  alleged  that 
the  petitioner  was  actually  indebted  to  the  estate  of  the 
bankrupt. 

The  petition  then  alleged,  that  the  fiat  was  issued  by 
William  Michael  Papineau,  at  the  instance  of  the  bank- 
rupt ;  and  that  the  whole  of  the  proceedings  have  been 
carried  on  under  the  bankrupt's  directions.  That  the 
petitioner  was  summoned  to  attend  before  the  Commis- 
sioner on  the  17th  July  last,  to  produce  the  deeds  in 
his  possession,  relative  to  the  property  in  Boyle  Street 
and  at  Dulwich,  which  he  objected  to  do,  on  the  ground 
of  his  lien;  when  the  Commissioner  threatened  to  sum- 
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1841.  mon  the  petitioner  to  attend  with  the  deeds  from  day  to 
day,  in  order  that  copies  might  be  taken  of  them.  To 
Coloxbikk.  avojd  this  inconvenience,  the  petitioner  consented  to  de- 
posit the  deeds  with  the  solicitor  to  the  fiat  for  a  fortnight, 
without  prejudice  to  the  petitioner's  lien.  At  the  end  of 
this  period,  the  solicitor  brought  the  deeds  back  to  the 
petitioner,  but  served  him  with  a  demand  of  the  deeds, 
on  behalf  of  the  assignees. 

That,  by  agreement  between  the  solicitor  to  the  fiat 
and  the  bankrupt  with  Mr.  Papineau,  it  was  agreed 
that  the  premises  to  which  the  deeds  related  should  be 
put  up  to  sale,  and  that  although  a  marketable  title  could 
not  be  made,  unless  all  the  deeds  were  handed  over,  yet 
Mr.  Papineau  could  become  the  purchaser  of  the  pro- 
perty at  an  under-value.  That  great  haste  and  precipita- 
tion were  used  in  the  proceedings  relative  to  the  sale ;  and 
that  the  conditions  of  sale  were  framed  by  the  solicitor 
of  Mr.  Papineau,  and  contained,  among  others,  the  fol- 
lowing improper  stipulations :— "  That  the  vendor  will 
deliver  to  the  purchaser,  or  his  solicitor,  within  three 
days  from  the  sale,  an  abstract  of  the  title  deeds  in  his 
possession  ;  but  any  other  abstract,  or  the  inspection  of 
any  other  deeds  or  documents,  are  to  be  obtained  at  the 
purchaser's  expense ;  and  all  copies  of  deeds,  wills,  and 
all  certificates  and  other  documents,  and  copies  thereof, 
that  may  be  required  for  the  purpose  of  verifying  the 
abstract,  or  otherwise,  are  also  to  be  procured  by  the 
purchaser,  and  at  his  expense,  as  also  the  getting  in  and 
assignment  of  any  outstanding  terms.  Unless  the  pur- 
chaser shall,  within  ten  days  from  the  delivery  of  the 
abstract,  declare  in  writing  his  objection  to  the  title,  he 
shall  be  deemed  to  have  accepted  thereof." 
That  the  effect  of  these  conditions  was,  that  no  other 
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purchaser  could  be  procured  than  W.  M.  Papineau,  as 
no  other  person  would  have  completed  the  purchase, 
without  having  the  prior  deeds.  That  the  sale  was  not 
conducted  in  a  way  to  produce  the  largest  price ;  that  it 
was  imperfectly  advertised,  and  no  bill  of  particulars  was 
affixed  at  the  exterior  of  the  premises,  and  that  the  pro- 
ceedings at  the  sale  were  conducted  as  privately  as  pos- 
sible. That  Mr.  Papineau  became  the  purchaser  of  the 
premises  in  Boyle  Street  at  the  sum  of  2500/.,  which 
was  much  under  their  real  value ;  and  that  he  had  not 
paid  the  deposit,  or  any  part  of  the  purchase  money;  that 
the  bankrupt  had  never  been  out  of  possession  of  those 
premises,  and  was  still  in  the  occupation  of  them,  and 
had  since  declared  that  the  purchase  was  made  for  his 
benefit;  that  the  whole  of  the  proceedings  had  been 
carried  on  at  the  bankrupt's  instance,  and  for  his  accom- 
modation ;  and  that  the  plan  was  to  purchase  the  pro- 
perty at  an  under-value,  with  the  intent  of  giving  it 
back  to  the  bankrupt.  That  the  sale  of  the  property  at 
Dulwich  was  also  conducted  in  a  way  most  disadvan- 
tageous to  the  estate,  and  that  a  much  larger  sum  ought 
to  have  been  obtained  for  that  property,  which  was  sold 
to  a  Mr.  Anderton,  a  friend  of  the  bankrupt,  though  the 
purchase  had  since  been  declared  to  have  been  made  for 
a  Mrs.  Baxter.  And  that  the  amount  of  the  purchase 
money  of  the  two  properties  far  exceeded  the  amount  of 
any  lien  of  fV.  M.  Papineau,  though  the  contrary  had 
been  since  alleged. 

It  appeared,  that  Papineau  had  since  made  an  unsuc- 
cessful application  to  the  Court  of  Queen's  Bench  for 
the  delivery  up  to  him  of  the  deeds  held  by  the  peti- 
tioner. 

The  petitioner  then  alleged,  that  he  was  willing  to 
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1841.      offer  2800/.  for  the  premises  in  Boyle  Street,  retaining 

FTparte  on  tne  Purcnase  money  such  lien  as  he  would  be  ulti- 
Colitmbixf.    mately  entitled  to,  after  what  should  be  found  due  to  W. 

M.  Papineau  in  respect  of  his  lien  on  the  two  proper- 
ties had  been  satisfied  out  of  the  proceeds  of  the  sale  of 
the  premises  at  Dulwich,  and  the  said  sum  of  2800/. 

The  prayer  was,  that  the  sale  of  the  premises  in  Boyle 
Street  might  be  rescinded,  and  put  up  again  for  sale,  the 
petitioner  undertaking  on  the  terms  before  mentioned 
to  bid  for  the  same  2800/.;  and  that  it  might  be  referred 
to  the  registrar  to  approve  of  proper  conditions  of  sale, 
and  to  inquire  whether  any  and  what  proceedings  should 
be  taken  touching  the  sale  of  the  premises  at  Dulwich, 
with  a  view  to  the  rescinding  of  the  same  or  otherwise  ; 
and  that  the  assignees  and  Papineau  might  be  ordered 
to  pay  the  costs  of  this  application. 

In  answer  to  the  allegations  in  the  petition,  the  assig- 
nees deposed,  that,  having  been  informed  that  the  peti- 
tioner had  in  his  possession  various  deeds  belonging  to 
the  bankrupt,  they  instructed  their  solicitor  to  summon 
him  before  the  Commissioner,  to  be  examined  as  to  the 
lien  claimed  by  him  on  such  deeds,  when  he  was  accord- 
ingly examined  with  the  full  sanction  of  the  Commis- 
sioner; that  in  so  doing  they  had  no  desire  to  harass 
the  petitioner,  but  that  the  examinations  were  made  more 
frequent,  and  of  longer  duration,  in  consequence  of  the 
evasive  answers  of  the  petitioner.  That  it  appeared 
from  such  examinations,  that  the  petitioner  had  made  an 
agreement  with  the  bankrupt,  by  which  the  petitioner 
was  to  give  the  bankrupt  half  the  profits  of  such  busi- 
ness as  the  bankrupt  should  introduce  to  the  petitioner 
to  be  transacted  as  his  attorney  and  solicitor,  and  that  in 
all  cases  the  petitioner  was  to  make  out  a  full  bill  against 
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the  bankrupt,  and  to  allow  him  half  the  charges,  after 
deducting  the  costs  out  of  pocket.  That  in  considera- 
tion of  this  agreement,  the  bankrupt  was  to  share  the 
profits  earned  by  him  as  a  conveyancer  and  annuity 
broker  and  scrivener.  The  assignees  then  alleged,  that 
if  the  accounts  between  the  bankrupt  and  the  petitioner 
were  to  be  adjusted  upon  the  principle  that  the  above 
agreement  was  illegal,  the  balance  due  from  the  peti- 
tioner to  the  bankrupt,  instead  of  7000/.  then  claimed 
by  the  bankrupt,  would  be  upwards  of  10,000/.  That 
the  bankrupt's  property  at  Dulwich  and  in  Boyle  Street 
was  sold  for  the  best  price  that  could  be  obtained  for  it, 
and  for  a  fair  and  sufficient  price ;  that  great  publicity 
was  previously  given  as  to  the  time  and  place  of  sale  ; 
and  that  the  sale  was  numerously  attended,  and  there  was 
a  spirited  competition  of  bidders.  They  denied  that  the 
proceedings  under  the  bankruptcy  had  been  carried  on 
under  the  direction  or  control  of  the  bankrupt,  or  in  any 
way  to  favour  him ;  or  that  any  such  arrangement  had 
been  made  with  Papineau,  as  alleged  in  the  petition) 
that  he  should  become  the  purchaser  of  any  part  of  the 
property.  With  respect  to  the  conditions  of  sale,  the 
assignees  stated  that  they  were  prepared  by  their  own 
solicitor,  and  not  by  the  solicitor  of  Papineau,  and  that 
tbey  were  proper  conditions,  and  in  no  way  prejudiced 
the  sale.  That  in  October  last  they  executed  the  con- 
veyance of  the  property  in  Boyle  Street  to  Papineau, 
and  in  February  last  the  conveyance  of  the  property  at 
Dulwich  to  Mrs.  Baxter,  for  whom  it  was  bought  by 
Mr.  Anderton,  as  her  agent,  and  who  thereupon  paid  to 
the  official  assignee  the  balance  of  the  purchase  money. 
And  that  the  petitioner  had  not  proved  any  debt  under 
the  fiat,  and  was  not,  to  the  best  of  their  belief,  a  cre- 
ditor of  the  bankrupt. 
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Ei  parte 

CoLvmiKK. 


The  solicitor  for  the  assignees  made  an  affidavit  con- 
firming their  statement;  and,  in  regard  to  the  conditions 
of  sale,  he  swore  that  they  were  usual  and  proper  con- 
ditions, and  did  not  contain  any  stipulation  that  a  pur- 
chaser should  not  call  for  or  require  the  production  and 
possession  of  any  of  the  deeds  relating  to  the  title  of  the 
property  in  question,  or  any  other  condition  to  deter 
people  from  becoming  purchasers.  He  also  stated,  that 
he  was  in  entire  ignorance  that  the  premises  in  Boyle 
Street  had  been  purchased  for  Mr.  Papineau,  until  the 
day  after  the  sale,  when  Mr.  Papineau  wrote  to  apprise 
him  of  the  fact ;  and  that  it  was  wholly  untrue  that  Mr. 
Papineau  paid  no  deposit  in  respect  of  the  purchase,  as 
the  auctioneer  who  sold  the  property  received  of  Mr. 
Papineau1  s  agent  at  the  sale  a  deposit  of  450/. 

The  auctioner  who  sold  the  property  deposed,  that 
some  time  previous  to  the  sale  he  had  750  placards 
announcing  the  sale  pasted  up  in  the  usual  and  most 
public  situations  in  the  metropolis,  and  in  the  neighbour- 
hood of  the  premises  both  at  Dulwich  and  in  Boyle 
Street;  and  that  in  addition  he  inserted  sixteen  advertise- 
ments in  the  different  metropolitan  newspapers,  and 
distributed  175  printed  particulars  and  conditions  of  sale 
to  persons  applying  for  them ;  that  he  sold  the  property 
without  reserve  to  the  highest  bidder  in  the  presence  of 
a  large  assemblage  of  persons,  and  knocked  down  the 
Dulwich  property  at  the  sum  of  1250/.,  and  the  property 
in  Boyle  Street  at  2250/.,  receiving  the  usual  deposit ; 
and  that  he  had  not  the  slightest  knowledge  that  Mr. 
BorradaiU,  to  whom  the  Boyle  Street  property  was 
knocked  down,  was  acting  as  the  agent  of  Mr.  Papineau ; 
that  there  was  a  spirited  competition  among  the  persons 
present  in  bidding  for  the  property,  and  that  no  objection 
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was  offered  to  the  title,  or  to  any  of  the  conditions  of  1841. 
sale,  which  were  proper  conditions,  and  in  no  respect     e*  parte 
calculated  to  deter  persons  from  becoming  purchasers.  Coiwmbim. 

Mr.  Anderton,  a  solicitor,  also  deposed  to  the  pub- 
licity of  the  sale,  and  that  he  bought  the  property  at 
Dulwich,  bond  fide,  for  Mrs.  Baxter,  who  shortly  after 
the  sale  took  possession  of  it,  and  has  continued  in  such 
possession  ever  since. 

Mr.  Papineau,  the  purchaser  of  the  Boyle  Street 
property,  deposed,  that  in  March  1839  he  called  at  the 
petitioner's  office,  and,  having  acquainted  him  that  he  was 
about  to  advance  the  bankrupt  3000/.,  desired  the  peti- 
tioner to  prepare  a  good  and  valid  security  upon  the  two 
properties ;  upon  which  the  petitioner  prepared  a  bond  and 
deed  of  equitable  charge,  which,  after  being  executed  by 
the  bankrupt,  were  handed  over  to  the  deponent,  to  go 
with  the  indenture  of  assignment  of  the  Dulwich  pro- 
perty, and  an  indenture  of  release  of  the  premises  in 
Boyle  Street.  That  it  was  untrue,  as  alleged  in  the 
petition,  that  the  deponent  was  to  have  no  security  for 
his  advance,  except  the  bond  and  the  possession  of  the 
two  conveyances ;  but  on  the  contrary,  that  it  was  ex- 
pressly agreed  between  him  and  the  bankrupt,  and  the 
petitioner  was  well  aware  of  the  fact,  that  the  security 
was  to  be  not  only  upon  those  two  deeds,  but  also  upon 
the  properties  therein  respectively  comprised,  and  that 
the  deposit  of  those  deeds  was  made  for  the  purpose  of 
having  a  regular  mortgage  prepared  to  the  deponent  for 
securing  the  3000/.  That  he  was  not  aware  until  after 
the  bankruptcy,  that  the  petitioner  had  in  his  possession 
or  claimed  any  lien  upon  any  deeds  relating  to  the  pro- 
perty, or  he  would  not  have  advanced  the  money  to  the 
bankrupt.   That  it  was  untrue,  as  stated  in  the  petition, 
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1841.  that  he  caused  the  fiat  to  be  issued  at  the  instance  of  the 
bankrupt,  or  that  he  interfered  in  any  manner  relating  to 
the  sale  of  the  property,  or  that  he  was  a  party  to  any 
such  collusion  in  regard  to  the  sale,  as  alleged  in  the 
petition.  He  then  stated,  that,  the  bankrupt  being 
desirous  of  occupying  the  premises  in  Boyle  Street,  and 
having  offered  him  an  adequate  rent  for  them,  he  agreed 
to  grant  the  bankrupt  a  lease  of  them,  when  he  should 
become  competent  to  hold  it ;  and  that  the  bankrupt  had 
since  occupied  those  premises  as  his  tenant ;  but  that  it 
was  wholly  untrue  that  there  was  any  plan  to  purchase 
the  property  at  an  undervalue,  with  intent  of  giving  it 
back  to  the  bankrupt;  that  the  deponent  was  the  bond 
Jide  purchaser  of  the  premises  on  his  own  account ;  and 
that,  after  allowing  for  the  nelt  produce  of  the  sales  of 
the  Dulwich  and  Boyle  Street  property,  a  balance  was 
still  due  to  the  deponent  from  the  bankrupt. 

The  bankrupt  made  an  affidavit  confirming  the  state- 
ments of  Mr.  Papineau  and  the  other  deponents  in 
answer  to  the  petition,  and  added,  that,  long  prior  to  the 
time  of  his  depositing  in  1837  the  two  deeds  relating  to 
the  Boyle  Street  and  Dulwich  property  with  Messrs. 
Cocks,  he  took  away  all  the  title  deeds  relating  to  the 
premises  in  Boyle  Street  from  the  petitioner.  That  it 
was  expressly  understood  between  himself  and  Mr. 
Papineau,  that  the  latter  was  to  have  all  the  deeds  re- 
lating to  the  property  in  Boyle  Street  and  Dulwich  for  his 
security,  and  that  he  believed  for  some  time  that  all  the 
deeds  had  been  accordingly  given  up  to  Mr.  Papineau ; 
the  same  having  remained  in  the  hands  of  the  petitioner 
for  convenience  sake,  and  not  on  account  of  any  admitted 
right  of  lien.  And  that  if  a  correct  account  was  taken  of 
the  transactions  between  himself  and  the  petitioner,  a 
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very  large  balance  would  be  found  due  to  him  from  the  ISU. 
petitioner.  eT^6 
The  solicitor  of  the  bankrupt  also  deposed,  that  he  had  Columbine 
carefully  examined  the  accounts  between  the  petitioner 
and  the  bankrupt,  and  that  he  was  perfectly  convinced 
that  at  the  time  of  the  bankruptcy,  a  large  balance  was 
due  from  the  petitioner  to  the  bankrupt.    That  in  the 
examination  of  such  accounts  he  discovered  that  the 
petitioner  had  withheld  from  the  bankrupt  the  right  to 
participate  in  considerable  profits,  and  had  likewise 
omitted  to  give  him  credit  for  large  sums  of  money  which 
had  been  received  by  the  petitioner ;  and  that,  having 
stated  these  circumstances  to  the  solicitor  for  the  assig- 
nees, he  decided  upon  summoning  the  petitioner  before 
the  Commissioners,  for  the  purpose  of  explaining  upon 
oath  his  accounts  and  dealings  with  the  bankrupt.  That 
the  petitioner  was  subject  to  no  vexatious  proceedings  be- 
fore the  Commissioner,  but  by  his  own  evasive  conduct 
he  subjected  himself  to  the  animadversion  of  the  Com- 
missioner.   And  the  deponent  denied  in  specific  terms  all 
collusion  in  regard  to  the  issuing  of  the  fiat,  and  the  sale. 

Mr.  Swanston,  and  Mr.  J,  Russell,  in  support  of  the 
petition.  The  petitioner  in  this  case  had  a  lien  on  the 
property,  not  in  competition  with  that  of  Papineau,  but 
in  subordination  to  it.  The  assignees,  it  appears,  were 
dissatisfied  with  the  transaction  between  the  bankrupt 
and  the  petitioner,  and  certain  expedients  were  resorted 
to  to  defeat  his  lien.  The  conditions,  on  which  the  assig- 
nees offered  the  property  for  sale,  could  have  no  other 
effect  than  to  impede  the  sale  and  depreciate  the  property. 
When  the  property  was  put  up  to  sale,  the  highest  bidding 
for  it  was  22501. ;  while  the  petitioner  was  ready  to  give 
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1841.      2800/.  for  it,  in  discharge  of  his  Hen.    One  of  the  con- 
ditions  of  sale,  which  specified  that  the  inspection  of  any 


Columbine,   other  deeds  than  those  in  the  possession  of  the  assignees 


was  to  be  obtained  at  the  purchaser's  expense, — and  that 
all  copies  of  deeds  and  documents,  that  might  be  required 
for  the  purpose  of  verifying  the  abstract,  were  also  to  be 
provided  at  his  expense, — had  the  effect  of  throwing  on 
the  purchaser  the  burthen  of  satisfying  Columbines  lien. 
The  consequence  of  all  this  was,  that  Papineau,  who  was 
the  petitioning  creditor,  purchased  the  property,  and  put 
the  bankrupt  into  possession  of  it.  That  appears  to  be 
the  grand  and  secret  object  of  all  these  proceedings  on 
the  part  of  Mr.  Papineau  and  the  bankrupt. 

Mr.  Bacon,  and  Mr.  James,  for  the  assignees.  The 
conduct  of  the  assignees,  which  is  now  sought  to  be  im- 
peached by  the  petitioner,  is  not  open  to  the  slightest 
censure.  It  appears  from  the  affidavits  of  the  assignees, 
of  Davis  the  auctioneer,  and  of  the  bankrupt,  that  the 
sale  was  an  open  one,  and  perfectly  fair,  and  that  a  rea- 
sonable price  was  given  for  the  property  by  Papineau ; 
that  Columbine,  instead  of  being  a  creditor  of  the  bank- 
rupt, was  actually  indebted  to  him ;  and  that  the  lien 
claimed  by  Columbine  was  disputed  by  the  assignees  and 
the  bankrupt.  The  other  side  has  shown  no  authority, 
that  can  justify  the  Court  in  setting  aside  a  sale  of  pro- 
perty under  these  circumstances.  The  purchase  money 
has  been  paid,  the  conveyance  executed,  and  the  pur- 
chaser is  in  possession ;  and  there  is  no  allegations  in 
the  petition  of  any  larger  sum  having  been  offered  on 
the  part  of  Columbine.  But  the  assignees  contend  that 
the  petition  ought  to  be  dismissed  upon  another  ground, 
namely,  that  the  petitioner  has  no  right  to  be  heard  in 
this  Court. 
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Mr.  Anderdon,  and  Mr.  Beaks,  for  Papineau.  The  1641. 
petitioner  could  have  no  lien  on  this  property,  in  respect 
of  his  possession  of  the  deeds  coming  to  his  hands  as  Columbia. 
they  did  under  the  circumstances  stated  in  the  petition. 
In  Stedman  v.  Webb  (a)  and  Bozon  v.  Bolland(b),  the 
Lord  Chancellor  held  that  the  lien  of  a  solicitor  on  deeds 
in  his  possession  was  merely  passive,  and  gave  no  interest 
in  the  land;  and  that,  if  an  action  of  ejectment  was 
brought  by  his  client  for  the  recovery  of  any  property 
specified  in  the  deeds,  the  solicitor  could  not  refuse  to 
produce  them.  [Sir  John  Cross.  There  is  no  evidence 
of  fraud  in  the  case ;  all  I  wish  to  be  satisfied  about  is, 
whether  the  circumstance  of  the  title  deeds  being  in  the 
possession  of  Columbine,  and  not  being  given  up  by  him, 
did  not  prejudice  the  sale.  Papineau  was  the  only  per- 
son at  the  sale,  that  knew  the  circumstances  under  which 
Columbine  held  the  deeds ;  the  other  parties  were  quite 
in  the  dark  about  the  matter;  and  therefore  Papineau 
might  have  had  an  undue  advantage  over  the  other 
bidders  at  the  sale.]  The  sale  cannot  be  said  to  have 
been  prejudiced,  unless  some  person  was  deterred  from 
bidding  by  the  terms  of  the  fourth  condition  of  sale; 
and  that  nowhere  appears.  There  is  only  one  case  in 
the  books,  that  affords  any  authority  for  opening  the 
biddings,  after  the  purchase  has  been  completed,  and  the 
purchaser  let  into  possession ;  and  Sir  Edward  Sugden, 
in  his  late  edition  of  the  Law  of  Vendors  and  Pur- 
chasers (c),  adverts  to  the  extreme  inconvenience  of 
opening  biddings  in  bankruptcy.  [Sir  John  Cross.  This 
Court  would  never  open  the  biddings  merely  for  getting 
a  better  price ;  there  can  be  no  question  about  that.  All 

(a)  4  My.  &  Cr.  346.  (6)  4  My.  &  Cr.  354. 

(e)  10th  ed.  p.  93,  94. 
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1841.      that  the  Court  has  to  consider  here  is,  whether  there  has 

eT^c  been  3X1  irregu^ar*t)r  m  tne  execution  of  its  former  Order.] 
Colvmbini.  It  has  been  decided,  that  the  Court  of  Review  has  not 
jurisdiction  to  order  a  purchaser  to  complete  the  pur- 
chase of  an  estate,  which  has  been  sold  under  the  common 
Order  of  the  Court  for  the  sale  of  an  equitable  mortgage ; 
Ex  parte  Cutis  (a).  If  the  Court  therefore  cannot  com- 
pel the  specific  performance  of  a  purchase,  it  will  not,  a 
fortiori,  set  aside  a  sale.  The  decision  in  Southby  v. 
Hutt  (b)  fully  warrants  the  fourth  condition  of  sale  in  the 
present  case.  In  that  case,  it  was  held,  that  a  purchaser 
was  entitled  to  have  a  good  title  deduced  and  proved, 
either  by  the  production  of  the  deeds  professed  to  be  ab- 
stracted, or  by  such  other  evidence  as  would  satisfac- 
torily prove  the  statement  in  the  abstract  to  be  correct ; 
and  that  such  right  was  not  affected  by  marginal  notes, 
that  certain  deeds  mentioned  were  not  in  the  possession 
of  the  vendor. 

Mr.  Stoanston,  in  reply.  As  to  the  alleged  want  of 
the  locus  standi  of  the  petitioner  in  the  matter  of  this  pe- 
tition, nothing  more  is  wanting  to  justify  the  prayer  in 
this  case,  than  for  any  stranger  to  come  and  say  that  an 
assignee,  the  officer  of  the  Court,  has  not  done  his  duty. 
The  petitioner  here  does  not  pray  the  Court  to  declare 
that  he  has  an  actual  lien  on  this  property,  but  that  he 
may  be  declared  the  purchaser  for  the  sum  of  ,£2800, 
subject  to  any  lien  be  may  have.  There  can  be  no  doubt 
that  any  stranger  might  come  and  offer  himself  as  a  pur- 
chaser, and  say  that  the  former  Order  of  the  Court  has 
not  been  duly  executed.   But  we  contend  that  he  is,  in 

(a)  3  Moot  &  A.  549,  3  Deac.  242. 

(6)  2  Myl.  &  Cr.  207.  And  see  Dick  f.  Donald,  1  DH.  N.  S.  661. 
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fact,  a  creditor.    He  positively  swears,  and  there  is  no  1841. 
proof  to  the  contrary,  that  he  is  a  creditor  to  the  amount 

Lx  parte 

of  £1000  and  upwards,  and  that  if  certain  accounts  are  Columbine. 
gone  into,  his  debt  will  be  even  still  larger.  When  a 
party  shows  only  the  probability  that  he  is  a  creditor, 
that  is  quite  enough  for  the  purpose  of  this  petition.  In 
Tolton  v.  Score  (a)  it  was  held  by  Lord  Eldon,  that,  if  a 
party  alleges  by  his  petition  that  he  is  a  creditor,  and 
shows  by  circumstances  that  he  is  so,  supported  by  affi- 
davit, that  is  sufficient  to  support  a  petition  in  bank- 
ruptcy. The  case  of  Ex  parte  Cutts(b),  which  has 
been  cited  by  the  other  side,  will  I  hope  undergo  some 
revision ;  but  that  case  does  not  apply  to  this,  which  re- 
lates merely  to  an  improper  execution  of  an  Order  of 
this  Court;  while  that  related  only  to  the  specific  per- 
formance of  a  contract.  As  to  Southby  v.  Hutt  (c),  the 
question  there  was,  whether  the  fourth  condition  in  that 
case  to  deliver  an  abstract  and  deduce  a  good  title  was 
contracted  by  the  sixth  condition,  which  stated  that  cer- 
tain deeds  were  not  in  the  possession  of  the  vendor.  The 
sixth  condition  in  that  case  was  something  like  the  fourth 
condition  in  this ;  it  did  not  exempt  the  vendor  from  pro- 
ving the  deeds,  but  only  from  delivering  them. 

Sir  John  Cross.— In  the  course  of  this  discussion  a 
doubt  has  been  thrown  out,  as  to  the  jurisdiction  of  this 
Court  in  entertaining  the  prayer  of  this  petition.  The 
jurisdiction  of  the  Court  is  somewhat  of  an  anomalous 
character.  It  has  been  supposed,  from  the  name  given  to 
the  Court  by  the  legislature,  that  it  is  only  a  Court  of 

(«)  12th  December,  1826,  from  a  MS.  note  of  Mr.  Barber. 
(»)  3  MonL  &  C.  549  3  Deac.  242. 
(«)  2Myl.&Cr.207. 
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1841.  Appeal;  but  the  act  of  parliament  under  which  it  was 
created  constitutes  it  a  Court  of  original  jurisdiction,  and 
Columbia  declares  expressly  that  it  "  shall  have  superintendence 
and  control  in  all  matters  of  bankruptcy,  and  shall  also 
have  power,  jurisdiction,  and  authority  to  hear  and  deter- 
mine, order,  and  allow  all  such  matters  in  bankruptcy,  as 
now  usually  are,  or  lawfully  may  be  brought  by  petition 
or  otherwise  before  the  Lord  Chancellor,  whether  such 
matters  may  have  arisen  in  the  said  Court  of  Bankruptcy, 
or  elsewhere**  The  complaint  preferred  by  this  petition 
is,  that  the  Order  of  this  Court  has  been  scandalously 
abused.  Now  can  any  one  doubt  but  that  this  Court  has 
power  to  see  to  the  due  execution  of  its  own  Order  ?  Mr. 
Papineau  obtained,  as  mortgagee,  an  Order  for  the  sale 
of  this  property;  and  he  now  complains  of  a  great  abuse 
in  the  execution  of  the  Order.  The  complaint  affects 
the  conduct  of  two  sales ;  and  the  petitioner  comes  here 
to  ask,  that  the  purchaser  shall  deliver  up  the  property 
into  which  he  has  been  let  into  possession,  after  per- 
mitting him  to  enjoy  the  property  and  act  as  the  owner 
of  it  during  a  period  of  eight  or  nine  months.  If,  how- 
ever, all  the  allegations  in  the  petition  had  been  proved, 
I  do  not  mean  to  say  that  such  proof  would  not  then 
have  been  sufficient  to  induce  the  Court  to  go  as  far  as 
is  proposed  by  the  prayer  of  the  petition.  I  must  beg 
leave  here,  however,  to  deny  what  has  been  asserted  in 
argument,  namely,  that  a  perfect  stranger  can  come  to 
this  Court  and  petition  in  any  matter  of  bankruptcy. 
This  Court  can  only  hear  a  party  aggrieved.  The  ques- 
tion is,  therefore,  has  the  petitioner  sustained  a  grievance. 
In  the  first  place,  he  must  show  that  he  is  a  creditor,  or 
that  he  has  a  lien  on  the  estate,  and  that  the  property 
has  been  sold  to  a  disadvantage.  My  impression  is,  first, 
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that  he  is  not  a  creditor;  but  I  suffered  the  proceedings  1841. 
to  go  on,  in  order  that  all  parties  inculpated  might  have  ^p^e 
an  opportunity  of  answering  the  charges  against  them.  Colwmihs. 
Then,  if  he  had  a  right  of  lien,  why  did  he  not  attend  the 
sale,  and  claim  his  lien  ?  If  the  property  fetched  less 
than  was  now  offered  to  be  given,  it  was  because  he  held 
back  the  title  deeds,  when,  if  he  had  chosen,  he  could 
have  attended  the  sale  on  his  own  behalf,  and  objected 
to  the  disposal  of  the  property  under  disadvantage.  If 
he  is  prejudiced  by  the  sale,  therefore,  this  is  by  his  own 
voluntary  act,  and  he  has  no  right  to  complain.  The 
petitioner  states,  that  it  was  privately  arranged  between 
Mr.  Papineau  and  the  bankrupt  that  the  property  should 
be  put  up  to  sale ;  and  that  although  a  marketable  title 
could  not  be  made,  yet  that  Mr.  Papineau  should  become 
the  purchaser  of  the  property  at  an  undervalue.  This 
is  the  first  charge  of  collusion  preferred  against  Mr. 
Papineau  and  the  assignees.  That  the  bankrupt  is  now 
in  possession  of  the  property,  and  so  far  has  been  favoured 
by  Mr.  Papineaut  is  no  doubt  the  fact ;  and  this  led  me 
to  examine  carefully  all  the  allegations  in  the  petition  ; 
because  that  circumstance,  of  course,  gives  a  colour  to 
those  charges.  But  it  appears  to  me,  that  the  charge 
of  collusion  is  completely  disproved  by  every  party  who 
was  concerned  in  the  sale.  Every  thing  was  done 
publicly  to  insure  competition,  and  in  the  ordinary  way. 
It  is  then  alleged,  that  Papineau  made  no  deposit  of  any 
part  of  the  purchase  money.  Why,  it  is  proved  that  he 
actually  made  a  deposit  of  £450.  This  allegation  there- 
fore appears  to  be  untrue.  The  next  allegation  is,  that 
the  bankrupt  was  never  out  of  possession  of  this  pro- 
perty,—-that  the  fiat  was  concerted  for  the  benefit  of  the 
bankrupt,— and  that  the  sale  of  the  property  was  part  of 
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1 841.  the  scheme.  This  allegation  is  disproved  by  the  affidavits 
Exparte  *n  kenalf  °^  resPon<tents.  It  is  next  alleged,  that  the 
Columbine.  saje  0f  the  property  at  Dulwich  was  also  conducted  in  a 
most  disadvantageous  way,  and  that  it  was  sold  to  a  Mr. 
Anderton,  a  friend  of  the  bankrupt,  for  a  lower  price 
than  ought  to  have  been  obtained  for  it.  But  Mr.  An- 
derton swears  that  he  had  no  communication  with  the 
bankrupt  about  the  sale  of  this  property,  and  that  he  was 
sent  there  expressly  by  Mrs.  Baxter  to  purchase  the 
property  for  her.  There  is  no  foundation  therefore  for 
this  charge  in  the  petition.  I  do  not  impute  wilful 
falsehood  to  the  petitioner,  but  he  has  been  singularly 
incautious  in  making  these  allegations.  As  to  the  offer 
of  the  petitioner  to  give  £2800  for  the  property  in  Boyle 
Street,  subject  to  his  lien,  this  might  leave  the  estate  for 
an  uncertain  time  wholly  unprofitable  to  the  bankrupt's 
creditors  ;  for  its  value  would  depend  upon  the  chance, 
whether,  or  not,  the  petitioner  would  be  able  to  establish 
his  lien.  The  grounds  on  which  I  must  decline  making 
any  Order  on  this  petition  are,  1st,  that  I  am  not  satisfied 
that  the  petitioner  is  a  creditor ;  and  £ndly,  that  if  he  is  a 
creditor,  he  is  not  a  party  aggrieved.  It  is  not  distinctly 
stated,  how  these  deeds  first  got  into  the  possession  of  the 
petitioner.  But  this  is  quite  clear,  that  the  two  principal 
deeds  conveying  the  property  to  the  bankrupt  were  in 
the  hands  of  Cox  and  Biddulph,  who  handed  over  those 
deeds  to  Mr.  Papineau  upon  his  satisfying  their  claim. 
The  petitioner  is  then  applied  to,  to  prepare  a  mortgage 
of  the  property  to  Papineau ;  when  he  tells  him  that  be 
will  prepare  a  security  as  good  by  way  of  equitable  mort- 
gage ;  and  he  retains  the  possession  of  these  deeds,  with- 
out the  knowledge  of  Papineau.  In  disposing  of  this 
petition,  it  is  unnecessary  for  me  to  give  any  opinion, 
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whether,  or  not,  a  solicitor  who  has  a  lien  on  title  deeds  1841« 
has  any  interest  in  the  estate.   The  petition  must  be  dis-     Ex  ~tte 
missed ;  and  as  the  petitioner  has  had  the  courage  to  call  Cotu*,»!<K* 
on  the  Court  to  make  the  assignees  pay  his  costs,  it  is 
but  just  that  he  should  pay  theirs,  on  failure  of  his  at- 
tempt 

Petition  dismissed,  with  costs. 


Ex  parte  Saeah  Rhodes.— In  the  matter  of 

James  Wood.   .„  . 

Wtttmvuitr, 

April  27. 

THIS  was  a  petition  of  a  sister  of  the  bankrupt  to  annul  The  Court  will 
the  fiat,  which  was  issued  on  the  15th  July  last;  the  petiUoTof'a* 

relative  of  the 


alleged  act  of  bankruptcy  being  a  departure  of  the  realm,  bankrupt  to 
and  being  out  of  the  realm  and  remaining  abroad,  with  ^^45 


intent  to  delay  his  creditors.    The  petitioner  had  made  *round. that 

*  *  remaining 

an  affidavit  in  support  of  the  petition,  stating,  that  in  the  ^™ytw" 
year  1838  the  bankrupt  went  to  New  York,  for  the  pur-  intention  ui  de- 

lav  his creditori; 

pose  of  his  business,  and  still  remained  there  for  the  * hen  the  peti- 
tion is  presented 

same  purpose,  and  that  he  had  no  intention  to  delay  without  the 

t  •  >ii/»i*t  lii  bankrupt's  pri- 

his  creditors.    A  clerk  of  the  bankrupt  had  also  made  vity,  and  be 
an  affidavit  to  the  same  effect,  stating  that  the  bank-  STaWau*kS 
rupt  had  during  his  stay  in  America  purchased  large  therobjecL 
quantities  of  goods  and  transmitted  various  property  to 
England,  by  which  assets  to  a  considerable  amount  had 
fallen  into  the  hands  of  his  assignees.   The  bankrupt, 
however,  bad  made  no  affidavit  himself  as  to  his  intention 
in  going  abroad. 

Mr.  Stoanston,  and  Mr.  JElmslie,  in  support  of  the 
petition,  submitted  that  the  question  was  one  entirely  of 
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1841. 

Ex  parte 
Rhodes. 


fact,  whether  the  intention  of  the  bankrupt  in  leaving 
this  country  and  remaining  abroad  was  with  intent  to 
delay  his  creditors;  and  that  this  intention  was  suffi- 
ciently negatived  by  the  affidavits. 

Mr.  J.  Russell,  for  the  petitioning  creditor,  and  Mr. 
Walker,  for  the  assignees,  were  stopped  by  the  Court. 

Sir  John  Cross. — This  is  not  the  petition  of  the 
bankrupt,  nor  alleged  to  be  with  his  privity  or  assent; 
neither  does  it  appear  that  any  notice  has  been  given  to 
him  of  the  intention  to  present  it,  in  order  to  afford  him 
an  opportunity  of  supporting  or  opposing  it.  The  peti- 
tion is  a  mere  voluntary  act  of  a  relative,  who  takes  upon 
herself  to  deny  any  intention  on  the  part  of  the  bankrupt 
to  delay  his  creditors.  The  Court  can  only  judge  of  the 
bankrupt's  intention  from  the  facts  of  the  case.  Here 
are  creditors  who  have  no  redress  for  the  recovery  of 
any  portion  of  their  debts,  except  by  means  of  a  fiat, 
which  is  accordingly  issued  against  the  bankrupt ;  and 
now,  after  an  acquiescence  of  the  bankrupt  for  no  less 
a  period  than  three  years,  a  stranger  comes  and  applies 
to  the  Court  to  annul  the  fiat.  The  Court  cannot  listen 
to  such  an  application,  and  is  by  no  means  satisfied  that 
there  was  no  intention  to  delay  his  creditors ;  on  the 
contrary,  the  inclination  of  the  opinion  of  the  Court  is, 
that  the  bankrupt  is  now  staying  abroad  for  that  express 
purpose. 


Petition  dismissed,  with  costs. 
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Ex  parte  James  Robebt  Spiller.— In  the  matter  1841- 
*  ^vv 

of  Thomas  Robert  Waters.   Westmin$ur, 

m  April  30. 

1  HIS  was  the  petition  of  the  Northamptonshire  Bank-  where  the 
ing  Company,  by  their  public  officer,  for  the  proof  of  a  SStort  debt, 
debt,  and  for  a  new  choice  of  assignees.  tavMurned^the 
The  petition  stated,  that  the  fiat  issued  on  the  1st  of  cho[cQO{  as* 

r  signees,  was  not 

March  last,  and  that  the  debts  already  proved  did  not  disputed  °0  hi» 

application  to 

amount  to  more  than  the  sum  of  1900/.,  and  that  the  Prove  il  before 

the  Commis* 

total  amount  of  just  debts  due  from  the  bankrupt  to  his  lioners,  but  the 

proof  was  op- 

creditors  beyond  those  proved,  and  over  and  above  what  posed  by  the 
was  due  to  the  Northamptonshire  Banking  Company,  SueTirlnit, 
did  not  exceed  the  sum  of  2000/.   That  the  bankrupt  objectionVwhich 
was  indebted  to  the  banking  company  in  the  sum  of  Commissioners 
4000/.,  on  the  balance  of  his  banking  account  with  them;  J^J^y 


and  that  the  petitioner  obtained,  as  the  registered  public  ^^ctce 

officer  of  the  banking  company,  two  judgments  against  the  for  a  reasotiable 

o        ir     j         jo  o  tune,  to  enable 

bankrupt  in  the  Court  of  Exchequer,  under  which  there  106  "editor  to 

produce  an  un- 

was  due  to  the  banking  company  for  debts  and  costs  necessary  docu- 

•i.i  i  «  jMsiiw*     mi       i         .    tnent,  the  pro- 

upon  such  judgments  the  sum  of  4907/.    That  the  peti-  ductionof  which 

whs  insisted 

tioner  attended  an  adjourned  meeting  for  the  choice  of  upon  by  the 
assignees  at  Northampton  on  the  2nd  April  instant,  tnTthewhoie*' 
and  tendered  a  proof  of  debt  on  behalf  of  the  banking  p^t"  be'a 
company  against  the  bankrupt's  estate  for  the  sum  igf£!?oh«^ 
of  4907/.,  producing  to  the  Commissioners,  in  support  ^g^1  °j(nd°f 
of  such  debt,  the  judgment  papers  stamped  with  the  5[^^om?oSog 
office  seal  of  the  Court  of  Exchequer,  and  indorsed  for  »n  «uch  choice ; 

a  new  choice 

the  several  sums  of  2903/.  10*.  and  2003/.  10*.,  making  was  directed, 
together  the  sum  of  4907/. ;  but  the  Commissioners 
rejected  the  proof,  because  the  petitioner  did  not  produce 
to  them  office  copies  of  the  two  judgments.  That  the 
petitioner  then  agreed  to  abandon  the  judgments,  and 
to  waive  so  much  of  the  debt  as  was  due  for  costs,  or 
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1841.  otherwise,  in  respect  of  the  judgments,  and  to  prove  for 
^T^e  the  sum  of  4552/.  9s.8d.t  to  which  sum  the  debt  due  from 
Sni-tia.  t)je  bankrupt  was  then  reduced  by  the  realization  of 
different  bills  of  exchange,  which  had  arrived  at  ma- 
turity and  had  been  paid  since  the  signing  of  the  judg- 
ments, in  order  that  the  petitioner  might  vote  for  the 
choice  of  assignees ;  but  the  Commissioners  still  refused 
to  admit  the  proof,  on  the  ground  of  the  non-production 
of  office  copies  of  the  judgments,  although  the  proof  was 
not  disputed  or  opposed  by  any  of  the  creditors  then 
present.  That  the  petitioner  then  stated  to  the  Commis- 
sioners that  the  office  copies  of  the  judgments  had  been 
written  for,  and  were  expected  to  be  brought  within  the 
space  of  one  or  two  hours  ;  and  he  therefore  prayed  an 
adjournment  for  that  length  of  time,  and  offered  to  pay 
any  costs  or  expenses  which  might  be  incurred  by  reason 
of  such  adjournment  for  his  accommodation;  but  that 
this  request  was  refused  by  the  Commissioners,  and 
the  business  of  the  choice  proceeded  and  was  not  com* 
pleted  till  past  five  o'clock ;  shortly  after  which  time  the 
office  copies  of  the  judgments  actually  arrived,  and  were 
ready  to  be  produced  before  six  o'clock.  That  the  debts 
proved  by  the  respective  creditors  of  the  bankrupt,  who 
voted  in  the  choice  of  assignees,  did  not  exceed  in 
amount  the  sum  of  1400/. 

The  prayer  was,  that  the  Commissioners  should  hold  a 
meeting,  in  order  that  the  petitioner  might  prove  for 
the  sum  of  4552/.  9«.  8d.,  and  that  the  choice  of  as- 
signees already  made  might  be  set  aside,  and  a  meeting 
held  for  a  new  choice ;  and  that  the  present  assignees 
might  be  directed  to  deliver  to  the  new  assignees  such 
part  of  the  estate  and  effects  of  the  bankrupt,  as  should 
appear  to  be  in  their  hands  remaining  in  specie,  together 
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with  all  books,  papers  and  writing  sin  their  custody  or  1841. 
power,  belonging  or  in  anywise  relating  to  the  bank-  eT^us 
rupt's  estate  and  effects ;  and  that  they  might  be  ordered 
to  come  to  an  account  before  the  Commissioners  for 
what  had  come  to  their  respective  hands. 

In  opposition  to  the  prayer  of  the  petition,  it  was 
sworn  by  the  solicitor  who  issued  the  fiat,  that  the  act 
of  bankruptcy  on  which  it  was  founded  was  committed 
by  the  bankrupt  on  the  16th  of  February  last,  and  was 
a  departure  of  the  bankrupt  from  his  dwelling-house, 
and  absenting  himself,  with  intent  to  delay  his  creditors. 
That  about  half  an  hour  before  one  o'clock  in  the  morn- 
ing of  that  day  the  bankrupt  executed  to  the  petitioner, 
as  the  registered  public  officer  of  the  Northamptonshire 
Banking  Company,  at  the  office  of  the  company's  solicitor 
at  Northampton,  two  warrants  of  attorney  for  confessing 
judgment  against  the  bankrupt  at  the  suit  of  the  peti- 
tioner, as  such  public  officer,  for  the  sums  of  2900/. 
and  2000/.  respectively.    That  on  the  same  day  judg- 
ments were  signed  and  executions  issued  and  levies 
made  under  such  warrants  of  attorney,  and  that  the 
whole  of  the  stock,  crops  and  implements  on  two  farms 
in  the  occupation  of  the  bankrupt,  and  his  household  fur- 
niture and  stock  in  trade  at  his  residence  at  the  White 
Horse  Tavern  in  Towcester,  in  the  county  of  Northamp- 
ton, were  seized  by  the  sheriff  of  Northampton,  and 
certain  other  goods  of  the  bankrupt  at  Birmingham  were 
also  at  a  subsequent  period  seized  by  the  sheriff  of  War- 
wick. That  the  property  so  seized  constituted  the  whole 
tangible  property  of  the  bankrupt.    That  claims  having 
been  made  to  this  property  by  Messrs.  Wohton  and 
Higgins,  and  other  parties,  claiming  under  bills  of  sale 
previously  given  to  them  by  the  bankrupt,  the  sheriff 
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1841.  procured  summonses  under  the  Interpleader  Act  for  the 
attendance  of  all  parties  before  a  judge ;  who  ordered 
SpiLt.li.  tnat  WoUton  and  Higgins  should  within  a  week  bring 
into  Court  the  sum  of  2000&,  and  that  thereupon  the 
stock,  Sec.  on  the  farms  should  be  re-delivered  to  them) 
and  the  sheriff  discharged  as  to  such  stock,  &c. ;  that 
the  sheriff  should  sell  the  residue  of  the  property  seised, 
and  bring  the  proceeds  into  Court,  keeping  a  separate 
account  of  the  sums  produced  by  the  sale  of  the  goods 
in  each  claim;  and  that  the  sheriff  should  deliver  to 
the  execution  creditors  an  inventory  of  the  goods  re- 
delivered to  WoUton  and  Higgins.  That,  in  pursuance 
of  this  order,  the  sum  of  2000/.  had  been  paid  by  WoUton 
into  the  Court  of  Exchequer;  that  the  other  property  had 
been  sold  by  the  sheriff,  and  the  produce  thereof,  amount- 
ing to  nearly  1700/.,  had  also  been  paid  into  the  Court  of 
Exchequer,  pursuant  to  such  order ;  and  that  the  said 
property  seized  by  the  sheriff  of  Warwick  was  still  in 
his  hands.  That  the  deponent,  as  solicitor  to  the  peti- 
tioning creditor,  convened  two  private  meetings  on  the 
23rd  and  24th  of  March  before  the  Commissioners, 
for  the  express  purpose  of  investigating  the  claim  of 
the  banking  company,  and  examining  into  the  validity 
of  the  warrants  of  attorney  and  executions;  and  that 
at  such  meetings  several  witnesses  were  examined, 
with  a  view  of  invalidating  such  executions;  and  the 
petitioner  was  also  duly  summoned  to  attend  and  to 
produce  all  banking  and  other  books  of  account  con- 
taining any  entries  of  or  concerning  any  of  the  bank- 
rupt's dealings  and  transactions,  and  all  papers  and 
other  documents  in  any  manner  relating  to  the  bankrupt, 
especially  all  checks,  bills,  and  other  securities  received 
from  the  bankrupt,  or  on  his  account,  by  the  banking 
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company.  That  the  petitioner  attended  both  such  1841. 
meetings,  but  refused  either  to  produce  any  books  or  Ei  parte 
documents,  as  required  by  the  summons ;  that  the  de- 
ponent put  to  the  petitioner  several  questions  relating 
to  the  warrants  of  attorney,  and  the  claim  of  the  banking 
company,  but  the  petitioner  refused  to  answer  any  such 
questions ;  and  the  Commissioners  thereupon  decided  that 
the  deponent  was  not  entitled  to  press  the  same,  as  the 
petitioner  was  a  privileged  witness.  That  the  solicitor 
to  the  banking  company  was  also  summoned  before  the 
Commissioners  for  examination,  but  that  he  likewise 
declined  to  answer  questions  put  to  him  by  the  deponent. 
That  at  the  meeting  of  the  2nd  April,  neither  the  peti- 
tioner, nor  his  attorney,  produced  any  documents  or 
writings  whatsoever  in  support  of  their  right  to  prove 
the  alleged  debt,  except  two  papers  on  which  the  inci- 
pitur of  the  proceedings  was  entered  for  production  to  the 
master  at  the  time  of  signing  judgment;  nor  did  they 
make  any  re-delivery  of  the  property  taken  in  execution, 
but  merely  offered  in  general  terms  to  give  an  under- 
taking to  do  whatever  might  be  requisite  to  vacate  their 
securities.  That  the  Commissioners  rejected  the  proof, 
upon  the  evidence  before  them ;  and  also  declined  to 
adjourn  the  meeting,  on  the  ground  that  several  cre- 
ditors, who  had  proved  debts  of  large  amount  and  who 
resided  at  a  considerable  distance  from  the  place  of 
meeting,  had  objected  to  such  adjournment  and  stated 
their  inability  to  attend  any  further  adjournment.  That 
the  Commissioners  expressly  stated,  as  a  ground  for 
rejecting  the  proof,  not  only  that  the  petitioner  had 
not  produced  before  them  office  copies  of  the  judg- 
ments, but  also  that  the  banking  company  insisted  on 
the  validity  of  the  executions,  and  had  not  vacated  their 
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1841.  securities,  or  re-delivered  the  property  seized,  and  that 
the  petitioner  had  refused  to  answer  the  questions  put  to 
Spills Bt  Him  by  the  deponent,  or  to  produce  the  banking  books 
and  other  documents.  That  the  deponent  was  present 
during  the  whole  of  the  meeting,  and  he  denied  that  the 
petitioner,  or  his  solicitor  on  his  behalf,  stated  to  the 
Commissioners  or  to  the  deponent,  that  the  banking 
company  had  waived,  or  intended  to  waive,  the  proof 
for  the  costs  on  the  judgments.  That  one  of  the 
assignees  chosen  at  the  meeting  had  proved  a  debt  of 
261/.  3s.  lid.,  and  the  other  a  debt  of  327/.  17*.  4|£, 
neither  of  whom  held  any  securities  on  any  property  of 
the  bankrupt ;  and  the  memorandum  of  such  choice  was 
signed  by  seventeen  creditors  out  of  twenty,  who  had 
proved  debts  to  the  amount  of  10/.  and  upwards,  and 
whose  debts  in  the  aggregate  amounted  to  1844/.  11*. 
7£</.,  out  of  1894/.  14s.  S\d.t  being  the  total  amount  of 
debts  proved  of  10/.  and  upwards.  Lastly,  that  in  con- 
sequence of  the  bankrupt's  estate  having  been  principally 
converted  into  cash,  and  paid  into  Court  under  the  above 
mentioned  interpleader  order,  the  greater  part  of  the 
business  relating  to  the  bankruptcy  must  necessarily  be 
carried  on  in  London,  where  one  of  the  assignees,  and 
the  deponent,  who  acted  as  solicitor  to  the  assignees, 
were  resident,  and  where  it  was  expedient,  for  the  benefit 
of  the  bankrupt's  estate,  that  one  of  the  assignees,  at 
least,  should  be  a  resident,  and  where  the  several  issues 
arising  out  of  the  interpleader  order  would  be  tried. 

The  statements  contained  in  this  affidavit  were  con- 
firmed by  those  of  three  other  deponents,  who  were  pre- 
sent at  the  meeting  of  the  2d  April. 

In  reply  to  these  affidavits,  the  solicitor  to  the  banking 
company  deposed : —That  he  attended  the  adjourned 
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meeting  for  the  choice  of  assignees  as  solicitor  for  the  1841. 
banking  company,  who  had  come  to  the  determination  ^ 
of  giving  up  their  priority  as  execution  creditors,  in  SwUM' 
order  to  come  in  as  creditors  without  insisting  on  their 
judgment  debts,  and  to  prove  for  their  balance  of  the 
genera]  banking  account.    That,  in  consequence  of  such 
determination,  and  in  order  to  save  time  and  trouble  to 
the  solicitor  to  the  Bat,  deponent  prepared  a  deposition 
for  the  balance  which  was  then  ascertained  to  be  due 
from  tlie  bankrupt  to  the  banking  company ;  and,  that  in 
order  to  exhibit  all  securities  which  the  company  might 
hold,  the  deponent  wrote  to  his  London  agents  to  send 
down  the  necessary  judgment  papers  for  proving  the 
debt.    That  his  agents  applied  at  the  proper  office  for 
office  copies  of  the  judgments,  but,  not  being  able  to 
procure  them  in  time  for  the  adjourned  meeting,  they 
forwarded  the  original  judgment  paper  with  the  office 
seals  thereon,  comprising  the  full  entry  of  the  proceed- 
ings from  which  the  rolls  were  carried  in,  and  not  merely 
the  incipitur  of  such  judgments.    That  in  the  deposition 
tendered  for  proof  were  set  forth  the  usual  particulars  of 
the  several  bills  of  exchange  held  by  the  company  as 
collateral  securities,  and  the  same  was  handed  to  the 
Commissioners,  who  appeared  to  read  the  same,  but  did 
not  then  raise  any  objection  either  to  the  amount  ten- 
dered to  be  proved,  or  to  the  form  of  proof.   That  the 
solicitor  to  the  fiat  did  not  raise  any  objection  to  the 
amount  of  debt  claimed,  but  merely  urged  that  Mr. 
Spiller,  the  manager  of  the  banking  company,  had  re- 
fused at  a  former  private  meeting  to  be  examined  as  to 
the  amount.    It  was  alleged,  however,  by  the  deponent, 
that  at  such  private  meeting  Mr.  Spiller  answered  all 
such  questions  as  the  Commissioners  considered  he  was 
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1841.  bound  to  answer,  and  that  at  the  adjourned  meeting  for 
Ex  parte  tne  cn°ice  of  assignees  no  attempt  was  made  by  the 
SwLLtB.  Commissioners,  or  any  other  person,  to  dispute  or  to 
examine  into  the  account  claimed  to  be  proved  on  ac- 
count of  the  banking  company,  nor  was  there  any 
objection  made  to  the  amount  of  such  proof ;  but  that 
the  solicitor  to  the  petitioning  creditor,  knowing  that  the 
proof  of  the  banking  company  would  carry  the  choice  of 
assignees,  with  a  view  to  prevent  such  proof  being  made, 
took  and  relied  solely  upon  the  objection  as  to  the  non- 
production  of  the  copies  of  the  judgments,  in  order 
thereby,  if  such  objection  prevailed,  to  carry  the  choice 
of  assignees  unfairly  and  improperly,  as  against  the 
banking  company,  by  excluding  them  from  their  right  to 
prove  and  vote  in  such  choice.  That  when  the  deponent 
first  tendered  the  proof  of  the  banking  company,  the 
parcel  had  not  arrived  from  his  agents  with  the  judgment 
papers;  but  that  Mr.  Spiller  had  in  his  possession 
all  the  bills,  vouchers,  checks,  securities,  and  the  copy 
of  the  banking  account.  That  one  of  the  Commis- 
sioners then  observed,  "  Oh,  but  you  have  a  judgment 
and  warrant  of  attorney — you  must  give  up  the  warrant 
of  attorney,  in  order  that  it  may  be  exhibited."  That 
deponent  replied,  "  We  do'nt  prove  on  the  judgments ; 
we  prove  upon  the  original  banking  account,  and  wave 
the  judgments."  The  Commissioners  then  inquired, 
"  Have  you  entered  satisfaction  on  the  roll?"  to  which 
deponent  said,  "  No  such  thing  was  ever  heard  of." 
That  deponent  then,  on  behalf  of  the  banking  company, 
offered,  if  the  Commissioners  did  not  consider  that  the 
proof  would  not  be  virtually  an  abandonment  of  their 
judgments  and  executions,  to  sign  any  document  which 
was  necessary  to  abandon  the  judgment  securities ;  but, 
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before  the  Commissioners  had  come  to  any  decision  as  1841. 


Est  parte 


to  admitting  the  proof,  a  parcel  arrived  from  the  depo- 
nent's London  agents  containing  the  original  judgment  Smimb. 
papers,  which  were  then  handed  to  the  Commissioners 
by  the  deponent,  and  were  proposed  to  be  added  to  the 
deposition  and  exhibited,  if  the  Commissioners  thought  it 
necessary  ;  the  deponent  at  the  same  time  stating  to  the 
Commissioners,  that  the  proof  tendered  was  for  less  than 
the  judgment,  and  that  no  costs  were  included  in  the 
proof,  which  was  not  in  respect  of  damages  recovered 
on  a  verdict.   That  the  deponent  stated  to  the  Commis- 
sioners, that  he  could  not  produce  the  warrants  of  at- 
torney, because  they  were  filed  as  of  course  in  the  proper 
office ;  but  that,  knowing  that  office  copies  of  the  judg- 
ments would  arrive  from  his  agents  about  half  past  five 
on  that  same  day,  the  deponent  proposed,  in  case  the 
Commissioners  insisted  on  the  production  of  such  office 
copies,  that  the  meeting  should  be  adjourned  for  an  hour 
or  two,  it  then  being  about  half  past  four  or  a  quarter  to 
five  o'clock,  and  the  deponent  offered  to  pay  any  extra 
expense  which  might  be  incurred  by  a  compliance  with 
this  request;  but  the  Commissioners  rejected  this  offer. 
That  no  proposition  was  made  by  the  Commissioners,  or 
the  solicitor  to  the  fiat,  or  any  other  person,  to  examine 
Mr.  Spiller  as  to  the  debt  so  claimed  to  be  due  to  the 
banking  company,  although  he  was  then  ready  and 
willing  to  be  examined  ;  nor  was  there  any  the  slightest 
objection  made  to  the  account,  or  the  amount  claimed  to 
be  proved.    That  the  choice  of  assignees  was  not  com- 
pleted till  half  past  five  o'clock,  and  that  the  parcel 
arrived  in  Northampton  with  the  office  copies  of  the 
judgments  about  half  past  five.   That,  in  pursuance  of 
the  judge's  order  made  on  the  25th  February  last,  the 
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1841.      sheriff  had  sold  the  effects  of  the  bankrupt  taken  in  exe- 
cution,  and  paid  the  produce  into  Court;  and  that  neither 
Spiller.     the  deponent,  nor  his  said  clients,  nor  any  person  for 
their  use,  had  received  any  money  or  possessed  them- 
selves of  any  effects  of  the  bankrupt  under  such  execution. 

Mr.  James  Russell,  and  Mr.  Wright,  in  support  of 
the  petition.  The  petitioners  in  this  case  claimed  to 
prove  on  the  bills  of  exchange  and  the  balance  of  the 
banking  account,  and  not  on  the  judgments ;  they  were 
not  bound  therefore  to  produce  the  office  copies  of  the 
judgments;  and  the  Commissioners  ought  to  have  ad- 
mitted the  proof,  which  would  have  carried  the  choice 
of  assignees.  When  the  proof  of  a  debt  has  been  im- 
properly rejected  by  the  Commissioners,  which  would 
have  carried  the  choice  of  assignees,  the  Court  has  on 
many  occasions  directed  a  new  choice.  The  authorities, 
though  somewhat  contradictory,  are  in  favour  of  such  a 
proceeding.  The  first  case  to  be  met  with  in  the  books 
on  this  subject  is  Ex  parte  Gregnier  (a),  in  which  Lord 
Hardwicke  said,  that  he  could  not  lay  it  down  as  a  rule, 
that,  because  some  of  the  creditors  are  abroad  and  be- 
yond sea,  they  must  at  all  events  have  an  opportunity  of 
voting  in  the  choice  of  assignees,  and  that  a  new  choice 
must  for  this  cause  alone  be  directed.  But  that  is  a 
very  different  case  from  this,  where  a  creditor  has  been 
improperly  prevented  from  proving  his  debt  to  vote  in 
the  choice  of  assignees.  Ex  parte  Butterfill  (b)  may 
perhaps  be  cited  on  the  other  side,  where  Lord  Eldon 
said,  that  the  appointment  of  assignees  would  not  be 
disturbed,  when  chosen  by  those  who  can  make  imme- 
diate proof;  although  those,  who  may  not  have  been 
(a)  1  Atk.  91.  (6)  1  Rose,  192. 
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prepared  so  to  do,  would  have  turned  the  scale.  The 
facts  of  that  case,  however,  are  very  distinguishable  from 
those  of  the  present.    There,  the  bankrupt  swore  that 
he  owed  the  creditor  nothing,  and  the  creditor  positively 
refused  to  be  examined  as  to  the  amount  of  his  debt. 
Here  the  amount  of  the  debt  was  not  disputed,  and  the 
creditor  was  willing  to  be  examined.    Ex  parte  2>w- 
rent  (a),  and  Ex  parte  Thompson  (o),  may  also  be  relied 
on  by  the  respondents ;  but  none  of  the  facts  of  those 
cases  are  given  in  the  report,  nor  does  it  appear  on  what 
grounds  the  Commissioners  rejected  the  proof.   In  each 
of  those  cases,  however,  it  was  admitted  by  the  Vice- 
Chancellor,  that  if  the  proof  was  fraudulently  or  impro- 
perly procured  to  be  rejected,  with  a  view  to  influence 
the  choice  of  assignees,  in  such  case  there  would  be  a 
ground  for  directing  a  new  choice.   And  in  the  subse- 
quent case  of  Ex  parte  De  Chapeaurouge  (c),  which 
was  first  decided  by  the  Vice-Chancellor,  and  afterwards 
confirmed  by  the  Lord  Chancellor  on  appeal,  it  was 
held,  that  where,  at  the  election  of  assignees,  the  major 
part  in  value  of  the  creditors  had  been,  accidentally  and 
without  default  on  their  parts,  excluded  from  voting,  a 
new  choice  of  assignees  ought  to  be  directed.    Ex  parte 
Milner  (d),  which  occurred  in  this  Court,  may  likewise 
be  cited  against  the  prayer  of  this  petition ;  but  in  that 
case,  Sir  John  Cross,  who  differed  from  the  rest  of  the 
Court,  said,  "  if  the  proof  (of  the  creditor  seeking  to  set 
aside  the  choice  of  assignees)  were  rejected  on  a  reason- 
able objection,  I  admit  then  it  would  not  perhaps  be  fair 
to  open  the  choice.    But  the  objection  taken  on  the 
present  occasion  was  not  only  erroneous,  but  was  cap- 

(a)  Buck,  201.  (6)  Ibid,  note  (a). 

(«)  Mont.  6c  M.  174.  (rf)  3  Deac.  &  C.  235. 
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1841.      tious  in  the  extreme ;  it  was  upon  a  mere  matter  of  form, 
ETpwie     namely,  because  the  affidavit  in  proof  of  the  debt  was 
Spiller.     sworn  before  the  solicitor  to  the  commission,  the  very 
person  who  would  be  most  interested  in  seeing  that  the 
proof  was  right.   The  Commissioners,  though  they  saw 
the  great  injustice  that  would  be  done  by  precluding 
parties  from  their  right  of  voting,  and  although  they 
might  have  adjourned  the  choice  till  the  next  meeting, 
so  as  to  have  enabled  the  petitioner  to  set  right  that 
which  they  only  regarded  as  an  error  in  form,  refuse 
nevertheless  to  adjourn  the  meeting,  and  suffer  the 
election  to  proceed ;  although  little,  if  any,  injury  to  the 
estate  could  have  happened  by  this  short  delay.  How- 
ever  desirable  it  may  be  to  follow  precedents,  I  think 
we  ought  not  to  do  so,  when  it  would  work  a  manifest 
injustice.   That  it  was  in  our  discretion  to  direct  a  new 
choice  on  this  occasion,  is  admitted  pq  all  hands ;  and, 
beipg  thus  called  on  to  do  an  act  of  justice  to  this  peti- 
tioner, my  impression  is,  that  if  we  refuse  the  prayer  of 
this  petition,  we  shall  be  really  doing  him  a  great  injus- 
tice." This  reasoning  applies  very  strongly  to  the  present 
case.    The  decision  in.  Ex  parte  Edwards  (a),  however, 
appears  to  be  a  complete  authority  in  support  of  this 
petition.   It  was  there  held,  that  where  the  Commis- 
sioners had  improperly  rejected  the  petitioner's  prpof  to 
a  very  large  amount,  whereby  two  creditors  for  com- 
paratively trifling  sums  were  enabled  to  choose  the  assig- 
nees, a  new  choice  ought  to  be  directed,  tfie  petftjoner 
indemnifying  the  estate  against  all  the  costs.   And  tfie 
same  doctrine  was  held  by  the  Lord  Chancellor,  jn  Ex 
parte  ifawhins  (b),  namely,  that  where,  through  tjje 
error  of  the  Commissioners,  the  great  body  of  the  cre- 
(o)  Buck,  411.  (6)  Buck,  620. 
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ditors  were  prevented  from  proving  their  debts,  and 
voting  in  the  choice  of  assignees,  there  should  be  a 
new  choice.  In  Ex  parte  Danby  (a),  also,  where  the 
assignees  had  been  elected  by  the  vote  of  the  petitioning 
creditor  before  be  had  proved,  it  was  held  that  the  choice 
might  be  vacated,  even  though  the  petition  was  pre- 
sented six  months  after  the  election.  On  these  grounds, 
therefore,  and  more  especially  for  the  reasons  expressed 
by  Sir  J ohn  Cross  in  Ex  parte  Milner,  which  apply  so 
peculiarly  to  the  facts  of  the  present  case,  we  submit 
that  there  ought  to  be  a  new  choice  of  assignees ;  as 
there  has  been  no  default  of  the  petitioners,  and  they 
have  been  improperly  shut  out  from  voting  in  the  choice. 

Mr  Swanston,  and  Mr.  Prior,  for  the  assignees.  The 
case  of  Ex  parte  J)anby  (a)  does  not  apply  to  this  ;  for 
there  the  Commissioners  admitted  the  vote  of  a  party,  who 
had  not  proved  his  debt  under  the  commission ;  and  the 
Vice-Chancellor  said,  that  it  was  not  a  choice,  in  the  mode 
prescribed  by  the  statute.  The  choice  therefore  in  that 
case  was  contrary  to  law.  All  the  cases  lay  down  this 
principle,  that  where  there  has  been  a  substantial  bond 
jtfe  choice,  it  pught  not  to  be  disturbed ;  and  that  the 
mere  rejection  of  the  proof  of  a  creditor  is  not,  of  itself,  a 
sufficient  cause  for  directing  a  new  choice,  even  though 
such  rejection  proceeds  from  an  error  in  judgment  of  the 
Commissioners.  It  is  only  where  creditors  are  kept  back 
by  fraud  from  voting  in  the  choice  of  assignees,  that  the 
Court  will  attend  to  an  application  for  a  new  choice.  In 
Ex  parte  Surtees(b),  Lord  Erskine  says:  "It  is  pro- 
perly admitted  in  this  case,  that  the  circumstance  that 
some  creditors,  whose  votes  would  have  turned  the  scale, 

(a)  Mont.  67.  (6)  12  Ves.  1Q. 
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were  absent  by  accident,  is  not  sufficient.  But  if  cre- 
ditors were  kept  back  by  fraud,  assignees  chosen  under 
such  circumstances  should  be  set  aside,  and  a  new  choice 
should  be  made.  This,  however,  is  not  a  case,  in  which 
it  is  possible  to  take  that  into  consideration;  for  these 
petitioners  unquestionably  could  not  be  in  a  condition  to 
prove,  being  prevented,  not  by  fraud,  but  by  the  nature 
of  their  debts,  coupled  with  the  securities  they  held." 
The  case  of  Ex  parte  Durent(a)  is  an  express  authority, 
that  assignees  are  not  to  be  removed,  because  Commis- 
sioners improperly  reject  a  proof ;  unless  it  appear  that 
the  proof  was  fraudulently  procured  to  be  rejected,  with 
a  view  to  influence  the  choice  of  assignees.  In  Ex  parte 
Edwards  (b),  which  has  been  relied  on  by  the  other  side, 
the  Vice-Chancellor  said  that  the  facts  of  that  case  were 
very  special ;  there  were  only  three  creditors,  the  peti- 
tioner for  <£10,000,  and  two  others,  both  of  whose  debts 
only  amounted  to  £172;  and  the  petitioner,  through  the 
error  of  the  Commissioners,  who  mistakingly  rejected  a 
power  of  attorney,  was  prevented  from  voting.  In  that 
case,  therefore,  two  creditors  for  comparatively  trifling 
sums  were  enabled  to  choose  the  assignees,  while  a  cre- 
ditor for  £ 10,000  was  improperly  excluded  from  voting 
in  the  choice.  Here  the  great  body  of  the  creditors  are 
not  excluded,  but  seventeen  creditors  out  of  twenty,  whose 
debts  amounted  to  £1844  out  of  £1894-,  were  the  per- 
sons who  chose  the  assignees.  It  was  therefore  a  bond 
fide  substantial  choice.  In  Ex  parte  Milner{c),  Sir 
George  Rose  said :  "  There  is  no  case  in  which  assignees 
already  chosen  have  been  removed,  merely  on  the  ground 
that  the  proofs  of  creditors  have  been  rejected,  because 

(o)  Buck,  201.  (6)  Buck,  411. 

(e)  3Detc.&C.  241. 
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Ex  parte 
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they  were  tendered  in  an  informal  shape,  and  that  the  1841. 
assignees  have  in  consequence  been  chosen  by  those  ere-  ^Pp7^e 
ditors  who  were  properly  prepared  to  prove  their  debts.  Spillm. 
The  practice  has  been  hitherto  established  against  open- 
ing the  choice,  for  this  cause  alone.  If  the  petitioner  had 
even  tendered  evidence  of  the  consideration  for  the  debt 
to  the  Commissioners,  and  they  had  rejected  the  proof, 
and  had  proceeded  in  the  choice  of  assignees,  the  practice 
for  twenty  years  has  established  that  the  Court  would 
not  on  that  ground  alone  have  opened  the  proof.  If 
then  such  would  have  been  the  practice,  where  the  right 
of  the  creditor  to  prove  his  debt  was  positively  rejected, 
— a  fortiori,  if  the  rejection  of  the  evidence  of  the  debt  is 
the  only  cause  for  complaint,  there  is  still  less  reason  for 
opening  the  choice."  In  the  present  case,  the  petitioner 
refused  to  answer  any  questions  relating  to  the  warrants 
of  attorney,  and  the  claim  of  the  banking  company.  He 
refused  also  the  production  of  the  banking  books,  not  of 
the  deeds,  but  of  the  accounts  between  himself  and  the 
bankrupt.  Can  the  petitioner  then  complain  of  the  con- 
duct of  the  Commissioners  in  insisting  on  the  production 
of  the  office  copies  of  the  judgments  ?  In  Cooke's  Bank- 
rupt Laws(a),  it  is  said :  "  If  the  creditor  has  a  judgment, 
it  should  seem  that  he  ought  to  produce  an  office  copy  of 
the  judgment  to  be  exhibited ;  for,  upon  a  petition  to  have 
the  proof  of  a  debt  admitted,  which  the  Commissioners 
had  rejected  because  the  creditor  had  not  an  office  copy 
of  the  judgment  to  exhibit,  the  petition  was  dismissed 
with  costs  (b).  The  rejection  therefore  of  the  petitioner's 
proof  in  this  case  was  fully  justified,  from  his  not  being 
prepared  with  sufficient  evidence  to  establish  it.  But  the 

(a)  1  C.  B.  L.  129.  (*)  Ex  part*  Cencannm,  ib. 
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1841.  decisiqn  in  Ex  party  Frith  (a)  shews,  that  the  bankrupt 
v^v^     here  ought  to  have  been  discharged  from  the  judgment, 

Ex  parte 

Spuleb.     and  all  benefit  from  it  relinquished,  before  the  proof 
could  have  been  admitted  on  the  proceedings. 

Mr.  J.  Russell  was  not  called  on  to  reply. 

Sir  John  Cross.— There  is  only  one  rule  I  know  of 
for  the  Court  dealing  with  a  question  of  this  nature,  and 
that  is  to  be  found  in  the  act  of  parliament;  which  gives  a 
discretionary  power  to  the  Lord  Chancellor,  upon  peti- 
tion, to  order  any  assignment  made  to  the  assignees  of  a 
bankrupt  to  be  vacated.  It  is  no  doubt  very  convenient 
on  many  occasions,  to  lay  down  certain  rules  for  the  go- 
vernment of  the  Court ;  but  it  not  unfrequently  happens, 
that  rules  laid  down  to  fetter  the  discretion  of  the  Court 
defeat  the  justice  of  the  case.  In  the  present  case,  it 
appears  that  the  banking  company  had  an  undisputed 
debt  of  £4500  and  upwards  owing  to  them  from  the 
bankrupt  on  the  balance  of  his  banking  account,  to 
secure  which  they  obtained  two  judgments  on  two  war- 
rants of  attorney  given  by  the  bankrupt.  The  petitioner, 
as  thq  public  officer  of  the  company,  was  required,  it 
seems,  to  produce  the  banking  books  of  the  company 
before  the  Commissioners  ;  but  it  is  not  very  likely  that 
it  was  in  his  power  to  produce  them.  At  the  adjourned 
meeting,  on  the  2nd  April,  the  petitioner  attended  be- 
fore the  Commissioners  to  prove  the  debt  due  from  the 
bankrupt  to  the  banking  company ;  when  the  solicitor, 
who  had  the  custody  of  the  proceedings,  objected  to  the 
proof  being  admitted,  unless  the  office  copies  of  the 
judgments  were  produced.  The  petitioner  then  said,  that 

(a)  1  G.  Ac  J.  165. 
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he  would  abandon  the  judgments,  and  prove  merely  for  1841. 
the  balance  of  the  original  banking  account.  To  this  E^pane 
proposition  the  solicitor  also  objected,  still  insisting  Filler. 
that  the  office  copies  of  the  judgments  must  be  pro- 
duced. Why  did  he  persevere  in  this  objection  ?  The 
amount  of  the  debt  was  npj  disputed ;  there  was  no  sug- 
gestion of  any  fraud  or  error  in  the  statement  of  the  ba- 
lance ;  and  yet  he  still  opposes  the  right  of  the  banking 
company  to  prove,  or  for  the  choice  of  assignees  to  be 
adjourned,  because  the  petitioner  did  not  produce  office 
copies  of  those  judgments  which  he  offered  to  abandon, 
and  which  he  was  therefore  not  bound  to  produce.  It  is 
clear  to  my  mind,  that  the  sole  object  of  the  solicitor  in 
resisting  this  proof  was,  that  he  might  be  retained  as 
solicitor  to  the  fiat,  knowing  that  the  banking  company, 
whose  debt  would  carry  the  choice  of  assignees,  employed 
another  solicitor.  The  Commissioners  suffered  the  ob- 
jection of  the  solicitor  to  prevail,  and  refused  to  admit 
the  proof;  they  refused  also  to  wait  a  reasonable  time  for 
the  production  of  the  office  copies  of  the  judgments,  which 
were  expected  to  arrive  from  London,  and  which  in  fact 
did  arrive  within  an  hour  after  the  assignees  were  chosen. 
It  is  quite  plain,  that  the  whole  opposition  of  the  solicitor 
was  not  a  bond  fide  objection  to  the  debt,  but  a  mere 
stratagem  to  hurry  on  the  choice  of  assignees,  and  to  ex- 
clude the  petitioner  from  voting  in  such  choice.  All  that 
is  necessary  for  me  to  say  on  this  petition  is,  that  the  as- 
signees have  not  been  fairly  chosen,  and  there  must  con- 
sequently be  a  new  choice.  A  proceeding  of  this  kind 
is  not  attended  with  the  same  inconvenience,  as  it  was 
before  the  alteration  of  the  law  of  bankruptcy ;  for  now 
there  is  no  necessity  for  a  new  assignment  after  a  fresh 
choice  of  assignees,  the  memorandum  itself  of  their  ap- 
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1 841 .      pointment  having  the  effect  of  absolutely  vesting  in  them 
the  estate  of  the  bankrupt,  without  any  fresh  deed  of 

Kx  parte  r  * 

Srii  tER.     assignment  being  executed  for  that  purpose  (a). 

(a)  Seel  &2  W.  4.c.  56.1.25. 


WeHmin$t*r, 
April  30. 

On  a  petition  by 
the  bankrupt  for 
tbe  removal  of 
one  of  two  assig- 
nees, where  it 
appeared  that  he 
was  a  mere  in- 
strument in  the 
hands  of  tbe 
other  assignee, 
and  that  the 
petition  was  got 
up  between 
them  in  collu- 
sion, and  out  of 
a  spirit  of  hostile 
opposition  to  the 
assignee  against 
whom  it  was 
presented,  tho 
petition  was 

StmbU,  that  a 
bankrupt  may 
petition  for  the 
removal  of  an 
assignee,  al- 
though  his 
estate  may  not 
be  expected  to 
produce  a  sur- 
plus. 


Ex  parte  Joseph  Oakes. — In  the  matter  of 
Joseph  Oakes. 

THIS  was  a  petition  of  the  bankrupt  to  remove  one  of 
the  assignees,  on  the  ground  of  improper  conduct  imputed 
to  him  in  the  administration  of  the  estate.  The  pro- 
ceedings under  the  fiat  had  been  impounded,  under  an 
Order  of  the  Court  made  on  the  hearing  of  two  former 
petitions  (6)  in  the  same  bankruptcy ;  one  of  which  was 
presented  by  the  assignee,  whose  removal  was  now  sought 
for,  praying  for  an  Order  on  the  solicitor  to  deliver  up 
the  proceedings ;  and  the  other  petition  was  from  the  other 
assignee,  R,  Beech,  praying  for  the  removal  of  the  same 
assignee  against  whom  the  present  petition  was  now 
presented  by  the  bankrupt.  On  the  first  of  these  peti- 
tions the  Order  was  made  for  impounding  the  pro- 
ceedings, and  the  other  was  dismissed  with  costs.  The 
facts  of  the  case  appear  in  the  former  report.  The  only 
question  of  importance  arising  out  of  the  present  pro- 
ceeding was,  whether  a  bankrupt,  whose  estate  was  not 
expected  to  produce  a  surplus,  could  petition  for  the 
removal  of  an  assignee. 


Mr.  Swanston,  in  support  of  the  petition.  In 
quence  of  the  proceedings  under  the  fiat  being  still 
impounded,  the  estate  cannot  be  properly  administered, 

(a)  See  Ex  paru  Randall,  and  Ex  pane  Batch,  ant;  *ol.  i.,  562. 


Digitized  by  Google 


CASES  IN  BANKRUPTCY.  61 

and  the  bankrupt  and  his  family  are  in  want*  Although 
the  bankrupt's  estate  is  not  likely  to  produce  a  surplus,  eT^i! 
he  has  nevertheless  a  material  interest  in  the  due  admi-  *09tyH 
nistration  of  it  by  the  assignees,  and  that  it  should  pro- 
duce the  most  that  can  be  made  of  it;  as  the  amount  of 
his  allowance  will  depend  upon  the  amount  divided 
among  his  creditors,  and  the  obtaining  his  certificate  will 
probably  depend  also  on  die  same  contingency.  With 
respect  to  the  right  of  a  bankrupt  to  interfere  in  the 
choice  of  assignees,  Lord  Eldon,  in  Ex  parte  Shaw  (a), 
says,  in  allusion  to  such  interference,  "  is  it  quite  clear, 
that  it  is  a  wholesome  principle,  which  intends  that  the 
person  who  has  the  most  accurate  knowledge  of  the  state 
of  his  affairs,  how  he  became  a  bankrupt,  by  what  means 
his  fortune  may  be  retrievable,  and  by  what  method  his 
estate  may  be  best  collected  for  the  benefit  of  his  creditors, 
(even  without  yielding  him  any  surplus,  or  doing  so)  must 
shut  his  mouth;  or  that  he  is  to  say,  I  cannot  advise  any 
of  you  to  chose  the  person  who  I  think  would  be  the  best 
assignee?  and  yet  the  person  he  would  recommend 
might  be  the  only  proper  person  to  administer  his  affairs." 
These  observations  are  very  strong  in  favour  of  the  in- 
terest of  the  bankrupt,  as  well  in  the  appointment,  as  in 
the  continuance  of  particular  persons  as  his  assignees. 
And  the  right  of  the  bankrupt  to  petition  for  the  removal 
of  an  assignee  appears  from  the  result  of  an  inquiry,  that 
took  place  during  the  progress  of  the  discussion  of  Ex 
parte  Shaw;  for  it  is  stated  (b),  that  upon  the  search 
made  in  the  bankrupt  office  for  instances  of  the  inter- 
ference of  bankrupts  in  the  administration  of  the  com- 
mission, no  less  than  four  cases  were  found,  in  which  the 
bankrupt  had  petitioned  either  for  the  removal  of  assig- 
(«)  1  G.  fit  J.  164.  (b)  1  O.  fit  J.  168,  note  («). 
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1841.      nees,  or  complaining  of  their  conduct  in  the  mal-admi- 
nistration  of  his  estate,  and  in  all  of  which  petitions 
Josehi  Oaies.  Orders  had  been  made  in  favour  of  the  bankrupt  (a). 

Mr.  Price  appeared  for  Beech,  the  other  assignee, 
also  in  support  of  the  petition. 

Mr.  Kenyon  Parker  for  Randall,  the  respondent 
assignee,  stated  that  many  of  the  allegations  contained 
in  this  petition  were  founded  in  falsehood,  and  that  the 
petition  was  not  sanctioned  by  any  of  the  creditors. 
He  contended,  also,  that  a  bankrupt,  whose  estate  would 
not  produce  a  surplus,  had  not  a  sufficient  interest  to 
support  a  petition  for  the  removal  of  an  assignee. 

Mr.  Swanston,  in  reply.  Whether  the  bankrupt's 
estate  is  likely  to  produce  a  surplus,  or  not,  he  has  a 
right  to  apply  to  the  Court,  that  his  estate  may  be  duly 
administered.  The  cases  already  referred  to,  in  the 
note  (b)  to  Ex  parte  Shaw,  show  clearly  that  he  has  such 
right.  In  Ex  parte  Hedges  (b),  the  first  of  the  cases 
mentioned  in  the  note,  the  bankrupt  and  other  persons 
petitioned,  stating  that  the  petitioners  had  made  inquiries 
into  the  character  and  circumstances  of  the  assignee,  and 
found  him  unfit  for  the  trust,  and  praying  that  he  might 
be  discharged,  or  that  one  Richardson  might  be  joined 
with  him  as  assignee ;  and  the  Order  was,  that  the  Com- 
missioners should  proceed  to  a  new  choice.  Another  of 
these  cases,  Ex  parte  Langford  (c),  was  also  the  petition 
of  the  bankrupt,  which  stated  that  his  assignees  had 

(a)  See  also  Ex  parte  Jachon,  G.  Cooper,  286,  ciU  io  £r  part*  Shav,  1 
G.  &c  J.  144,  note  (a). 
(6)  1  G.  Ac  J.  158.  (c)  1  G.  6c  J.  168,  note. 
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possessed  themselves  of  his  goods  to  a  considerable  1841. 
amount,  and  had  kept  the  same  eight  or  nine  months  ETpartc 
packed   up  after  the  same  were  appraised,  before  JoSEi'a 
disposing  thereof,  whereby  they  suffered  great  damage, 
and  that  the  same  were  sold  at  prices  much  below  their 
value;  that  the  assignees  had  possessed  themselves  of 
the  petitioner's  real  estate,  but  had  not  sold  the  same, 
though  they  had  been  offered  the  full  value  thereof;  and 
that  by  such  dilatory  proceedings  of  the  assignees,  the 
petitioner's  allowance  would  be  greatly  diminished ;  and 
prayed  that  the  assignees  might  be  ordered  to  account 
before  the  Commissioners,  and  that  the  petitioner's  estates 
might  be  forthwith  sold,  and  that  the  assignees  might  be 
directed  to  balance  accounts  with  the  petitioner,  and  that 
the  produce  of  the  petitioner's  real  and  personal  estate 
might  be  forthwith  distributed; — and  the  Order  was 
made  as  prayed.   So  in  Ex  parte  Jackson(a)  the  bank- 
rupt himself  presented  a  petition,  praying  the  removal  of 
the  assignees,  and  a  new  choice;  on  which  it  was  ordered 
that  the  Commissioners  should  call  a  meeting  of  the 
creditors  by  advertisement  in  the  usual  manner,  in  order 
that  the  creditors  who  should  be  present  might,  if  they 
thought  fit,  determine  to  proceed  to  a  choice  of  new 
assignees  in  the  place  of  the  then  assignees,  and  if  at 
such  meeting  the  creditors  should  so  determine,  it  was 
ordered  that  that  they  shouH  proceed  to  such  new  choice 
accordingly.    These  authorities  are  quite  sufficient  to 
establish  the  right  of  the  bankrupt  to  present  this  peti- 
tion. 

Sir  John  Cross.— It  appears  to  me,  that  this  applica- 
tion is  got  up  by  the  other  assignee,  Beech,  in  collusion 
(a)  G.  Cooper  286 ;  1  G.  it  J.  144,  note  (a). 
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1811.      with  the  bankrupt,  for  the  purpose  of  harassing  the 
Ex  parte     assignee  against  whom  the  petition  is  presented ;  and  that 
Jomj-h  Oaim.  the  bankrupt  was  maje  a  party  t0  tne  petition,  as  he 

would  not  be  liable  to  costs.  One  of  these  assignees  is 
adverse  to  the  bankrupt,  and  favourable  to  the  creditors ; 
the  other  is  favourable  to  the  bankrupt,  without  much 
apparent  feeling  for  the  interests  of  the  creditors.  The 
only  thing,  that,  as  it  strikes  me,  would  be  beneficial  to 
the  creditors  in  this  state  of  circumstances,  is,  that  there 
should  be  a  new  assignee  appointed  in  the  room  of  Beech, 
the  petitioner.  Since  the  Court  impounded  the  proceed- 
ings on  the  hearing  of  the  former  petition,  it  appears  that 
Randall  went  to  Beech  to  ask  him  to  agree  to  appoint 
some  other  solicitor ;  but  that  Beech  refused  to  do  so, 
notwithstanding  the  opinion  which  the  Court  expressed 
on  the  former  occasion  as  to  the  conduct  of  this  very 
solicitor,  and  which  induced  the  Court  to  order  him  to 
deliver  up  the  proceedings.  Under  all  the  circumstances 
of  the  case,  without  saying  that  the  bankrupt  cannot  in 
any  case  present  a  petition  for  the  removal  of  an  assignee, 
I  think  that  this  petition  must  be  dismissed,  and  that 
Beech  is  not  entitled  to  any  exception  from  the  usual 
consequences  of  such  dismissal,  namely,  the  payment  of 
costs. 

Petition  dismissed. 


Ex  parte  Peter  Harris  Abbott. — In  the  matter  of 

Wettmimttr,  P.  H.  ABBOTT. 

Practice, ©nap.  MR.  Anderdon  applied  on  the  part  of  the  bankrupt, 

plication  to  Mt  ,     _        .  .  .    .     n  .  .  .  . 

down  twot*ti-  who  had  petitioned  to  annul  the  fiat,  to  have  the  petition 

tions  of  different 

parties  to  come  on  together. 

Bankrupt  not  entitled  to  a  copy  of  the  deposition  on  which  the  adjudication  proceeded,  on 
his  petition  to  annul. 
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set  down  for  an  early  day, — to  have  another  petition  pre-  1841. 
sented  for  the  same  purpose  by  another  party  (which  had 
been  answered  for  a  different  day)  set  down  for  hearing  Abbott. 
on  the  same  day,  so  that  the  two  petitions  might  come 
on  together, — and  that  the  bankrupt  petitioner  might  be 
furnished  with  a  copy  of  the  deposition  on  which  the  ad- 
judication proceeded. 

Sir  John  Cross. — You  may  have  your  own  petition 
set  down  for  an  early  day ;  but  the  Court  cannot  make 
any  Order  as  to  the  other,  on  your  ex  parte  application ; 
neither  can  it  order  you  a  copy  of  the  deposition.  The 
deposition  will  be  no  evidence  against  the  bankrupt,  un- 
less it  is  verified  by  affidavit ;  nor  can  it  be  read  at  the 
hearing,  unless  you  have  notice  previously  of  the  inten- 
tion to  read  it,  and  are  furnished  with  a  copy. 


Ex  parte  Robson. — In  the  matter  of  Amner.   wmmhuur 

THIS  was  the  petition  of  a  creditor  to  expunge  a  proof,  Where  a  ere- 

ditor  l>ccomcs 

which  had  been  made  by  the  assignee  of  one  Brookes,  a  bankrupt,  he 
bankrupt.    The  objection  to  the  proof  was,  that  it  was  "iTasjrgnee  in 
admitted  on  the  mere  affidavit  of  the  assignee,  without  ^of^edcSt. 


any  affidavit  having  been  made  by  Brookes,  as  to  the  J^J^^* 
amount  and  nature  of  the  debt.  ?™> is  001  *uf' 

Mr.  Keene,  and  Mr.  Anderdon,  in  support  of  the  pe- 
tition, contended  that  Brookes  ought  to  have  joined  in  the 
affidavit. 

Mr.  Swans  ton,  and  Mr,  Bacon,  contra, 

VOL.  II.  F 
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1841. 


Ex  parte 

11  o  WON. 


Mr.  K,  Parher,  for  the  assignees  of  Amner,  submitted 
to  any  Order. 

■ 

Sir  John  Cross. — The  proof  should  not  have  been 
admitted,  without  Brookes  joining  in  the  affidavit. 

Ordered  as  prayed. 


Westmintter, 

May  6  $  31.  Ex  parte  Eyre. — In  the  matter  of  Anthony  George 
i!tS!u,  Wright  Biddulph  and  others. 

July  20  $  27. 

A  customer  who  THIS  was  a  petition  praying  for  the  sale  of  certain 

0^       tit  ll  1  s 

bankers  for  safe  shares  and  other  securities,  with  liberty  for  the  peti- 
to*t£?Ly  c?'  tioner  to  bid,  and  to  prove  for  so  much  of  his  debt  as 
bankers laveac-  should  not  be  satisfied  by  the  proceeds  of  the  sale.  The 
pTrtneH^he*  statements  of  the  petition  were  in  substance  as  follows. 
waykb?odscon."  The  Petitioner»  wno  kePt  an  account  with  the  bankrupts 
uined  in  the     as  his  bankers,  deposited  at  the  Bank,  for  safe  custody, 

box.onthesecu-  1  * 

rity  of  certain    a  box  marked  with  his  initials  and  containing  securities 

certificates, 

which  are  there-  of  various  descriptions.   The  key  of  this  box  was  placed, 

upon  deposited 

in  the  box,  to-   with  other  keys  belonging  to  numerous  other  customers 

gether  with  a 

memorandum  stating  the  circumstances  of  the  loan,  but  not  fixing  any  time  for  the  replacement 
of  the  bonds.  Afterwards  the  partner,  without  the  customer's  knowledge,  removes  the  certifi- 
cates, and  substitutes  for  them  other  securities.   The  fiim  becomes  bankrupt :  Held — 

1.  That  the  joint  estate  was  not  liable,  in  respect  of  the  abstraction  of  the  certificates. 

2.  That,  although  no  lime  was  fixed  for  the  replacement  of  the  bonds,  the  abstraction  of  the 
certificates  rescinded  the  loan,  and  gave  the  customer  a  right  of  proof  againt  the  separate  estate 
of  the  partner  ;  the  authority  of  Uiterson  v.  Vernon  not  applying  to  such  a  case. 

3.  That  the  sum  proveable  was  not  the  value  of  the  certificate,  but  the  value  of  the  bonds  at 
the  time  of  the  abstraction  of  the  certificates. 

4.  That  the  customer  was  entitled  to  an  Order  for  a  sale  of  the  securities  substituted  without 
his  knowledge,  with  leave  to  prove  for  the  difference  between  the  proceeds  and  the  value  of 
the  bonds. 

The  same  customer  lends  other  railway  bonds  to  the  firm,  on  having  deposited  in  his  box  as 
a  security  railway  bonds  of  a  different  description,  together  with  a  memorandum  engaging  the 
firm  to  replace  the  original  bonds  at  or  within  the  expiration  of  three  months,  if  required  so  to 
do.  On  a  petition  stating  this  transaction,  and  that  the  substituted  bonds  had  been  withdrawn 
and  others  substituted  for  them,  but  not  stating  that  any  request  for  replacement  of  the  original 
bonds  had  been  made,  nor  containing  any  statement  as  to  the  customer's  knowledge  of  the  but 
substitution,  except  one  to  the  effect  that  the  substitution  was  made  at  the  request  of  the  firm ; 
Held,  that  the  customer  had  do  proveable  debt  ia  respect  of  this  loan. 
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of  the  bank,  in  a  cupboard  to  which  both  the  customers  1841. 
and  the  partners  in  the  bank  had  access.    In  1835,  this 

r  '  Ex  parte 

box  contained  (among  other  securities)  certain  bonds  Eyre. 
issued  by  a  railway  company  in  Cuba,  for  sums  amo  mt- 
ing  in  the  whole  to  ,£53,200,  bearing  interest  at  (  per 
cent.  For  these  bonds,  which  were  payable  to  the 
bearer  and  transferable  by  delivery,  the  petitioner  had 
paid  to  the  bankrupts,  through  whose  agency  the  loan 
was  negotiated  in  England,  <£4<8,412,  being  at  the  rate 
of  £91  per  cent.  The  bonds  remained  in  the  box  until 
the  month  of  September  1838,  when  John  Wright,  one 
of  the  partners  in  the  banking  house,  asked  the  petitioner 
for  the  loan  of  part  of  them,  amounting  to  25,000/.,  offer- 
ing to  deposit  as  a  security  upwards  of  400  certificates  of 
shares  in  the  London  and  Southampton  Railway  Com- 
pany. The  petitioner  having  acceded  to  this  request, 
the  following  letter  was  addressed  to  him  by  John 
Wright. 

"  London,  Sept.  19th  1838. 

"  To  Vincent  Eyre,  Esq. 

u  I  hereby,  in  consideration  of  your  lending  me  twenty- 
five  thousand  Cuba  bonds,  deposit  with  you  four  hundred 
certificates  in  the  Southampton  Railway,  and  which  four 
hundred  shares  I  hereby  in  every  way  agree  to  assign  to 
you,  till  the  said  Cuba  bonds  are  redeemed  by  me ;  and 
should  I  fail  in  my  obligation,  you  are  at  liberty  to  dis- 
pose of  the  same  for  your  own  reimbursement  within  four 
months.  John  Wright." 

Accordingly,  upon  the  19th  September  1838,  25,000/. 
in  Cuba  bonds  were  taken  out  of  the  box,  and  398 
London  and  Southampton  Railway  certificates  were,  to- 
gether with  the  above  letter,  deposited  in  their  stead. 
On  the  following  day,  the  following  memorandum  was 

f2 
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1841.      drawn  up  by  Mr.  Joseph  Beadle,  the  confidential  clerk 
of  the  banking  house,  and  placed  in  the  box. 

Ex  parte 

Eym.  "  For  the  loan  by  Mr.  Vincent  Eyre  to  Mr.  John 
Wright  of  twenty-five  thousand  Cuba  bonds,  Mr.  Wright 
has  deposited  in  Mr.  Egress  box  one  hundred  and 
twenty-five  old,  and  two  hundred  and  seventy-three  new 
shares  in  the  London  and  Southampton  Railway  Com- 
pany, as  security,  to  which  Mr.  Wright  will  add  some 
other  shares  when  received  from  Mr.  Easthope. 
Sept.  20th  1838.  For  W.  &  Co. 

Joseph  Beadle." 
Some  time  afterwards  31  other  London  and  South- 
ampton Railway  certificates  were  deposited  by  John 
Wright  in  the  box,  making  altogether,  4&9.  The  se- 
cond transaction  took  place  in  November  1839,  when 
the  petitioner  having  agreed  to  lend  to  the  banking 
house  his  remaining  28,^00/.  Cuba  bonds,  on  their  giving 
as  a  security  33,000/.,  Norris  Town  and  Valley  Railway 
bonds,  the  following  letter  was  addressed  to  him  in  the 
handwriting  of  Joseph  Beadle,  and  signed  by  John 
Wright. 

Henrietta  Street,  I9ih  November  1839. 

"  My  Dear  Sir, 
11  On  the  20th  September  1838,  you  lent  me  twenty- 
five  thousand  pounds  Cuba  bonds,  to  secure  the  replace- 
ment of  which  I  made  over  to  you  four  hundred  and 
twenty-nine  certificates  of  shares  in  the  London  and 
South  Western  (a)  Railway  Company.  I  expect  to  be  able 
to  replace  the  above  Cuba  bonds  in  March  or  April  1840. 
In  respect  of  twenty-eight  thousand  two  hundred  Cuba 
bonds,  which  I  borrow  from  you  this  day  on  account  of 
the  house,  we  deposit  as  a  security  thirty-three  thousand 
pounds  Norris  Town  and  Valley  Railway  bonds,  and 

(a)  This  was  then  the  name  of  the  company,  which  was  originally  called 
the  London  and  Southampton  Railway  Company. 
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we  hereby  engage  to  replace  the  said  Cuba  bonds  at  or  1841. 
within  the  expiration  of  three  months  from  this  date,  if 

r  Ex  parte 

you  should  require  us  to  do  so.  As  we  wish  in  this  Evm. 
transaction  to  give  you  ample  cover,  we  put  the  Norris 
Town  and  Valley  Railway  bonds  at  the  price  of  70  per 
cent. ;  they  were  not  to  be  issued  under  92.  Mr.  Morri- 
son took  10,000/.  at  the  rate  of  95,  but  we  expect  to 
receive,  by  the  Great  Western,  Illinois  State  bonds, 
which  we  can  then  exchange  against  the  present  secu- 
rities, if  you  should  prefer  it.  We  feel  ourselves  in  this 
instance  much  obliged  by  your  kind  acquiescence  to  my 
request,  the  accommodation  may  enable  us  to  obtain  with 
greater  facility  any  advance  that  we  may  occasionally  re- 
quire, while  the  present  feeling  continues  to  prevail 
against  American  securities  in  the  money  market. 

I  am,  my  dear  Sir, 
To  Your's  most  sincerely, 

Vincent  Eyre,  Esq.  John  Wright." 

On  the  19th  day  of  November  1839,  accordingly, 
the  £8,200/.  Cuba  bonds  were  taken  from  the  box 
and  replaced  by  33,000/.  Norris  Town  and  Valley  Rail- 
way bonds,  which  were  securities  payable  to  the  bearer, 
and  transferable  by  delivery.  The  petition  then  stated, 
that  on  the  27th  of  February  1840  these  last  mentioned 
securities  were,  at  the  request  of  the  firm,  exchanged  for 
Cairo  City  and  Canal  bonds,  which  were  securities  for 
money  raised  for  making  a  canal  and  a  city  to  be  called 
Cairo,  at  the  junction  of  the  Ohio  with  the  Mississipi, 
and  were  also  payable  to  the  bearer  and  transferable  by 
delivery.  No  further  communication  took  place  between 
the  bankers  and  the  petitioner  relative  to  the  securities ; 
and  on  the  17th  day  of  December  1840  the  fiat  was 
issued.  Upon  examining  the  contents  of  the  box  on 
the  23rd  of  November,  the  day  on  which  the  bank 
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1841.  stopped  payment,  the  petitioner  found  that  the  4£9  certi- 
*f^e  ficates  of  shares  in  the  London  and  Southampton  Rail- 
£yre.  way  had  been  taken  out,  and  that  14,500/.  debentures 
of  the  Commercial  Steam  Packet  Company,  6000/.  bonds 
of  the  Maryland  and  New  York  Iron  and  Coal  Company, 
and  80  certificates  of  shares  of  251.  each,  in  the  name  of 
John  Wright,  in  the  New  Zealand  Land  Company,  had 
been  deposited  in  the  box.  All  these  substituted  secu- 
rities were  also  payable  to  the  bearer,  and  transferable 
by  delivery,  and  along  with  them  were  found  the  fol- 
lowing memoranda,  which  were  entirely  in  the  hand 
writing  of  Joseph  Beadle,  and  were  written  on  the  above 
mentioned  letters  of  the  19th  of  September  1838. 

"  July  13th  1840. 
"  Delivered  to  Mr.  John  Wright  certificates  for  one 
hundred  shares,  part  of  the  within  mentioned  shares 
deposited  as  a  security,  in  lieu  of  which  he  has  deposited 
5000/.,  bonds  of  the  Maryland  Iron  and  Coal  Company, 
for  the  same  purpose.  For  W.  &  Co. 

Joseph  Beadle." 

•«  July  30th  1840. 

"  Delivered  to  Mr.  John  Wright,  one  hundred  London 
and  Southampton  Railway  Company  shares,  part  of  the 
within  mentioned,  of  which  21  are  returned.        J.  B." 

"  October  21st  1840. 

"  Delivered  to  Mr.  Wright,  fifty  shares  of  London 
and  Southampton  Railway  Company,  part  of  the  within 
mentioned,  and  deposited  in  lieu  thereof  5000/.  Com- 
mercial Steam  Company  debentures." 

"  October  30th  1840. 

"  Delivered  to  Mr.  Wright,  one  hundred  shares,  fur- 
ther part  of  the  within  mentioned,  and  deposited  in  lieu 
thereof,  5000/.  Commercial  Steam  Company  debentures. 

J.  B." 
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There  was  another  memorandum,  dated  November  13th  1841. 
1840,  to  a  similar  effect,  and  also  the  following  memo-  Ex  parte 
random  without  date  or  signature,  written  on  a  scrap  of 
paper,  in  the  handwriting  of  John  Wright.  «  80  New 
Zealand  shares,  and  5000/.  or  6000/.  Maryland  bonds, 
substituted  in  lieu  of  Southampton  shares.1'  The  interest 
on  the  whole  53,200/.  Cuba  bonds  was  regularly  credited 
half  yearly  to  the  petitioner  by  the  banking  house  in  their 
running  cash  account  with  him,  up  to  and  including  the 
5th  of  September  preceding  the  bankruptcy.  The  in- 
terest, which  had  accrued  due  from  the  5th  of  September 
to  the  date  of  the  fiat,  amounted  to  477/.  9*.  3d.,  in 
respect  of  the  28,200/.  Cuba  bonds  lastly  taken  from  the 
box,  and  to  4231.  5s.  9d.  in  respect  of  the  bonds  first 
taken.  It  was  also  stated  in  the  petition,  that  Cuba 
bonds  were  seldom  or  ever  in  the  market  for  sale,  so  that 
the  value  of  them  on  any  given  day  could  not  be  ascer- 
tained. The  prayer  of  the  petition  was  for  a  sale  of  the 
Commercial  Steam  Packet  Company's  bonds,  the  Cairo 
City  and  Canal  bonds,  and  the  New  Zealand  Land  Com- 
pany's shares,  with  liberty  to  bid,  and  prove  against  the 
joint  estate  for  the  difference,  if  the  sale  should  not  pro- 
duce enough  to  pay  the  petitioner  his  debt  of 48,840/.  15*. 
and  the  incidental  expenses. 

Mr.  Bethell,  and  Mr.  Bacon,  for  the  petitioner.  First, 
as  to  the  25,000/.  Cuba  bonds ;  the  petitioner  is  entitled 
to  retain  the  securities  which  were  substituted  without 
his  knowledge  for  the  London  and  South  Western  Rail- 
way certificates,  and  after  realizing  those  securities  to 
prove  for  the  difference  between  the  amount  of  the  proceeds 
and  the  value  of  the  certificates,  either  against  the  joint 
estate,  or  against  each  separate  estate.   He  will  then  be 


Digitized  by  Google 


72  CASES  IN  BANKRUPTCY. 

1841.  entitled  to  retain  the  dividends  received  upon  this  proof, 
^T**!      as  a  security  for  the  value  of  the  Cuba  bonds  which  he 

Ex  parte  J 

F.vbf.  ient  t0  lne  bankrupt,  John  Wright,  on  the  security  of 
the  South  Western  Railway  certificates.  For  the  value 
of  these  certificates,  every  member  of  the  firm  is  liable. 
They  held  them  for  safe  custody,  in  the  character  of 
bailees  or  trustees ;  and  if  they  permitted  one  of  the 
trustees  to  deal  with  them  in  a  manner  inconsistent  with 
the  trust,  they  are  each  of  them  responsible  for  the 
breach  of  trust.  It  is  not  necessary  for  this  purpose  that 
they  should  have  had  actual  notice  of  the  wrongful  act 
having  been  committed ;  for,  "  if  by  using  the  ordinary 
diligence  which  their  calling  requires,"  they  might  have 
had  notice,  that  is  sufficient ;  and  so  it  was  held  in  Faunt- 
leroy's  case  (a),  where  an  entry  in  a  pass  book,  into  which 
no  one  of  the  other  partners  had  looked,  was  considered 
sufficient  notice  to  the  firm  that  money  had  been  drawn  out 
by  Faun  tier oi/,  and  applied  to  his  own  purposes.  Here 
the  box  was  in  the  custody  of  the  firm,  who  must  be  held 
to  have  had  notice  of  its  contents.  Then,  with  regard  to 
the  amount  for  which  the  dividend  to  be  received  on  the 
value  of  the  South  Western  Railway  certificates  is  to  be  a 
security,  that  amount  must  be,  not  the  value  of  the  Cuba 
bonds  at  the  date  of  the  fiat,  but  their  value  at  the  time 
of  the  loan ;  for  the  loan  of  the  Cuba  bonds  was  a  simple 
lending,  not  a  loan  upon  an  agreement  for  a  retransfer. 
If  there  be  a  loan  of  stock  which  is  to  be  replaced,  the 
amount  proveable  is  the  value  at  the  date  of  the  fiat;  but 
if  the  loan  be  unaccompanied  with  any  agreement  to  re- 
place it,  the  debt  is  of  course  the  amount  which  the 

(a)  Martk  v.  Keating,  1  M.  &  A.  605;  Ex  part*  Bo  I  land,  Mont  U 
M'A.  315. 
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debtor  has  received,  that  is  to  say,  the  value  of  the  stock  1841. 
at  the  time  of  the  loan. 

Ex  parte 

Secondly,  with  regard  to  the  28,2001.  of  Cuba  bonds ;  Eyre. 
it  will  not  be  disputed  that  this  was  a  loan  to  the  firm,  or 
that  consequently  the  petitioner  has  a  right  of  proof  in 
respect  of  this  transaction  against  the  joint  estate,  after 
selling  the  Cairo  bonds,  which  were  substituted  as  a 
security  for  the  Cuba  bonds.  The  only  question  will  be, 
as  to  the  amount  of  the  debt.  Now  the  terms  of  the 
memorandum,  with  respect  to  this  loan,  differ  from  those 
of  the  memorandum  referring  to  the  former  transaction, 
the  engagement  being  to  replace  the  bonds  within  three 
months  if  required.  The  interpretation  of  this  language 
must  be,  that  the  petitioner  was  to  be  at  liberty  to  treat 
the  transaction  as  an  engagement  to  replace  within  the 
specified  time,  or  as  a  loan  generally ;  and,  adopting  it  in 
the  latter  character,  he  is  entitled  to  estimate  his  debt,  as 
in  the  other  case,  at  the  value  of  the  bonds  at  the  time 
of  the  loan. 

Mr.  Swans  ton,  and  Mr.  Dixon,  for  the  assignees. 
With  regard  to  the  first  loan.  It  was  a  private  trans- 
action between  the  petitioner  and  the  bankrupt  John 
Wright,  with  which  the  partnership  had  nothing  to  do. 
The  South  Western  Railway  certificates  belonged  to  John 
Wright,  who  never  parted  with  the  possession  of  them, 
since  he  had  throughout  access  to  the  box  in  which  they 
were  deposited.  How  then  could  the  firm  under  any 
circumstances  be  responsible  for  the  mode  in  which  the 
bankrupt  John  Wright  dealt  with  his  own  property? 
Were  they  to  take  cognizance  of  any  private  arrangement 
entered  into  with  regard  to  it  between  him  and  the 
petitioner?    But,  independently  of  this  consideration, 
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1 841 .      and  supposing  the  South  Western  Railway  certificates  had 
£^j^e     been  the  property  of  the  petitioner,  the  other  partners  are 

Eva b.  not  responsible  for  the  wrongful  act  of  John  W right.  He 
cannot  be  considered  as  their  agent,  nor  can  the  clerk 
Beadle  be  considered  as  their  agent  to  do  a  wrongful  act. 
The  firm  were  merely  bailees  of  the  railway  bonds,  and 
only  bound  to  take  such  care  of  them  as  they  would  in  re- 
spect of  their  own  property.  You  must  establish  a  case  of 
gross  negligence,  to  make  them  responsible.  If  you  could 
make  them  liable  in  this  case,  you  could  in  one  of  actual 
robbery ;  for  the  same  principle  would  apply  to  both 
cases.  [Sir  J.  Cross.  There  must  be  "  crassa  neg- 
ligentia"  to  create  liability.]  Finucane  v.  Small  (a)  is 
a  much  stronger  case  on  this  point,  than  the  present;  for 
the  defendant  there  was  not  a  gratuitous  bailee,  as  the 
parties  were  here,  and  yet  he  was  held  to  be  exempt 
from  liability.  Whatever  proof  can  be  established,  there- 
fore, must  be  against  the  separate  estate  of  John  Wright, 
only ;  and,  with  regard  to  the  amount  for  which  proof  is 
to  be  made,  the  petitioner  must  elect  whether  he  will 
adopt  the  substituted  securities,  or  not ;  he  cannot  be 
allowed  to  have  a  double  proof  in  the  manner  now  pro- 
posed, first  proving  for  the  value  of  the  South  Western 
Railway  certificates,  and  then  for  the  difference  between  the 
dividend  received  on  this  proof  and  the  value  of  the  Cuba 
bonds.  The  value  of  the  latter  is  the  only  proveable 
debt ;  and  it  must  be  estimated  at  the  date  of  the  fiat,  the 
only  right  which  the  petitioner  has  being  that  of  having 
the  bonds  replaced,  as  in  the  ordinary  cases  of  loans  of 
stock. — Secondly,  with  regard  to  the  loan  of  the  28,200/. 
Cuba  bonds ;  since  the  petitioner  consented  to  take  the 
Cairo  bonds  as  a  security,  he  may  have  them  sold ;  but 

(a)  1  Esp.  315. 
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bis  debt  must  be  estimated,  as  in  the  other  case,  at  the  i84i. 
value  of  the  Cuba  bonds  at  the  date  of  the  fiat. 


Mr.  Bethell,  in  reply.   The  proposition,  that  bailees 
are  not  responsible  for  losses  occasioned  by  the  crime  or 
violence  of  third  parties,  is  admitted,  but  does  not  apply 
here.    If  the  members  of  a  partnership  become  bailees, 
in  their  character  of  partners,  and  one  of  the  firm  destroys 
part  of  the  property  entrusted  to  the  partnership,  there 
can  be  no  doubt  that  the  other  partners  would  be  liable. 
It  is  a  partnership  transaction ;  the  members  of  the  firm 
agree  to  stand  in  the  relation  of  bailees  to  the  customer.  [Sir 
J.  Cross,  Can  the  circumstance  of  the  bankrupts  having 
been  partners  in  trade  make  any  difference  in  this  respect, 
or  did  the  custody  of  these  documents  form  part  of  the 
partnership  dealings ;  and  could  it  be  said,  that  the  firm 
had  any  lien  on  the  contents  of  their  customer's  boxes,  or 
any  interest  in  the  custody  of  them?]   The  custody  is 
incident  to  their  trade.    One  of  the  four  co-bailees 
violates  the  contract  entered  into  by  the  firm,  who  are 
unable  to  fulfil  their  engagement,  not  by  any  act  ab  ex- 
terno,  but  by  the  conduct  of  one  of  the  co-bailees.  The 
principles  and  authority  advanced  on  the  other  side  have 
no  application  to  such  a  state  of  things  as  this.    [Sir  J. 
Cross.  The  difficulty  arises  from  the  fact,  that  you  dealt 
with  John  Wright  separately,  and  you  permitted  him  to 
place  in  your  box  property,  as  a  security  in  which  there- 
fore both  you  and  he  were  thenceforth  interested ;  then 
one  of  the  parties  interested  in  this  property  removes  it, 
and  the  question  is,  whether  the  firm  were  bound  to  in- 
quire if  the  removal  was  according  to  the  separate 
contract,  and  whether  they  can  now  be  held  responsible 
for  it.]   The  case  is  simply  one  of  a  breach  of  trust.  If 


Ex  parte 
Eyre. 
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stock  is  transferred  into  the  names  of  A.  B.  and  C,  to 
secure  money  due  to  me  from  A.,  that  would  not  prevent 
A.  B.  and  C.  from  being  responsible  either  jointly,  or 
severally,  as  I  thought  fit 

Sir  John  Cross.— I  shall  take  time  to  consider  the 
judgment  to  be  given  in  this  case,  but  it  appears  to  me 
that  the  arguments  for  the  petitioner  have  proceeded  on 
a  wrong  assumption  of  a  matter  of  fact ;  I  do  not  think 
the  South  Western  Railway  certificates  were  deposited 
with  the  firm ;  they  were  placed  in  the  box  by  Wright 
alone,  in  respect  of  a  separate  dealing  between  him  and 
the  petitioner,  with  which  the  other  partners  had  no 
concern.  He,  who  deposited  them  in  the  box,  was  en- 
trusted with  the  key  to  take  them  out  again. 

Cur.  adv.  vult. 


1841. 

Ex  parte 

Eyre. 


Westmintur,      0n  lnis  dav»  nis  Honor  called  the  attention  of  the 
Maf  3K     counsel  for  the  petition  to  the  authority  of  Utterson  v. 

Vernon  (a),  and  inquired  if  the  counsel  for  the  assignees 
admitted  that  any  demand  had  been  made  by  the  peti- 
tioner for  the  replacement  of  the  Cuba  bonds  prior  to 
the  bankruptcy ;  and,  on  the  counsel  for  the  assignees 
declining  to  make  any  such  admission,  his  Honor  de- 
sired that  the  case  might  be  re-argued,  and  especially 
with  reference  to  the  point  decided  in  Utterson  v.  Vernon. 

Seijunts'        ^e  Petition  came  on  accordingly  on  this  day  for 

Mr.  Bethel,  and  Mr.  Bacon,  for  the  petitioner.  Upon 
considering  the  circumstances  of  this  case,  and  compar- 

(a)  4T.R.570. 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 


77 


Eyre. 


ing  them  with  those  of  Utterson  v.  Vernon,  it  will  appear  1841. 
that  the  authority  of  that  case  does  not  apply  to  either  Ex  parlc 
branch  of  the  present  one.  First,  it  does  not  apply  to 
the  proof  arising  out  of  the  loan  of  the  25,000/.  Cuba 
bonds ;  for  the  debt,  which  the  petitioner  seeks  to  prove 
in  respect  of  that  transaction,  is  not  founded  on  the  loan 
of  the  bonds,  but  on  the  misappropriation  of  the  South 
Western  Railway  certificates,  substituted  in  their  stead, 
which  the  bankrupts  held  in  trust  for  the  petitioner. 
There  was  no  loan  or  contract  for  replacement  of  them ; 
hut  there  was  a  misapplication,  or  breach  of  trust,  which 
created  a  proveable  debt  at  the  very  moment  at  which  it 
took  place,  just  as  the  improper  selling  out  by  a  trustee 
of  part  of  a  trust-fund  would  do.  It  makes  no  differ- 
ence, that  those  railway  bonds  were  a  security  merely, 
or  that,  consequently,  one  of  the  bankrupts  had  an  in- 
terest in  them ;  for  a  mortgagee  is  as  much  the  pro- 
prietor of  the  stock,  as  regards  such  a  question  as  this, 
as  if  he  were  the  absolute  owner.  This  branch  of 
the  case  is,  therefore,  not  governed  by  the  class  of 
authorities  to  which  Utterson  v.  Vernon  belongs,  and 
which  proceed  on  the  ground  that  no  contract  was 
broken  at  the  date  of  the  bankruptcy.  Nor  do  these 
authorities  apply  to  the  second  branch  of  the  case,  in 
which  the  contract  was,  to  replace  the  bonds  at  or  within 
the  expiration  of  three  months,  if  required.  The  import 
of  these  words  is,  perhaps,  rather  ambiguous ;  but  the 
more  probable  construction  of  them  appears  to  be,  that 
the  bankrupts  undertook  to  replace  the  bonds  at  all 
events  at  the  expiration  of  three  months,  but  within  that 
time  if  requested.  The  only  other  construction  of  which 
the  words  are  susceptible  is  one,  which  would  be  incon- 
sistent with  their  expressing  any  engagement  to  replace 
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the  bonds  at  all  after  the  expiration  of  the  three  months. 
Supposing  the  two  constructions  equally  probable,  the 
petitioner  has  the  right  of  choosing  between  them ;  and 
if  the  former  be  adopted,  the  case  would  fall  not  within 
the  authority  of  Utterson  v.  Vernon,  but  within  that  of 
Moses  v.  MlFarlcme{a). 

Sir  John  Cross. — The  petitioner  has  shown  what 
was  the  construction  which  he  put  on  the  words,  by 
continuing  to  receive  the  dividends  after  the  expiration 
of  the  three  months,  when,  according  to  the  present 
argument,  the  bonds  would  have  been  tortiously  re- 
tained. Does  the  memorandum  amount  to  more  than 
an  agreement  to  replace  generally,  with  a  special  con- 
tract to  replace  within  three  months  if  requested? 

Mr.  Sioanston,  and  Mr.  Dixon,  for  the  assignees.  The 
first  branch  of  the  case  is  disposed  of  by  the  authority  of 
Utterson  v.  Vernon;  for  the  grounds,  on  which  the  peti- 
tioner tenders  his  proof  upon  the  South  Western  Railway 
certificates,  instead  of  the  Cuba  bonds,  were  shown  on  the 
former  argument  to  be  utterly  untenable.  And  it  is  now 
clear,  that  the  petitioners  cannot  have  any  right  of  proof 
against  the  separate  estate  of  John  Wright ;  for,  if  the  pe- 
titioner elects  to  treat  the  last  substitution  as  a  tort,  it  can 
give  no  right  of  proof;  and  if,  on  the  other  hand,  he  affirms 
the  substitution,  he  must  be  in  the  same  situation  as  if  it 
had  not  taken  place,  and  depend  on  the  original  contract, 
which,  being  for  a  replacement  generally,  falls  within  the 
authority  of  Utterson  v.  Vernon.   The  second  branch  of 

(a)  2  Barr.  1010, 1011. 
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the  case  is  disposed  of  by  the  observations  which  have  1841. 
been  made  on  it  by  the  Court. 

Eyre. 

Mr.  Bethell,  in  reply. 

Cur.  ad,  vult. 


Sir  John  Cross.— In  this  case,  Mr.  Eyre,  the  peti-  Serjeant*' 
tioner,  had  various  dealings  and  transactions  with  Wright  juiy  27.' 
k  Co.,  his  bankers,  and  also  with  John  Wright,  one  of 
the  partners  in  that  firm;  and  it  appears  that  a  box 
was  kept  at  the  bank  for  the  exclusive  purpose  of  depo- 
siting Mr.  Eyre's  securities ;  and  there  were  deposited 
in  that  box  certain  bonds  relating  to  a  railway  in  the 
island  of  Cuba,  purporting  to  be  of  the  value  of  upwards 
of  50,000/.,  and  bearing  interest  at  six  per  cent,  the 
property  of  the  petitioner.  In  the  month  of  September 
1838,  John  Wright  addressed  to  the  petitioner  the  fol- 
lowing letter :  [His  Honor  here  read  the  letter,  which 
lias  been  already  stated  (a).] 

The  petitioner  acceded  to  this  proposal,  and  Wright 
thereupon  took  the  proposed  portion  of  the  bonds  out  of 
the  box,  and  placed  in  their  stead  the  proposed  certifi- 
cates of  the  South  Western  Railway  shares. 

Some  time  afterwards,  but  before  the  bankruptcy,  John 
Wright ,  in  contravention  of  the  agreement,  withdrew  the 
South  Western  shares,  without  the  knowledge  of  the  peti- 
tioner, and  placed  in  lieu  of  them  certain  other  secu- 
rities of  less  value,  which  the  latter  now  retains. 

Under  these  circumstances,  the  first  question  is,  whe- 
ther the  petitioner  has  a  proveable  debt,  in  respect  of  the 
loan  of  these  Cuba  bonds.  After  the  first  argument,  and 
while  this  case  stood  over  for  judgment,  it  appeared  to 

(o)  See  ante,  p.  67. 
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me  necessary  to  call  the  attention  of  the  counsel  to  the 
case  of  Utterson  v.  Vernon  (a),  decided  by  the  Court  of 
King's  Bench  in  the  time  of  Lord  Kenyon,  and  which  I 
thought  had  an  important  bearing  upon  the  question 
arising  on  this  petition ;  and  I  desired  it  might  be  re-ar- 
gued with  reference  to  that  case,  which  had  been  entirely 
overlooked.  In  that  case,  10,000/.  government  stock  had 
been  lent  to  the  bankrupt,  upon  an  agreement  to  replace 
the  stock,  and  in  the  meantime  to  pay  the  usual  dividends; 
and  the  bankrupt  gave  an  assignment  of  a  ship  as  a  secu* 
rity,  which  was  to  be  returned  to  him  when  the  stock 
should  be  replaced.  But  no  time  was  actually  appointed 
for  that  purpose,  nor  was  the  bankrupt  ever  required  by  the 
lender  to  replace  the  stock  at  any  time  before  the  bank- 
ruptcy. The  Court  at  first  decided  that  the  lender  of  the 
stock  had  a  proveable  debt;  but,  that  decision  being 
unsatisfactory  to  the  Lord  Chancellor  Thurlow,  he  de- 
sired it  might  be  reconsidered,  which  was  done  accord- 
ingly, and  then  the  Court  decided  it  was  not  a  proveable 
debt,  on  the  ground  that  there  was  no  breach  of  contract 
on  the  part  of  the  bankrupt  before  the  bankruptcy.  The 
case  Ex  parte  King  (b)  was  a  similar  case,  and  there 
Lord  Eldon  said,  "  It  has  often  been  determined  in 
bankruptcy,  that,  if  the  condition  is  broken,  you  may 
prove ;  but  there  is  no  instance  of  admitting  the  proof, 
where  the  condition  was  not  previously  broken."  And 
again,  in  Ex  parte  Campbell  (c),  where  a  bankrupt  on 
his  marriage  covenanted  with  trustees,  that,  when- 
ever afterwards  requested,  he  would  assign  to  them 
2000/.  stock;  but  he  was  not  before  the  bankruptcy  re- 

(a)  4T.  R.  570.  (6)  8  V«.339. 

(c)  16  V«.  244. 
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quested  to  assign  the  stock;  Lord  Eldon  said,  the  case  1841. 
of  Utterson  v.  Vernon  is  decisive  against  the  claim,  if  no  Expatte 
such  request  was  made.  Eyre. 

This,  then,  being  the  established  rule  of  law,  it  only 
remains  to  be  considered,  whether,  in  this  transaction 
respecting  the  Cuba  bonds,  there  was  in  fact  a  breach 
of  contract  before  the  bankruptcy.  Now  the  contract 
was,  that,  in  consideration  of  the  one  creditor  lending 
the  bonds,  the  other  undertook  to  place  simulta- 
neously the  railway  certificates  at  the  disposal  of  the 
lender,  until  the  bonds  should  be  restored.  But,  in- 
stead of  doing  so,  the  borrower  withdrew  the  railway 
certificates,  and  disposed  of  them  to  his  own  use.  I 
think  he  was  bound  at  the  same  time  to  replace  the 
bonds,  and  that,  not  having  so  done,  J.  Wright  thereby 
violated  his  engagement,  and  became  amenable  to  an 
action  at  law;  and,  this  having  occurred  before  the  bank- 
ruptcy, I  am  of  opinion  that  the  petitioner  is  entitled  to 
come  in  as  a  creditor  upon  the  separate  estate  of  «7. 
Wright,  for  the  value  of  his  bonds  at  the  time  the  con- 
tract was  broken,— that  is,  when  the  railway  certificates 
were  withdrawn,  and  the  contract  thereby  rescinded.  With 
regard  to  the  securities  appropriated  to  the  petitioner  in 
lieu  of  those  certificates,  and  which  are  now  in  his  pos- 
session,— I  think  he  is  entitled  to  have  them  sold  for  his 
benefit,  in  the  usual  way,  as  required  by  his  petition. 
But,  with  regard  to  the  arrears  of  interest  on  these  Cuba 
bonds,  which  he  also  claims,  I  think  the  petitioner  is 
not  entitled  to  any  interest  that  may  have  accrued  after 
the  breach  of  contract. 

It  has  also  been  contended  on  behalf  of  the  petitioner, 
that,  inasmuch  as  his  box  of  securities  was  left  in  the 

VOL.  II.  g 
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1841.      custody  of  the  firm,  the  whole  partnership  is  responsible 
tTparie     j°intly  anu"  severally  as  for  a  breach  of  trust,  in  conse- 
Kyrk.      quence  of  J.  Wright  having  withdrawn  the  railway  cer- 
tificates without  the  knowledge  or  consent  of  Mr.  Eyre. 
But  on  this  point  I  am  of  opinion,  that  as  the  transaction 
was  entirely  between  Eyre  and  Wright  alone,  and  that 
as  those  securities  were  so  withdrawn,  as  far  as  appears, 
without  the  knowledge  or  privity  of  the  other  partners, 
and  that  they  do  not  appear  to  have  derived  any  benefit 
or  advantage  therefrom,  I  am  of  opinion  they  are  in  no 
respect  liable  for  any  loss  in  this  transaction. 

Having  now  disposed  of  this  first  branch  of  the  peti- 
tion, I  come  to  the  second,  namely,  the  subsequent  loan 
to  the  firm  of  the  residue  of  the  petitioner's  Cuba  bonds, 
purporting  to  be  of  the  value  of  28,000/.  Between  these 
two  loans  there  appears  to  be  an  essential  difference.  In 
the  course  of  the  next  year  John  Wright  addressed  an- 
other letter  to  the  petitioner,  containing  a  similar  request 
to  the  former,  in  the  following  terms  :— 


•«  Henrieiu  Street,  19th  Nov.  1839. 

"  My  dear  Sir, 
"  On  the  20th  September  1838,  you  lent  me  25,000/. 
Cuba  bonds,  to  secure  the  replacement  of  which  I  made 
over  to  you  429  certificates  of  shares  in  the  London  and 
South  Western  Railway  Company.  I  expect  to  be  able 
to -replace  the  above  Cuba  bonds  in  March  or  Aprir 
1840.  In  respect  of  28,200/.  Cuba  bonds,  which  I  bor- 
row from  you  this  day  on  account  of  the  house,  we 
deposit  as  a  security  33,000/.  Norris  Town  and  Valley 
Railway  bonds.  And  we  hereby  engage  to  replace  the 
said  Cuba  bonds  at  or  within  the  expiration  of  three 


r 
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months  from  this  date,  if  you  should  require  us  to  do  1841. 

Ex  parte 

The  securities  here  mentioned  were,  accordingly,  with  Eym. 
the  consent  of  Mr.  Eyre,  duly  exchanged,  and  so  re- 
mained to  the  time  of  the  bankruptcy,  the  firm  having 
till  then  continued  to  credit  him  with  the  interest  on 
these  bonds  as  before,  and  he  not  having  required  them 
to  be  replaced ;  but  it  has  been  contended,  that,  by  the 
terms  of  the  second  letter,  these  bonds  were  to  be  re- 
placed within  three  months,  and  that  time  having  elapsed, 
the  contract  to  replace  them  was  then  broken.  The 
terms  are  somewhat  equivocal ;  but  whichever  way  they 
may  be  construed,  this  is  clear,  that  the  replacing  of 
the  bonds  was  deferred  by  mutual  consent  till  after  the 
bankruptcy,  and  there  was  consequently  no  antecedent 
breach  of  contract  in  that  respect.  I  am  therefore  of 
opinion,  for  the  same  reason  that  the  other  debt  is 
proveable,  that  this  is  not;  and  the  consequence  is,  that 
I  cannot  regularly  direct  the  securities  held  in  lieu  there- 
of to  be  sold ;  but  I  think  the  holder  is  entitled  to  the 
full  benefit  of  them,  in  satisfaction  of  this  debt,  which, 
it  is  to  be  hoped,  are  of  adequate  value,  as  Mr.  Eyre 
seems  to  have  so  considered  them  at  the  time  of  the  ex- 
change. I  am  of  opinion,  however,  that  the  arrears 
of  interest  on  these  bonds  constitute  a  proveable  debt, 
amounting,  it  appears,  to  the  sum  of  477/. 
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1841. 

Ex  parte  Eyre.— In  the  matter  of  Anthony  George 
Weitmintter,  Wright  Biddulph  and  others. 

November  15. 

A  petition  to     This  was  another  petition  by  the  same  petitioner  for 

rehear  will  not  .  , 

be  dismissed,  a  rehearing  of  the  last  case,  so  far  as  regarded  the  loan 

Order^D  the  of  the  28,300/.  Cuba  bonds  to  the  partnership ;  and,  after 

faTnothbeeng  detailing  the  allegations  of  the  former  petition,  including 

dT pe!Ln  that*  whereby  the  Norris  Town  and  Valley  Railway 

aSionln ™ch  a  bonds  werc  al,eged  to  have  been  removed,  and  the  Cairo 
way,  as  to  imply  bon(js  substituted,  at  the  request  of  the  bankrupts,  it  set 

an  assent  to  it  77  r 

on  the  part  of    0ut  the  affidavit  of  the  petitioner  in  support  of  the  previous 

the  petitioner;  1  11  r 

but  the  ailega-  petition ;  the  passage  of  the  affidavit  corresponding  to 

tion,  from  which 

the  inference  the  above  allegation  being  to  the  following  effect :— That 
arises,  is  not 

contained  in  the  the  Norris  Town  and  Valley  Railway  bonds  were,  on  or 
dTriUo'sopport  about  the  27th  of  February  1840,  exchanged  by  the 
AnO^having  copartnership  for  Cairo  City  and  Canal  bonds  of  the 
peTtio^of're*  same  amount'  and  tnat  lne  Cairo  City  and  Canal  bonds 
gfoulIPof'sii'   were  accordingly  deposited  in  the  petitioner's  box,  in 


pnse,  supported  ]jeu  0f  (\le  Norris  Town  and  Valley  Railway  bonds;  and 
by  an  affidavit  J  J 

that  no  assent  that,  to  the  best  of  his  recollection  and  belief,  no  further 
bad  been  given, 

and  that  the  communication  took  place  between  the  bankers,  or  any 
allegation  in  the 

petition  bad      of  them,  and  himself  relative  to  his  said  securities.  The 

been  only  snf-  ...  -    -  . 

fcred  to  remain  present  petition  then  proceeded  to  state,  that  at  the  time 
Sh'lm'not  °f  tne  former  petition  being  prepared,  it  was  not  con- 
any^teMion*'  s»dered  that  there  existed  any  serious  question  as  to  the 


would  turn 
upon  it,  wai 

dismissed  with  0f  tjie  wuoie  of  tne  53  goo/.  Cuba  bonds,  the  petition 

pntk  ■  flip  ( Vtnrt  *  '  * 


right  of  the  petitioner  to  prove  in  respect  of  the  value 


costs  j  the  Court 

u?e^n?gation  navm8  for  *ls  object  principally  to  obtain  the  necessary 
amounted  to  an  order  for  the  sale  of  the  securities,  and  the  application 

assent,  on  the 

footing  of  which,  of  the  proceeds  in  satisfaction  of  the  petitioner's  debt ; 

the  order 


made.  that,  at  the  hearing  of  the  former  petition,  no  question 

was  raised  on  the  part  of  the  assignees,  as  to  the  right  of 
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the  petitioner  to  prove  in  respect  of  the  value  of  the  1841. 
whole  of  the  53,2001.  Cuba  bonds ;  the  question  argued 
being,  whether,  under  the  circumstances,  the  petitioner  Eyri* 
was  entitled  to  prove  against  the  joint  estate ;  and  that  it 
was  not  until  the  attention  of  parties  had  been  called  by 
the  Court  to  the  circumstances  respecting  the  petitioner's 
knowledge  of  the  removal  of  the  Norris  Town  and  Val- 
ley Railway  bonds,  that  those  circumstances  were  consi- 
dered by  either  party  to  be  material ;  that  the  petitioner 
conceived  that  if  the  facts  and  circumstances  relating 
to  the  removal  of  the  Norris  Town  and  Valley  Railway 
bonds  had  been  accurately  stated  in  the  original  peti- 
tion, the  Court  would  have  considered  that  the  same 
principle  applied  to  the  loan  of  the  £8,200/.  Cuba 
bonds,  as  had  formed  the  ground  of  the  Court's  decision 
with  regard  to  the  25,000/.  Cuba  bonds ;  the  fact  being 
that  the  Norris  Town  and  Valley  Railway  shares  had 
been  removed  from  the  box,  and  the  Cairo  City  and 
Canal  shares  substituted  in  their  place,  without  the  con- 
sent, privity  or  knowledge  of  the  petitioner,  and  with- 
out any  previous  application  to  him  on  the  subject ;  but 
that  no  importance  had  been  attached  by  the  petitioner, 
or  his  advisers,  when  the  petition  was  prepared,  to  the 
facts  and  circumstances  relating  to  such  removal  and 
substitution,  save  that  the  same  were  without  the  consent 
of  the  petitioner.  The  petition  also  stated,  that  the 
judgment  pronounced  by  the  Court  had  not  been  drawn 
up;  but  that  the  petitioner  conceived  that  the  Court 
would  nevertheless  hear  the  present  petition,  without 
waiting  until  the  order  was  drawn  up,  under  the  circum- 
stances of  the  case;  and  the  prayer  was,  that  the  original 
petition  might  be  reheard,  upon  the  supplemental  matter 
contained  in  the  present  petition  with  respect  to  the 
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1841.  matter  of  the  28,200/.  Cuba  bonds ;  and  that  the  former 
FTpartl     judgment,  and  the  order  thereupon,  might  be  varied  ac- 

Eyue.  cordingly ;  and  that  it  might  be  declared  that  the  peti- 
tioner was  entitled  to  prove  against  the  joint  estate  the 
value  of  the  said  28,200/.  Cuba  bonds,  in  like  manner  as 
in  respect  of  the  25,000/.  Cuba  bonds,  against  the  sepa- 
rate estate  of  John  Wright,  or  in  such  other  manner,  or 
to  establish  such  other  proofs  on  that  behalf  as  he  may 
under  the  circumstances  be  deemed  entitled  to. 

The  petition  was  supported  by  an  affidavit  of  the 
petitioner,  which  was  an  echo  of  the  petition. 

Mr.  Anderdon,  and  Mr.  Bacon,  for  the  petition. 

Mr.  Dixon,  and  Mr.  Hislop  Clarke,  for  the  assignees. 
This  is  not  a  proper  case  for  a  rehearing;  it  is  not 
pretended  that  the  alleged  supplemental  matter  consists 
of  any  facts,  which  were  not  known  to  the  petitioner  at 
the  time  of  the  original  hearing.  The  greatest  incon- 
venience would  arise,  if  a  party  were  allowed  a  rehearing, 
because  he  after  the  decision  thinks  of  some  circum- 
stance which  would  have  improved  his  case,  according  to 
the  view  taken  of  it  by  the  Court.  Besides,  the  petition 
cannot  be  reheard,  the  original  order  not  being  yet 
drawn  up ;  Ex  parte  Jenkins  (a).  Therefore,  indepen- 
dently of  the  particular  facts  now  stated,  the  petition 
must  be  dismissed.  [Sir  John  Cross.  I  think  the  Court 
cannot  resist  the  application  to  rehear,  upon  the  evidence 
now  tendered.]  Then,  with  regard  to  the  nature  of  that 
evidence,  it  amounts  to  a  contradiction  of  the  case  made 
by  the  original  petition,  and  there  is  no  instance  in 
which  a  party  has  been  allowed  on  a  rehearing  entirely 

(a)  1  D.  &  C.  222. 
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to  change  the  nature  of  his  case.  The  very  forms  of 
proceeding  are  sufficient  to  show  that  this  is  impossible ; 
for  the  Order  must  be  made  upon  the  original,  as  well  as 
the  present,  petition ;  that  is  to  say,  upon  a  petition  con- 
taining a  statement  inconsistent  with  the  Order  now 
proposed  to  be  made  upon  it.  An  admission  in  an 
answer  in  Chancery  could  never  be  neutralized  by  a 
denial  in  a  further  answer. 

Mr.  Anderdont  in  reply.  No  such  inconsistency 
would  exist,  as  is  alleged ;  for  there  is  no  allegation  in 
the  original  petition,  to  the  effect  that  the  petitioner 
assented  to  the  removal  of  the  bonds ;  all  that  is  there 
said  being,  that  the  removal  and  substitution  were  made 
at  the  request  of  the  bankrupts.  Even  if  the  petitioner 
had  acquiesced,  it  would  be  an  acquiescence  made  in 
ignorance  of  his  rights,  and  would  not  bind  him. 

Sir  John  Cross.— The  merits  of  the  question  raised 
by  the  original  petition  in  this  case  turned  upon  one  of 
the  nicest  balances  of  jurisprudence.  A  similar  question 
was  referred  by  Lord  Thurlow  to  the  Court  of  King's 
Bench  for  its  opinion ;  and  the  judges  of  that  Court 
having,  after  solemn  argument,  decided  the  question  in 
one  way  which  was  not  satisfactory  to  the  Lord  Chancellor, 
reversed  their  decision  upon  his  sending  it  back  to  them 
for  reconsideration.  I  felt  it  to  be  my  duty  to  consider 
this  case  with  reference  to  that  judgment,  and  I  took  the 
utmost  care  to  make  my  decision  conformable  to  the 
opinion  which  the  judges  there  ultimately  pronounced. 
It  appears,  that  the  petitioner  had  securities  in  a  box 
which  was  in  the  custody  of  the  bankrupts,  and  that 
these  securities  were  exchanged  for  others,  without  (as  it 


1811. 


Ex  parte 
Evna. 
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1841.  is  now  said)  the  consent  of  the  petitioner.  He  might, 
v*v*,/      however,  consent  subsequently  to  the  exchange.    It  is 

Ex  parte 

Evre.  said,  he  never  did  so  before  the  bankruptcy;  suppose  he 
did  not;  still,  when  the  matter  came  before  this  Court  on 
the  former  occasion,  he  expressed  no  objection  to  the 
exchange ;  and,  in  the  absence  of  evidence  to  the  con- 
trary, the  Court  had  a  right  to  presume  that  it  was  made 
for  his  benefit,  and  that  he  concurred  in  it.  But  the 
case  goes  further  than  this;  for  in  the  very  petition 
which  he  then  presented  there  is  a  statement,  that  the 
exchange  was  made  at  the  request  of  the  partners, 
necessarily  implying  therefore,  if  not  in  terms  stating, 
an  assent  on  his  part.  To  this  petition  he  affixes  his 
signature,  but  does  not  think  it  convenient,  having  re- 
gard to  the  actual  fact,  to  follow  in  his  affidavit  the  pas- 
sage in  the  petition  to  which  I  have  referred.  The 
assignees,  however,  have  acted,  as  they  were  justified  in 
doing,  upon  the  statement  in  the  petition;  and  now  the 
petitioner  comes  here,  not  to  correct  a  misstatement,  but 
to  retract  the  assent  which  he  had  given.  It  appears  to 
me,  that  he  is  estopped  from  so  doing ;  but  it  is  suffi- 
cient, that  the  judgment  of  the  Court  proceeded  upon  the 
footing  of  his  having  assented,  to  prevent  him  from  now 
having  the  case  reheard.  The  petition  of  rehearing 
must  be  dismissed  with  costs. 

Ordered  accordingly. 


Watmintter,  Ex  parte  Drew. — In  the  matter  of  Drew. 

May  24. 

Time  for  open-  JLHIS  was  the  petition  of  the  bankrupt,  praying  that 
i"?ged!  on 'peti*  the  time  of  opening  the  fiat  might  be  enlarged,  for  the 

tion  of  bankrupt, 

to  facilitate  a  composition  by  meant  of  a  trust  deed. 
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purpose  of  affording  time  for  the  arrangement  of  the  1841. 
bankrupt's  affairs  by  means  of  a  trust  deed. 


Mr.  Swanston,  in  support  of  the  petition.  Although 
in  one  or  two  late  cases  applications  of  this  kind  have 
been  unsuccessful  (a),  yet  formerly,  if  the  petitioning 
creditor  consented,  the  order  used  to  be  made,  unless 
there  appeared  some  special  grounds  for  refusing  it. 
The  only  mischief,  which  Lord  Eldon  apprehended  in 
acceding  to  applications  like  this,  was  the  prejudice  which 
the  bankrupt  would  be  exposed  to,  if  a  creditor  were  per- 
mitted to  use  a  fiat  as  a  means  of  driving  the  bankrupt 
into  the  creditor's  own  terms.  That  objection  does  not 
apply  to  this  petition,  it  being  presented  by  the  bankrupt 
himself. 


Ex  parte 
Drew. 


Sir  John  Cross.— This  is  the  application  of  the  bank- 
rupt, who  takes  upon  himself  to  inform  the  Court,  that 
some  of  his  creditors,  including  the  petitioning  creditor, 
have  entered  into  an  arrangement  for  the  execution  of  a 
trust  deed.  But  how  can  the  bankrupt  execute  a  valid 
trust  deed,  if  he  has  committed  an  act  of  bankruptcy  ? 
The  creditors  are  not  represented  here ;  and  even  if  the 
petitioning  creditor  consented,  the  Court  must  protect 
the  interests  of  the  other  creditors.  The  Court  is  pro- 
perly jealous  of  compromises  between  the  petitioning 
creditor  and  the  bankrupt. 

No  Order  made. 

(a)  See  Ex  parte  Uoughtou,  Moot.  &  Bli.  264 ;  1  D.  &  C.  Ill  ;  In  the 
matter  of  Moody,  2  D.  &  C.  210 ;  Ex  parte  Stirh,  3  M.  &  A.  209  ;  2  Dea. 
328 ;  Ex  parte  Castle,  Moot.  &  Ch.  655. 
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Ex  parte  Joseph  Bowman  and  another.— In  the  matter 
Sc^Haa  Inn     of  Edward  Skillman  and  Ashley  Cooper  Keiler. 

May  24, 1841.  ^ 

Attendance  of    1  HIS  was  the  petition  of  the  petitioning  creditors, 
the  opening  ©f  praying  that  their  attendance,  and  that  of  the  witness 
fhe'act  ofbank-  wno  was  lo  Pr°ve  the  act  of  bankruptcy  (a),  might  be 
T^Jvicu     dispensed  with  at  the  opening  of  the  fiat;  the  act  of 
dispensed  with.  ^k^Ptey  Deing  tne  omission  to  payor  give  security 
for  the  petitioning  creditors'  debt,  after  the  service  of 
notice  pursuant  to  1  &  2  Vict.  c.  1 10,  s.  8 ;  and  the  evi- 
dence intended  to  be  adduced  being  that  contained  in 
two  proposed  depositions,  which  were  set  out  in  the 
petition. 

The  first  of  these  was  a  deposition  of  Joseph  Bow- 
man, one  of  the  petitioning  creditors,  which,  after 
deposing  to  the  existence  of  the  petitioning  creditors' 
debt,  went  on  to  state,  that  the  deponent  did,  on  the 
8th  of  April  last,  make  an  affidavit  of  the  debt  to  the 
effect  thereinbefore  stated,  and  that  such  affidavit  was 
duly  sworn  and  filed  in  the  Court  of  Bankruptcy  on  that 
day ;  that  on  or  about  the  10th  of  April,  the  deponent 
caused  a  notice  signed  by  him,  requesting  payment  of 
or  a  security  for  his  debt,  to  be  served  on  the  bankrupts, 
pursuant  to  the  statute  in  that  case  made  and  provided, 
and  that  the  bankrupts  had  not  compounded  for  the  said 
debt.  The  other  proposed  deposition  was  that  of  one 
Henry  Prosser,  to  the  effect  that,  on  the  18th  of  May, 
the  deponent  had  duly  made  search  in  the  proper  office 
of  the  Court  of  Bankruptcy,  and  that  no  bond  or  obli- 
gation had  been  entered  and  filed  in  that  Court,  by  or  on 
behalf  of  the  bankrupts,  as  required  by  the  statute,  and 
in  pursuance  of  the  notice  given  and  the  affidavit  made 

(a)  See  Ex  parte  Rotc«,  2  Ro.  339. 
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by  Joseph  Boicman ;  that  the  notice  and  the  duplicate  1841. 
thereof  were  respectively  signed  by  Joseph  Bowman  on 
the  day  of  the  date  thereof,  in  the  presence  of  the  depo-  Bowman 
nent ;  and  that  office  copies  of  the  notice  and  affidavit 
were  annexed  to  that  deposition.  The  petition  stated, 
that  it  would  be  extremely  inconvenient  for  the  peti- 
tioners to  leave  their  business,  and  go  to  Hythe,  where 
the  fiat  was  to  be  opened ;  and  the  prayer  was,  that  the 
attendance  of  the  persons  who  had  made  these  depo- 
sitions might  be  dispensed  with ;  that  the  deposition  of 
Joseph  Bowman  might  be  received  as  sufficient  evidence 
of  the  petitioning  creditors'  debt,  the  office  copy  of  the 
petitioning  creditor's  affidavit  be  admitted  by  the  Com- 
missioners, as  sufficient  evidence  of  the  affidavit  being 
so  made  and  filed  as  was  stated  in  the  deposition;  and 
that  the  other  proposed  deposition  might  be  admitted 
as  sufficient  evidence  that  no  bond  had  been  entered  or 
filed  in  the  Court  of  Bankruptcy  by  the  bankrupts,  as 
required  by  the  statute. 

Mr.  Kenyon  Parker  for  the  petition. 

The  Court  made  an  Order  in  the  following  form : 
"  That  the  Commissioners  acting  in  the  execution 
of  the  said  fiat,  be  at  liberty  to  receive  as  evidence 
of  the  petitioning  creditors'  debt,  on  opening  the 
said  fiat,  an  office  copy  of  the  affidavit  as  to  the  debt 
of  the  said  petitioning  creditors,  filed  in  the  office  of 
the  Lord  Chancellor's  Secretary  of  Bankrupts,  at 
the  time  of  striking  the  docket  on  which  such  fiat 
issued,  or  such  further  evidence  by  affidavit  as  the 
said  Commissioners  shall  think  fit  to  require;  and 
that  the  personal  attendance  of  the  said  petitioners 
as  such  petitioning  creditors,  and  of  the  said  Henry 
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1841. 

Ex  parte 
Bowu  AN 
and  another. 


Prosser,  before  the  Commissioners  on  opening  the 
said  fiat,  may  be  dispensed  with.  And  it  is  ordered 
that  the  said  Commissioners  be  also  at  liberty  to 
receive,  on  opening  the  said  fiat,  an  office  copy  of 
the  affidavit  of  the  said  petitioner,  Joseph  Bowman, 
so  filed  in  the  said  Court  of  Bankruptcy  on  the  8th 
day  of  April  last,  as  good  and  sufficient  evidence 
of  such  affidavit  having  been  so  made  and  filed; 
and  that  in  like  manner  the  said  Commissioners 
be  at  liberty  to  receive  and  admit,  as  good  and 
sufficient  evidence,  the  deposition  of  the  said 
Henry  William  Prosser  that  no  bond  hath  been 
entered  or  filed  with  the  said  Court  by  or  on 
behalf  of  the  said  Edward  Skillman  and  Ashley 
Cooper  Keiler,  as  required  by  the  said  statute,  and 
in  pursuance  of  the  said  notice  so  given  to  them 
by  the  said  petitioner,  Joseph  Bowman," 


Wettmiuster, 
Mail  26. 

Where  the 
bankrupt  had 
carried  on  bu- 
siness in  Lon- 
don, which  was 
his  li 


Ex  parte  Charles  Gregory. — In  the  matter  of 
Thomas  Saunders  Cave. 
Ex  parte  Rushbrooke.— In  the  same  matter. 

This  was  the  petition  of  two  persons  claiming  to  be 
creditors  of  the  bankrupt,  praying  that  the  fiat  might  be 
transferred  to  one  of  the  Commissioners  of  the  Court 
dJiSeftSi  of  Bankruptcy,  in  London;  or  that  it  might  be  im- 
been  also  en-     pounded,  and  a  renewed  fiat  issued  to  a  London  Com- 

gaged  id  mining  1 

simulations  in  missioner;  or  else  that  it  might  be  annulled,  and  a  new 

Cornwall,  and 

had  been  subse-  fiat  issued  to  a  London  Commissioner;  and  that  the  costs 

quently  living 

with  a  relation  of  the  application  might  be  paid  by  Elizabeth  Lindley 

near  Dover 

under  a  feigned  Bawcn. 

name,  a  fiat  that  .  .  .     ,  . 

had  been  issued      The  petition  stated,  that  the  bankrupt,  from  the  year 

to  Commis- 
sioners at  Dover  was  ordered  to  be  impounded,  and  the  proceedings  under  it  transferred  to  the 
Court  of  Bankruptcy  in  London,  to  which  a  renewed  hat  was  ordered  to  be  issued. 
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1836,  was  engaged  in  a  mining  speculation  in  Cornwall,  1841. 

but  also  carried  on  the  business  of  a  merchant,  residing  gJ^X 

principally  in  London,  first  at  Thomas's  Hotel  in  Berke-  GR">°«*- 

ley  Square,  and  afterwards  in  Park  Lane  near  Grosvenor  Rvshmookb. 

Gate ;  and  that,  whilst  residing  at  the  last  place,  he 

became  indebted  to  the  petitioner  in  the  sum  of  120/. 

15s.  6d.  for  goods  sold  and  delivered.    That  during 

some  part  of  this  time,  however,  he  had  a  counting-house 

in  Bread  Street,  Cheapside,  and  had  also  a  residence 

and  some  place  of  business  in  the  county  of  Cornwall, 

where  he  carried  on  his  other  dealings.    In  December 

1840,  it  was  discovered  that  the  bankrupt  was  residing 

at  W aimer  in  the  county  of  Kent  with  Mrs.  Elizabeth 

Lindley  Botcen,  his  wife's  aunt,  under  the  feigned  name 

of  T.  S.  Brown.    On  the  1st  January  1841  the  bank- 

nipt  was  arrested  at  Walmer,  at  the  suit  of  an  execution 

creditor,  and  lodged  in  Dover  Castle. 

On  the  9th  February  1841  a  fiat  was  issued  against 
the  bankrupt  by  Mrs.  Bowen,  as  the  petitioning  creditor, 
directed  to  Commissioners  for  the  Eastern  Division  of 
the  county  of  Kent,  describing  him  as  "  of  Walmer  in 
the  county  of  Kent,  and  formerly  of  Thomas's  Hotel, 
Berkeley  Square,  in  the  county  of  Middlesex,  and  of 
Ludgwan  in  the  county  of  Cornwall,  but  then  a  prisoner 
for  debt  in  the  gaol  of  Dover  Castle,  merchant,  dealer, 
and  chapman." 

The  petition  alleged,  that  all  the  property  which  had 
been  discovered  to  belong  to  the  bankrupt  was  situate  in 
Cornwall,  with  the  exception  of  a  small  portion  near 
London;  and  that,  with  the  exception  of  a  few  creditors 
resident  in  Cornwall,  and  the  execution  creditor  who 
resided  at  Paris,  a  large  proportion  of  the  bankrupt's 
creditors,  except  the  shareholders  in  the  mines,  were 
resident  in  London ;  the  others  residing  in  various  parts 
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1841.      of  England  and  Scotland ;  and  that  none  of  the  creditors 
j^J^     were  resident  at  Dover,  nor  had  the  bankrupt  any  deal- 
Grsooby.    jugg  or  business  at  that  place. 
Ruau brooks.      Assignees  had  been  chosen  under  the  fiat,  of  whom 
one  was  a  clerk  in  an  attorney's  office;  and  the  last 
examination  of  the  bankrupt  had  been  adjourned  to  the 
29th  May  instant. 

It  was  alleged,  that  the  bankrupt  had  since  the  year 
1836  been  engaged  in  very  extensive  dealings  to  the 
amount  of  several  hundreds  of  thousands  of  pounds;  and 
that  it  was  expedient,  therefore,  in  order  that  the  parti- 
culars of  the  estate  might  be  ascertained,  and  the  same 
properly  administered,  that  his  dealings  and  transactions 
should  be  minutely  investigated.  That  the  assignees 
were  resident  at  considerable  distances  from  Dover,  and 
could  not  discharge  their  duties,  without  great  expense 
in  travelling  to  and  from  Dover,  and  therefore  that  it 
was  highly  expedient  that  the  fiat  should  be  worked  in 
London.  That  the  bankrupts  books  and  papers  were 
in  the  hands  of  two  different  persons  in  London,  who 
claimed  to  have  liens  thereon,  and  that  the  production 
of  them  could  not  be  procured,  without  the  expense  of 
those  parties  travelling  with  them  to  Dover,  as  often  as 
it  might  be  necessary  to  inspect  them. 

It  appeared  that  another  petition  for  the  same  object 
as  the  present  one  had  been  presented  by  six  other  cre- 
ditors of  the  bankrupt,  but  had  afterwards  been  with- 
drawn, as  the  petitioner  alleged,  by  the  intervention  of 
the  bankrupt,  and  with  the  view  of  enabling  him  to  pass 
his  last  examination  at  Dover,  in  the  absence  of  those 
creditors  who  would  strictly  examine  him  and  ascertain 
the  true  state  of  his  affairs. 

The  petition  further  alleged,  that  the  proceedings 
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which  had  hitherto  taken  place  under  the  fiat  had  been  i84i. 
managed  and  conducted  principally  by  the  friends  and 

Ex  parte 

agents  of  the  bankrupt,  or  by  such  of  his  creditors  as  GaxoonY. 

had  been  induced  to  assist  him  in  getting  thereby  relieved  r^* 

from  his  debts;  and  that,  unless  the  proceedings  under 

the  fiat  should  be  removed  to  London,  the  bankrupt, 

and  the  petitioning  creditor  who  was  his  instrument, 

would  be  enabled  to  defeat  the  just  object  of  the  fiat,  to 

the  injury  of  the  general  creditors  and  in  abuse  of  the 

process  of  the  Court.   No  sale,  or  contract  for  sale,  of 

any  part  of  the  bankrupt's  estate  had  yet  been  made  by 

the  assignees. 

Mr.  Bethell,  and  Mr.  Romilfy,  appeared  in  support  of 
the  petition. 

Mr.  Swanston,  and  Mr.  J,  Russell,  for  the  assignees. 
The  present  petitioners  are  persons  whose  claims  have 
been  rejected  by  the  Commissioners.  That  of  Colonel 
Rushbrooke  was  rejected,  on  the  ground  that  he  was  a 
partner  with  the  bankrupt.  There  are  no  precedents  for 
such  an  application  as  this,  after  the  choice  of  assignees. 
[Sir  John  Cross.  In  Ex  parte  Waring  {a)  a  commission 
was  ordered  to  be  transferred  from  Birmingham  to  Bris- 
tol, after  the  choice  of  assignees.]  Part  of  the  prayer 
of  the  present  petition  is,  that  the  fiat  should  be  super- 
seded. Now,  in  Ex  parte  Fellows  (b)f  the  Vice-Chan- 
cellor said  that  there  was  no  instance  of  superseding  a 
commission  merely  for  the  convenience  of  creditors,  and 

(a)  Mont.  216. 

(6)  2  Jdadd.  141.  In  Ex  parte  J  oh  nun,  1  Deac.  &  C.  221,  where  ell 
the  creditors  lived  in  London,  except  two,  a  country  commission  which  had 
issued,  waa  ordered  to  be  impounded,  and  a  fiat  was  directed  to  a  London 
Commissioner. 
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1841.      he  refused  in  that  case  to  supersede,  although  the  ground 
of  the  application  was,  that  the  commission  was  issued 

Ex  parte  rr 

Gheoohy.    to  a  place  where  there  were  only  two  creditors,  and 
rJshhP*ooke.  which  was  distant  200  miles  from  the  great  body  of  the 
creditors.    There  are  persons  claiming  to  be  creditors 
to  the  amount  of  70,000/.,  who  reside  in  the  county  of 
Kent.    If  the  petitioners  had  any  just  grounds  for  pre- 
senting  this  petition,  they  ought  to  have  applied  before, 
but  they  have  not  come  here  until  they  have  tried  every 
other  scheme  to  have  their  claims  admitted.   The  peti- 
tioning creditor  swears,  that  she  was  no  shareholder  in 
the  mining  speculation  of  the  bankrupt,  and  that  she  was 
in  no  respects  acting  in  collusion  with  him,  for  the  pur- 
pose of  evading  or  eluding  the  process  of  the  Court. 
Ex  parte  Waring  (a)  was  no  authority  for  such  a  case  as 
this.    [Sir  John  Cross.  The  question  here  is,  not  one  of 
cases,  but  depends  on  the  contruction  of  the  act  of  par- 
liament.]   The  act  of  parliament  (6)  only  authorizes  the 
Court  to  issue  a  renewed  fiat,  where,  by  reason  of  the 
death  of  Commissioners,  or  for  any  other  cause,  it  be- 
comes necessary ;  the  Court  is  not  authorized  to  do  so, 
merely  on  the  ground  of  expediency  or  inconvenience. 
The  prayer  of  this  petition  cannot  be  supported,  except 
on  the  ground  of  the  fiat  having  been  improperly  worked. 
[Sir  John  Cross.  The  Court  must  be  guided  not  so  much 
from  the  details  of  the  past,  as  what  will  be  best  to  be 
done  in  future.]    It  is  only  from  the  past,  that  the  Court 
can  judge  what  ought  to  take  place  in  future.  There 
ought  to  have  been  no  delay  in  such  an  application  as 
this— the  petitioners  ought  to  have  come  promptly  to 
the  Court,  instead  of  waiting  from  February  till  May. 

(a)  Moat.  216.  (fc)  6  Ceo.  4.  c.  16.  s.  26. 
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Mr.  Anderdon,  for  the  petitioning  creditor.    There  1841. 
ought  to  be  no  transfer  of  the  proceedings  to  another  EXparte 
Commissioner,  after  the  choice  of  assignees;  and  the  G«econr. 
petitioners  want  to  effect  this  object  through  the  medium  Rusnraooii. 
of  a  renewed  fiat.    In  Ex  parte  Kirby(a)  a  renewed 
commission  was  ordered  to  be  issued  to  London  Com- 
missioners, where  the  original  commission  had  been 
worked  at  Brighton ;  but  this  was  only  because  such  a 
proceeding  became  necessary  from  the  improper  conduct 
of  the  commissioners.    The  Court  cannot,  under  the 
26th  section  of  the  Bankrupt  Act,  order  a  fiat  to  be 
renewed,  except  in  a  case  of  inevitable  necessity. 


Mr.  Bethell,  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross. — It  appears  to  me,  as  far  as  I  can 
judge  from  the  facts  before  the  Court,  that  this  fiat  has 
been  issued  by  the  procurement  of  the  bankrupt  himself, 
and  the  place  for  its  execution  to  have  been  also  chosen 
by  himself.  If  the  solicitor  who  sued  out  the  fiat  had 
acted  properly,  he  would  have  had  the  fiat  directed  to 
the  place  which  was  the  last  domicile  of  the  bankrupt; 
and  this  place  appears  to  have  been  Bread  Street,  in  the 
city  of  London.  Instead  of  doing  this,  however,  the 
solicitor  sues  out  a  fiat  directed  to  the  place  where  the 
bankrupt  was  accidentally  found,  and  where  he  was  living 
under  a  false  name.  I  might  perhaps  have  had  some 
doubt,  whether  the  assignees  and  the  petitioning  creditor 
had  not  been  acting  bond  Jide,  if  so  much  zeal  had  not 
been  shown  by  them  in  opposing  this  petition,  set  on, 
too,  as  it  would  appear,  by  the  solicitor  who  was  origi- 
nally employed  by  the  bankrupt.    For  these  reasons, 

(a)  Mont.  &  M.  405. 
VOL.  II.  H 
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1841.  as  well  as  for  the  more  convenient  execution  of  the  fiat, 
and  to  save  expense  to  parties  who  may  be  obliged  to 
OnEoomr.  travel  to  and  from  Dover  during  the  progress  of  the 
ftc»££u.  working  of  the  Bat,  it  seems  to  me  desirable  that  the  fiat 
should  be  worked  in  London.  I  am  of  opinion,  there- 
fore, that  a  renewed  fiat  should  be  issued  to  a  London 
Commissioner,  and  that  all  the  proceedings  under  the 
present  fiat  should  be  transferred  to  him.  As  to  the 
question  of  costs,  I  think  all  parties  should  have  their 
costs  out  of  the  estate;  but  before  I  allow  the  petitioning 
creditor  her  costs,  I  must  be  satisfied,  upon  her  affidavit, 
that  she  opposed  the  petition  at  her  own  expense,  and 
that  she  was  not  a  mere  tool  in  the  hands  of  the  bank- 
rupt's solicitor. 

Mr.  Bethell  objected  to  the  assignees  being  allowed 
their  costs  out  of  the  estate. 

Sir  John  Cross. — I  think  it  was  incumbent  on  the 
assignees  to  appear  on  this  petition;  but  it  would  cer- 
tainly have  been  more  correct,  if  they  had  submitted  to 
any  Order  of  the  Court,  instead  of  setting  up  such  a  vio- 
lent opposition  to  the  prayer  of  the  petitioners.  On  the 
whole,  however,  I  think  they  should  have  their  costs  out 
of  the  estate. 

The  petitioning  creditor  having  now  made  an  affidavit 
that  she  retained  the  solicitor  to  oppose  the  petition  at 
her  own  expense,  the  Court  also  allowed  her  costs  out 
of  the;  estate. 

One  Order  on  both  petitions;  that  the  present  fiat 
should  be  impounded,  and  a  renewed  fiat  issued 
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to  a  Commissioner  of  the  Court  of  Bankruptcy  in  1841. 


London,  to  which  all  the  proceedings  should  be 

Ex  pailc 

transferred.    All  parties  to  have  their  costs  out  Gbeqouy. 

of  the  estaip  ^x  V*Tie 


Ex  parte  Harvey  Gem  and  James  Powley. — In  the 

matter  of  John  Rumsey.   Watmimter, 

3fay31^/un«l. 

1  HIS  was  a  petition  of  creditors  to  annul  the  fiat,  Where  an  attor- 
which  had  been  issued  against  the  bankrupt  as  a  money  habit  of  having 
scrivener,  on  the  ground  that  the  bankrupt  was  not  a  h^cHenude- 

trail—  Ported  with 

traaer'  him  to  lay  out 

It  appeared  from  the  affidavits  of  various  persons  J^JJjL^S 
made  in  opposition  to  the  petition,  that  some  of  these  from 

rr  r  /  others  a  com- 

persons  were  acquainted  with  the  bankrupt  for  a  long  pensationor 

gratuity  for  pro- 
time,  and  that  they  knew  him,  as  they  alleged,  to  be  a  curing  loans  of 

money  for  them, 

money  scrivener ;  that,  in  a  bill  sent  in  by  him  to  one  of  besides  his 

•  •1  i  /»  i  i     t  •       charges  for 

his  clients,  there  was  a  charge  for  attending  and  taking  preparing  the 

/»  i      i  «  .  r-  mortgage  secu- 

instructions  tor  procuring  the  loan  ot  a  certain  sum  ox  nties,  he  was 
money ;  that  he  was  accustomed  to  take  extra  fees  for  trader^hin 
procuring  loans,  over  and  above  his  charge  for  preparing  BaXupt* 
the  deeds  and  other  documents  to  secure  the  loans.  One         "  * 

money  broker, 

witness  stated,  that  she  sold  an  estate  to  Lord  Carrinq-  and  a  person 

*>    "receiving  other 

ton.  and  that  she  left  the  purchase-money  in  the  hands  men's  monies 

1  *  into  his  trust 

of  the  bankrupt,  to  be  invested  in  securities.  Two  other  or  custody," 

whether  or  not 

witnesses  deposed,  that  they,  on  two  several  occasions,  he  might  be 

•        T/r»  n  •  i     i     i      i     considered  lia- 

hau  deposited  different  sums  of  money  with  the  bank-  ble  to  the  bank. 

-       »  /»  .         .        i  .  .  .      rupt  law  as  a 

rapt,  for  the  purpose  ot  investing  the  same  in  securities  banker  or  a 
on  real  property.   Another  witness  swore,  that  he  paid  SCM£°Y/«,  that 
the  bankrupt  a  sum  of  money  for  procuring  a  loan,  J' j^^. 

the  Commis- 
sioners may  be  read  in  contradiction  of  a  subsequent  affidavit  made  by  him,  if  notice  has 
been  given  to  the  other  side  of  the  intention  to  read  it,  and  they  have  been  furnished  with  a 
copy. 
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independently  of  his  charges  in  his  bill  of  costs  for  pre- 
paring the  mortgage  deed. 

Mr.  Swans  ton,  in  support  of  the  petition,  called  on  the 
other  side  to  establish  the  trading. 

Mr.  Anderdon,  and  Mr.  M.  CJtambers,  for  the  peti- 
tioning creditor.  The  trading  we  contend  for  is  money 
scrivening  and  banking.  The  first  statute  relating  to 
bankrupts,  in  which  the  word  "  scrivener"  occurs,  is  the 
21  Jac.  1.  c.  15.,  in  which  it  is  enacted  by  sect.  2,  that 
every  person  "  that  shall  use  the  trade  or  profession  of  a 
scrivener,  receiving  other  men's  monies  or  estates  into 
his  trust,  or  custody,"  shall  be  liable  to  be  made  bank- 
rupt ;  and  by  the  5  Geo.  2.  c.  30.  s.  39.,  the  same  lia- 
bility was  declared  in  the  case  of  bankers. 

In  Ex  parte  Bath  (a),  where  an  issue  was  directed  as 
to  the  fact  of  the  trading,  it  was  contended  before  the 
judge  at  nisiprius,  that,  from  the  alteration  in  the  mode 
in  which  professional  business  is  now  transacted,  the 
business  of  a  scrivener  is  virtually  at  an  end ;  but  Lord 
Chief  Justice  Best  on  that  occasion  said,  "  That  a  scri- 
vener may  now  exist  seems  manifest,  when  we  see  that  in 
a  statute  (6),  which  passed  so  lately  as  the  year  1825,  it  is 
enacted,  '  that  all  persons  using  the  trade  or  profession 
of  a  scrivener,  receiving  other  men's  monies  or  estates 
into  their  trust  or  custody,  shall  be  deemed  traders.' 
The  question  therefore  is,  did  the  bankrupt,  in  the  pro- 
fession of  a  scrivener,  receive  other  men's  monies  ?  and 
the  answer  is  easy.  If  an  attorney  negotiate  loans  as  an 
attorney,  that  is,  if  a  person  go  to  his  attorney,  inform 

(a)  Mont.  82.  (b)  6  Gto.  4.  c.  16.  s.  2. 


1841. 

Ex  parte 
Okm 
and  another. 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 


101 


him  that  he  has  a  sum  of  money  which  he  wishes  to  put  1841. 
out,  and  desire  him  to  procure  security,  the  money  in  the  Yt 
meantime  remaining  in  the  hands  of  the  party's  banker,  and  a*"^,. 
he  is  not  a  scrivener.  But  if  an  attorney  joins,  with  his 
business  of  an  attorney,  the  business  of  a  scrivener,  he  is 
not  less  a  scrivener,  because  he  is  an  attorney.  Now  in 
all  the  instances  proved  in  this  case,  the  money  remained, 
not  in  the  hands  of  the  party's  own  banker,  but  in  the 
hands  of  Mr.  Burman,  until  he  could  procure  suitable 
security  on  which  to  lend  it.  Was  not  this  receiving 
other  men's  monies  into  his  trust  or  custody  ?  and  as  he 
was  paid  by  procuration,  was  he  not  acting  in  the  profes- 
sion of  a  scrivener  ?  Was  he  not  seeking  his  livelihood 
partly  as  a  money  scrivener?"  »In  the  present  case,  the 
bankrupt  has  admitted  taking  procuration  money  for 
procuring  loans ;  for  in  one  of  his  own  bills  there  is  a 
charge  made  by  him  for  this  purpose. — We  now  pro- 
pose to  read  the  deposition  of  a  person  of  the  name  of 
Hatchett,  who  was  a  witness  to  prove  the  trading  before 
the  Commissioners,  but  who  has  since  made  a  contra- 
dictory affidavit  in  support  of  this  petition.  We  have 
given  notice  to  the  other  side  of  our  intention  to  read  it, 
and  have  also  given  them  a  copy  of  it. 

Mr.  Swanston  objected  to  the  reading  of  this  affidavit. 

Sir  John  Cross. — There  is  no  question  but  that  the 
respondent  might  make  an  affidavit,  stating  that  the 
party,  who  has  made  an  affidavit  in  support  of  the  peti- 
tion, has  previously  made  a  different  statement  upon 
oath  before  the  Commissioners.  The  distinction,  then, 
between  that  proceeding  and  reading  the  deposition 
itself,  after  giving  the  other  side  notice  of  the  intention 
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1841.      to  read  it,  and  furnishing  them  with  a  copy,  is  very 
Ex  paite     shadowy  indeed. 

Gem 
and  another. 

Mr.  Swanston  said,  that  he  did  not  object  to  the  depo- 
sition being  read  in  contradiction  of  the  subsequent  affi- 
davit, so  that  it  was  not  received  in  proof  of  the  facts 
stated  in  it. 

Mr.  A?iderdons  and  Mr.  Chambers.  We  admit,  that,  in 
the  bankrupt's  mode  of  dealing  with  his  clients,  no  pro- 
curation money  was  taken  from  the  person  who  deposited 
the  money  to  be  placed  out  at  interest,  but  merely  from 
the  person  who  borrowed  the  money;  and  this  is  the 
constant  practice.  In  a  bill  delivered  by  the  bankrupt 
to  one  of  the  persons  who  employed  him,  there  is  a 
charge  for  "  attending  and  taking  instructions  for  pro- 
curing a  loan  of  £  ,  3s.  4<f."    This  charge  alone  is 

evidence  of  money  scrivening.  But  his  remuneration  as 
a  money  scrivener  proceeded  as  well  from  his  profit  in 
preparing  the  deeds  to  secure  the  loans,  as  from  his 
taking  a  compensation  to  procure  it;  and  this  is  the 
mode  of  dealing  contemplated  by  the  act  of  parliament. 
[Sir  John  Cross,  You  contend,  then,  that  the  word 
"  scrivener"  in  the  act  of  parliament  means  u  scribe."] 
Our  argument  certainly  goes  to  that  extent.  In  Hut- 
chinson v.  Gascoigne  (a),  where  it  appeared  that  an 
attorney  was  the  general  depositary  of  the  money  of 
his  clients  and  other  persons  who  employed  him,  not 
simply  in  his  character  of  an  attorney,  but  as  a  money 
agent,  to  invest  their  money  upon  securities  at  his  own 
discretion,  allowing  him  procuration  fees  for  any  sum 

(a)  Holt,  N.  P.  Rep.  507. 
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placed  out  by  him  on  bond  or  mortgage,  as  well  as  a  fee  1841. 
or  charge  for  the  preparing  of  the  deeds,  it  was  decided  E^parte 
that  such  a  course  of  dealing  was  substantially  the  busi-  ^£ 
ness  of  a  scrivener  (a). 

But  we  contend,  that  the  evidence  proves  another  dis- 
tinct branch  of  trading,  as  a  banker,  by  keeping  other 
men's  monies  in  his  hands ;  and  it  is  not  necessary  that 
he  should  keep  an  open  shop  for  this  purpose.  For 
in  Ex  parte  Wilson  (6),  where  it  was  argued  that  the 
bankrupt  in  that  case  could  be  no  banker,  because  he 
kept  no  shop,  Lord  Hardwicke  said:  "A  scrivener  does 
not  keep  an  open  shop ;  and  yet,  as  he  receives  money 
belonging  to  other  people,  and  places  it  out  on  securities, 
which  is  the  business  of  a  scrivener,  he  may  be  a  bank- 
rupt. So  may  a  person  acting  as  a  banker,  though  not 
keeping  an  open  shop." 

Mr*  Swans  ton,  in  reply.  The  other  side  have  not 
been  able  to  lay  a  finger  upon  one  specific  act  of  trading; 
but  have  merely  gone  into  evidence  of  generalities.  [Sir 
John  Cross.  It  is  true  that  there  is  no  evidence  of  one 
complete  act  of  trading  in  itself,  because  there  is  no  spe- 
cial payment  proved  for  procuration  money;  but  then  the 
question  is,  whether,  under  all  the  circumstances  of  the 
case,  the  Court  will  not  infer  that  there  was  a  scrivening 
for  a  profit.]  The  Court  will  not  infer  from  general 
circumstances,  that  there  was  a  specific  payment  for 
procuration  money.  They  have  not  shown  in  any  one 
instance,  that  there  was  a  payment  for  procuration  by 
any  one  person  who  deposited  money  with  the  bankrupt 
to  be  laid  out  on  security.    They  must  show,  that  the 

(a)  And  see  1  Deac.  B.  L.  23.  (b)  1  Atk.  218. 
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Gem 
and  another. 


1841.      occupation  of  what  they  call  scrivening  was  not  merely 
Ex  pane     incidental  to  the  profession  of  an  attorney,  but  was 
carried  on  in  the  course  of  an  independent  substantive 
pursuit. 

With  respect  to  the  other  species  of  trading  that  has 
been  set  up  by  the  petitioning  creditor,  namely,  that  of  a 
banker, — the  only  evidence  in  support  of  the  banking  is 
furnished  by  an  affidavit  of  a  person  of  the  name  of  Cox, 
who  states  merely  "  that  he  was  informed  and  believes" 
that  the  bankrupt  carried  on  the  business  of  a  banker ; 
and  his  reason  for  so  believing  is,  because  there  are 
entries  appearing  in  his  books  of  monies  received  and 
paid  on  account  of  different  persons,  in  the  same  way  as 
monies  are  in  general  received  and  paid  by  bankers,  and 
that  the  books  were  kept  in  the  same  manner  as  those 
kept  by  bankers.  The  answer  to  this  is,  that  the  bank- 
rupt was  the  executor  of  some  of  those  persons ;  and 
that  the  mere  fact  of  his  adopting  the  plan  of  bankers  in 
keeping  his  books,  for  the  sake  of  method  or  clearness, 
does  not  prove  that  he  was  himself  a  banker.  Besides, 
these  books  arc  no  evidence  as  against  the  assignees. 
[Sir  John  Cross.  They  are  evidence  of  the  mode  in  which 
he  dealt  with  the  money  of  his  employers.]  Even  taking 
that  to  be  so,  the  evidence  as  to  banking  amounts  to 
nothing. 

Then,  to  recur  to  the  alleged  trade  of  scrivening.  There 
is  no  doubt  that  the  same  person  may  unite  both  the 
employments  of  an  attorney  and  a  scrivener;  but  then  it 
must  be  ascertained  in  which  transaction  he  was  the  one 
or  the  other ;  and  the  greatest  judge  who  ever  sat  in  the 
Court  of  Chancery  has  said,  that  the  policy  of  the  law  will 
not  permit  him  to  be  both  attorney  and  scrivener  in  the 
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same  transaction  (a).    The  nature  of  the  business  of  a  1841. 
was  very  much  discussed  before  Lord  Redesdale, 


and  another. 


Ex  parte 

h  the  matter  of  Warren (o);  in  which  case  there  was  an  AGtu 
instruction  of  the  employer  to  lay  out  his  money  on  inte- 
rest, an  actual  laying  out,  and  a  charge  of  the  attorney 
for  doing  so ;  but  Lord  Redesdale  held,  that  this  case 
of  scrivening  might  have  been  incidental  to  his  character 
of  an  attorney;  and  that  though  an  attorney  might  nego- 
tiate occasional  loans  of  money,  for  which  he  even 
received  procuration  fees,  yet  that  he  did  not  thereby 
become  a  scrivener,  [Sir  John  Cross.  What  Lord 
Redesdale  meant  was,  that  the  scrivening  was  incidental 
to  his  character  of  an  attorney  in  that  particular  instance. 
But  if  there  is  a  general  course  of  dealing  as  a  scrivener, 
then  it  is  not  incidental.]  The  number  of  instances  will 
not  make  the  case  stronger,  any  more  than  in  the  case 
of  a  schoolmaster  who  sells  books  to  his  scholars,  as 
incidental  to  his  occupation  of  a  schoolmaster;  it  is 
perfectly  immaterial,  whether  he  sells  one  book  or  a 
hundred.  It  is  not  by  arithmetical  progression,  but  by 
logical  reasoning,  that  the  number  of  the  acts  done  are  to 
be  estimated.  In  the  matter  of  Warren  there  was  de- 
cided evidence  of  scrivening,  if  there  could  be  any  evi- 
dence of  such  a  dealing.  But  the  doubt  that  occurred  to 
the  mind  of  Lord  Redesdale,  as  well  as  to  that  of  Lord 
Chief  Justice  Dowries,  was,  that  the  scrivening  was  only 
incidental  to  the  occupation  of  an  attorney,  and  not  a 
substantive  occupation  in  itself.  In  Ex  parte  Pater- 
wn  (c),  Lord  Eldon  says,  "  that  trading  as  a  scrivener 
does  not  depend  upon  the  fact,  whether  the  bankrupt 
has  or  has  not  occasionally  done  acts  which  a  scrivener 

(•)  See  Lord  Eldon't  judgment  io  Ex  parte  Malkin,  2  Ves.6t  B.  31. 
(6)  2  Sch.  &  Lef.  414.  (c)  1  Rom,  405. 
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1841.      peculiarly  and  properly  would  have  done ;  not  upon  what 

Impart*  °e  mav  nave  ^one  uP°n  onc  ^av»  ^  w^al  uP°n  another* 
and  ^Shar.  but  uP°n  his  ******  generally  to  get  a  living  by  so 
doing."  And  though  in  Ex  parte  Malkin{a),  Lord 
Eldon  said,  "  that  he  had  a  notion,  that  if  an  attorney, 
acting  to  such  an  extent  as  to  afford  evidence  of  a  general 
intention,  received  commission  for  laying  out  money,  as 
well  as  fees  for  drawing  and  executing  conveyances,"  he 
would  thereby  become  a  scrivener,  within  the  operation 
of  the  bankrupt  law ;  yet  even  in  this  case,  so  strongly 
put  by  Lord  Eldon  as  to  afford  evidence  of  a  general 
intention  to  deal  as  a  scrivener,  Lord  Eldon  added,  that 
he  was  not  sure  that  his  notion  was  well  founded,  and 
he  accordingly  directed  an  issue.  The  issue  was  tried 
before  Lord  Chief  Justice  Gibbt  (6),  who  in  an  able 
charge  to  the  jury  explained  to  them  very  clearly  what 
course  of  dealing  would  make  a  man  a  scrivener.  "  At 
the  present  day,"  his  lordship  said,  "  the  banker  occu- 
pies one  department  of  the  business  of  the  scrivener,  by 
being  the  depository  of  the  money,  and  the  attorney  the 
other,  by  drawing  the  securities.  The  banker  would 
not  be  an  attorney,  though  he  were  occasionally  to  fill 
up  bonds  for  his  customers ;  nor  does  the  attorney  be- 
come a  money  scrivener,  though  on  particular  occasions 
he  incidentally  has  the  money  of  his  clients  to  lay  out 
for  them.  In  order  to  make  a  man  a  money  scrivener, 
he  must  carry  on  the  business  of  being  trusted  with 
other  people's  money  to  lay  out  for  them  as  occasion 
offers.  It  is  not  being  sent  with  the  money  of  his  client, 
or  receiving  it  from  the  person  with  whom  his  client  may 
have  previously  contracted,  that  will  make  an  attorney  a 

(a)  2  V.&B.31;  1  Ron,  406. 

(6)  Be*  Adam,  v.  Malkin,  3  Camp.  534. 
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money  scrivener.  In  that  part  of  the  transaction,  he  is 
no  more  than  a  person  employed  to  fetch  and  carry. 
Having  negotiated  the  loan  and  drawn  the  deeds,  his 
happening  to  receive  and  pay  the  money  is  incidental 
to  his  business  of  an  attorney.  Nor,  if  on  one  or  two 
occasions  money  were  deposited  with  him  to  lay  out, 
would  that  constitute  him  a  money  scrivener;  he  must 
be  carrying  on  generally  the  business  of  a  money 
scrivener.  That  must  be  part  of  his  known  occupation. 
And  then  his  lordship,  after  referring  to  Lord  Eldon's 
observations  in  Ex  parte  Paterson  (a),  adds :  "  Though 
au  attorney  may  have  incidentally  acted  as  a  scrivener, 
that  is  not  sufficient;  though  money  may  have  been  depo- 
sited with  him,  for  which  he  was  afterwards  to  seek  a 
borrower,  a  few  isolated  instances  of  that  sort,  occurring 
in  the  course  of  his  business  as  an  attorney,  would  not 
bring  him  within  the  operation  of  the  bankrupt  laws.0 
And  the  jury,  upon  his  summing  up,  found  a  verdict  for 
the  defendant,  thereby  affirming  that  the  attorney  in  that 
instance  was  not  a  scrivener.  In  the  case  of  Hutchinson 
v.  Gascoigne  (6),  which  has  been  relied  on  by  the  other 
side,  the  attorney  was  employed  generally  as  a  money 
agent,  and  had  large  sums  deposited  with  him  to  invest 
upon  securities  at  his  own  discretion,  being  allowed  a 
procuration  fee  for  every  sum  so  placed  out  by  him. 
The  mode  of  dealing  in  that  case,  therefore,  came  com- 
pletely within  the  definition  of  a  money  scrivener.  But 
even  there  Mr.  Baron  Wood  observed,  that  if  a  man 
received  money  as  a  mere  channel  to  convey  it  from  a 
lender  to  a  borrower,  or  from  one  client  to  another, 
deriving  his  principal  profit  from  drawing  the  securities, 


(.)  Surh. 


<•)  Holt,  N.  P.  Rep.  607. 
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ami  another. 


1841.  and  from  the  business  of  an  attorney  and  a  conveyancer, 
he  could  not  then  with  propriety  be  considered  a 
scrivener.  Notwithstanding,  therefore,  an  attorney  may 
unite  occasionally  the  employment  of  a  scrivener,  by 
negotiating  annuities  and  loans,  yet  when  the  attorney  is 
the  predominant  character  in  these  transactions,  that  is, 
where  the  bonds,  judgments  and  warrants  of  attorney, 
by  which  the  annuities  are  secured  to  the  grantee,  are 
prepared  in  his  office,  and  he  charges  for  them  in  his 
bill  as  an  attorney,  though  the  annuity  commission  may 
be  included  in  these  charges,-— he  will  not  be  subject  to 
the  bankrapt  law  as  a  scrivener  ;  Hurd  v.  Brydges  (a). 
In  the  affidavit  of  Crooke,  which  has  been  relied  on  by 
the  respondents  to  establish  the  trading,  he  states  that 
he  employed  the  bankrupt  to  raise  money  on  mortgage 
of  certain  property,  and  that,  besides  his  charge  for  pre- 
paring the  mortgage  securities,  he  charged  another  sum 
as  a  bonus  or  remuneration  for  procuring  the  money. 
We  have  given  them  notice  to  produce  the  bill  of  costs 
in  which  that  charge  was  made.  They  have  not  done 
so— Why  ?  Because  the  charge  would  have  been  found 
to  be  the  charge  of  attendance,  as  an  attorney.  Now, 
that  will  not  do ;  for  In  re  Warren  (b)  there  was  an 
express  charge  even  for  procuration,  and  yet,  as  it  was 
incidental  to  his  occupation  of  an  attorney,  it  was  held 
not  to  be  scrivening.  The  criterion  therefore  will  be, 
whether  the  transactions  relied  on  by  the  other  side 
were  primary  transactions  of  the  bankrupt  for  the  pur- 
pose of  seeking  his  livelihood  as  a  scrivener,— or  were 
they  merely  incidental  to  his  occupation  of  an  attorney? 
Three  cases  have  been  specified,  where  it  is  alleged  that 

(«)  Holt,  N.  P.  Rep.  654.  (6)  Supra. 
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the  money  was  deposited  for  the  purpose  of  being  in- 
vested on  mortgage,  and  that  part  of  it  was  so  invested. 
But  in  neither  of  these  cases  does  it  appear  that  there 
was  any  charge  for  procuration ;  and  indeed  we  have  the 
affidavits  of  the  persons  to  whom  the  money  was  ad- 
vanced,  and  who  state  that  there  was  no  charge  made  on 
them  for  procuration.  In  one  case,  also,  the  money  was 
deposited  for  the  express  purpose  of  being  lent  to  a  par- 
ticular person  on  mortgage. 

Sir  John  Cross.— It  seems  to  me,  that  a  good  deal  of 
confusion  has  arisen  as  to  the  nature  of  the  dealing  of  a 
money  scrivener,  which  may  not  be  applicable  to  the 
present  state  of  the  law.  By  the  2\  Jac.  1.  c.  19.  s.  2., 
"  alj  and  every  person  or  persons  that  shall  use  the  trade 
or  profession  of  a  scrivener,  receiving  other  men's  monies 
or  estates  into  his  trust  or  custody,"  were  liable  to  be 
made  bankrupt.  By  this  statute,  therefore,  it  was  essen- 
tial that  the  party  should  use  the  trade  or  profession  of  a 
scrivener.  Then  came  the  5  Geo.  2.  c.  30.  s.  39.,  which, 
after  reciting  that  bankers,  brokers,  and  factors  are  fre- 
quently entrusted  with  great  sums  of  money,  and  with 
goods  and  effects  of  very  great  value  belonging  to  other 
persons,  enacted  that  such  bankers,  brokers,  and  factors 
should  be  subject  to  the  bankrupt  law.  The  liability 
therefore  of  money  scriveners  under  the  statute  of  James 
was  thus  extended  to  three  other  classes  of  traders  re- 
ceiving men's  money  and  goods  into  their  trust  and  cus- 
tody. Then  came  the  last  general  act  of  6  Geo,  4.  c.  16. 
s.£.,  which  declares  "that  all  bankers, brokers,  and  per- 
sons using  the  trade  or  profession  of  a  scrivener,  receiving 
other  men's  monies  or  estates  into  their  trust  or  custody" 
shall  be  deemed  traders  liable  to  become  bankrupt.  Now 


1841. 


Ex  parte 

Gt.M 

and  another. 
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I  have  heard  of  no  case  having  occurred  since  the  passing 
of  this  last  act  of  parliament,  that  confines  these  words 
of  the  act,  viz.  "  receiving  other  men's  monies  or  estates 
into  their  trust  or  custody"  to  the  mere  occupation  of  a 
banker,  broker,  or  person  using  the  trade  or  profession 
of  a  scrivener.   And  it  seems  to  me,  that  the  plain  in- 
tention of  the  act  is,  that  whoever  receives  other  men's 
monies  or  estates  into  his  trust  or  custody,  for  the  pur- 
pose of  gaining  a  livelihood  by  the  profits  arising  from 
the  money  so  deposited,  is  to  be  deemed  a  trader  liable 
to  become  bankrupt.  The  cases  that  have  been  cited  do 
not  appear  to  me  to  apply  to  the  construction  I  put  upon 
the  new  act  of  parliament  (a) ;  for  I  do  not  feel  bound  to 
consider  it  a  vital  question,  whether  the  party  was  a 
banker  or  broker,  or  a  scrivener,  but  rather  whether  he 
was  a  person  receiving  other  men's  monies  or  estates 
into  his  trust  or  custody,  with  a  view  to  make  profit  in 
the  disposal  of  them.  Now,  a  money  scrivener  appears  to 
me  to  be  merely  a  broker  between  the  borrower  and  the 
lender  of  money ;  and  the  ground  of  the  opinion  I  have 
formed  in  this  case  is,  that  the  bankrupt  has  here  exer- 
cised the  business  of  a  money  broker,  whether  he  may  be 
called  a  banker,  or  a  scrivener.  But  if  I  entertained  any 
doubt  on  the  matter  as  to  the  trading,  I  should  think 
that  I  ought  not  to  annul  the  fiat, — a  course  only  to 
be  followed,  if  I  had  been  clearly  satisfied  of  the  party 
not  being  a  trader.   After  considering  the  whole  case, 
however,  I  have  no  doubt  upon  the  subject,  my  opinion 
in  favour  of  the  trading  being  founded  on  the  words  of 
the  act  of  parliament. 
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Ill 


1841. 

Ex  parte  James  Ford. — In  the  matter  of  *-*v^> 
James  Ford.   Westminster, 

June  1. 

THIS  was  the  petition  of  the  bankrupt  to  annul  the  Where  the 

*  ■  bankrupt,  after 

fiat,  impeaching  both  the  trading  and  the  petitioning  the  death  of  the 

Stationing  ere- 
tor,  predated 

described  the  bankrupt  as  a  tt  watchmaker,  dealer,  and  annul  the  fiat, 
chapman."    He  now  swore  that  he  was  not  a  watchmaker,  thTtra&ng^nd 
but  merely  a  mender  and  cleaner  of  watches.    The  peti-  jj*  il 

tioning  creditor  was  an  attorney,  and  his  demand  against  J^j££S£M 
the  bankrupt  arose  from  the  costs  of  an  action,  in  which  conflicted  with 

*  his  deposition 

he  was  retained  by  the  bankrupt  in  his  professional  capa-  on  this  subject 

before  the  Com- 

city.   The  bankrupt  stated,  that  no  bill  of  costs  had  ever  miauoners,  the 

Court  refused  to 

been  delivered  or  taxed;  and  that  the  petitioning  creditor  annul;  more 

than  two  years 

had  agreed  only  to  charge  the  costs  out  of  pocket,  which  having  elapsed 
would  reduce  the  demand  considerably  below  100/.  "nhe  fiat.SSU  Dg 
That  the  object  of  the  petitioning  creditor  in  issuing  the 
fiat  was  to  get  rid  of  a  bill  in  Chancery,  which  the  bank- 
rupt had  filed  against  the  petitioning  creditor  for  a 
specific  performance  of  his  contract ;  and  that  within  six 
months  after  the  fiat  was  issued,  the  bankrupt  brought 
an  action  at  law  against  the  petitioning  creditor  to  try  its 
validity,  but  that  the  action  had  abated  by  the  death  of 
the  petitioning  creditor,  which  took  place  in  February 
1840. 


Mr.  Parker  appeared  in  support  of  the  petition. 

Mr.  Swanston,  cantrd,  objected  to  the  right  of  the 
bankrupt  to  present  a  petition  to  annul,  on  the  ground 
of  the  delay  that  had  taken  place  since  the  fiat  was 
issued. 
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1841.  Sir  John  Cross. — I  do  not  think,  under  the  circum- 
parte     stances  stated  in  the  petition,  that  that  is  any  ground  of 

FonD-  estoppel.  But  there  is  this  difficulty  in  the  case.  The 
petitioning  creditor  has  proved  his  debt  on  his  own  affi- 
davit ;  and  now,  after  his  death,  the  bankrupt  calls  upon 
the  assignees  to  prove  what  the  petitioning  creditor  could 
only  prove  himself.  Has  the  bankrupt  any  evidence, 
besides  his  own  affidavit,  to  impeach  the  petitioning 
creditor's  debt  ? 


Mr.  Parker,  There  is  the  evidence  of  other  persons, 
to  prove  that  the  petitioning  creditor  agreed  to  charge 
the  bankrupt  only  costs  out  of  pocket. 

Sir  John  Cross,  having  called  for  the  proceedings 
under  the  fiat,  said,  after  he  had  inspected  them, — I  find 
that  in  December  1838  the  bankrupt's  further  examina- 
tion was  adjourned  to  February  1839,  on  account  of  his 
intention  to  dispute  the  fiat.  But  it  also  appears  in  the 
bankrupt's  deposition  before  the  Commissioners,  that  he 
acknowledged  that  he  had  bought  old  watches  and  clocks, 
and  after  cleaning  and  repairing  them  had  sold  them  for 
a  profit;  although  he  now  swears  that  he  sought  his  living 
by  mending  and  cleaning  watches  only.  There  is  an  end 
therefore  to  the  objection  in  regard  to  the  trading.  And 
as  there  is  so  much  conflict  between  the  statements  of  the 
bankrupt  in  his  present  petition  and  those  in  his  deposi- 
tion before  the  Commissioners,  I  think  I  ought  not  to 
annul  the  fiat,  after  the  death  of  the  petitioning  creditor 
and  the  delay  that  has  taken  place  in  presenting  the 
petition. 

Petition  dismissed. 
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parte  Adam  Freer  Smith,  David  Smith,  and  ^^Xl 
Charles  Butcher. — In  the  matter  of  David 

Clarke.   Wettmintter, 

June  1  A;  4. 

TL  HIS  was  the  petition  of  trustees  under  a  marriage  Where  a  party, 
settlement  to  be  admitted  to  prove  for  the  sum  of  the  misappiica- 

1  o_  i  i  j  tionofatrust 
IZ8.  Via.  ,  fund  by  the 

Tlie  petition  stated,  that  by  a  certain  indenture  of  ^g^Tof  the 
marriage  settlement,  dated  the  28th  February  1825  at  [f".buth»d 

°  *  J  then  no  nght  or 

Calcutta,  and  made  in  contemplation  of  the  marriage  of  in|«reat  what- 

°         ever  to  the  fund, 

Alexander  Falconer  and  of  Josephine  Hume,  two  life  and  afterwards 

acquired  such 

policies  of  assurance  in  two  insurance  companies  estab-  right,  as  admi. 

nistrator  to  the 

lished  at  Calcutta  were  assigned  by  Alexander  Falconer  cestui  que  tmtt  : 

to  the  bankrupt  and  four  other  trustees,  in  trust  for  rights  as  admi- 

Alexander  Falconer  until  the  solemnization  of  the  mar-  SotTfrectc^  by 

riage;  and  after  the  solemnization  thereof,  upon  trust  knowEdgJTon 

that  all  sums  to  become  payable  by  virtue  of  the  policies  ^cqSewm 

should  be  invested  in  some  one  of  the  public  securities  2^,*^, 

of  the  East  India  Company,  or  some  other  good  secu-  j^f^  ™*£ 

rities  real  and  personal,  and  to  pay  the  dividends  and  n?\> aft€'  c0™; 

r  r  J  muting  a  breach 

proceeds  thereof  to  Josephine  Hume,  if  she  should  sur-  of  trust,  the 

*  Bdministiator 

▼ive  Alexander  Falconer,  during  her  life,  to  and  for  her  of  the  ce$tui 

It  ,   ,  n  1  VUt  trUtt  WM 

own  sole  and  separate  use  and  benefit,  or  to  such  person  not  prevented 
as  she  by  writing  under  her  hand  should,  notwithstanding  uTtCStf1 
any  future  coverture,  direct  or  appoint;  and  after  her  Ih^  trust  An™ 
decease,  then  in  trust  for  her  children  by  Alexander  J^^JjJ 
Falconer;  and  if  no  children,  then  in  trust  for  such  lin»of*« 

cettut  que  f  nut. 

person  as  Alexander  Falconer  should  by  any  instrument    where  the 

f  '  petitioner  was 

in  writing  attested  by  two  witnesses,  or  by  his  last  will,  summoned  and 

°  J  *  examined  by  the 

direct  or  appoint ;  and  for  want  of  such  appointment,  in  adverse  pa.ty 

-     ..  ,  »      i     before  the  Com. 

trust  for  his  next  of  km,  according  to  the  statute  for  the  missioner,  and 

stated  a  part  of 

bis  examination  in  an  affidavit  in  support  of  the  petition :  Held,  that  it  was  not  receivable 
m  evidence;  1.  Because  part  of  the  examination  could  not  be  read,  without  the  whole; 
and,  2.  Because  no  notice  had  been  given  to  read  the  examination  on  the  bearing  of  the 
petition. 

VOL.  II.  I 


Digitized  by  Google 


114 


CASES  IN  BANKRUPTCY. 


1811.      distribution  of  intestates'  estates.    And  by  the  said  in- 


Fx  na  te     denture  power  was  reserved  to  Alexander  Falconer  and 

and  oliicfs.  ^  rr 

those  dying  or  desiring  to  be  discharged  from  the  trusts. 

The  marriage  was  solemnized  on  the  2d  March  1825. 

In  1826  the  bankrupt  quitted  the  East  Indies,  having 
appointed  Messrs.  Fergusson  &  Co.  his  attornies. 

In  1829  John  Grant  and  Josiah  John  Hogg,  two  of 
the  trustees,  died. 

On  the  2 1st  July  1826  Alexander  Falconer  died, 
leaving  one  son  of  the  marriage,  who  also  died  in  1827. 

On  the  5th  September  1827  Josephine  Falconer,  his 
widow,  who  had  then  not  attained  the  age  of  twenty-one 
years,  intermarried  with  the  petitioner  Adam  Freer 
Smith,  and  attained  the  age  of  twenty-one  on  the  13th 
November  1827. 

On  the  1st  August  1826  the  bankrupt,  by  his  con- 
stituted attornies,  Messrs.  Fergusson  &  Co.,  received  from 
one  of  the  insurance  companies  at  Calcutta  the  sum  of 
12,000  Sicca  rupees  on  one  of  the  policies  assigned  by 
the  marriage  settlement ;  and  on  the  2d  November 
the  bankrupt  by  his  said  attornies  received  also  from  the 
other  insurance  company,  with  whom  the  other  policy 
was  effected,  the  sum  of  60,000  Sicca  rupees;  and  on  the 
19th  February  1827  the  further  sum  of  9159  Sicca  rupees 
on  the  first  mentioned  policy.  These  three  sums,  making 
together  81,159  Sicca  rupees,  were  allowed  by  the  bank- 
rupt to  remain  as  a  cash  balance  in  the  hands  of  Messrs. 
Fergusson  &  Co.,  and  no  part  was  ever  laid  out  in  any 
securities,  under  the  trusts  of  the  will. 

The  petition  alleged,  that  Josephine  Falconer  was 
utterly  ignorant  of  business,  and  unacquainted  with  the 
trusts  of  the  settlement,  save  only  that  she  was  entitled 
to  an  income  from  her  trustees,  which  was  paid  through 
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the  house  of  Fergusson  &  Co.,  and  that  she  had  no  copy      1 841. 
of  the  deed  of  settlement. 

On  the  26th  November  1833  the  house  of  Fergusson 
8t  Co.  were  adjudged  insolvent  by  the  Court  for  the 
relief  of  Insolvent  Debtors  at  Calcutta,  when  the  trust 
money  in  their  hands  amounted  to  the  sum  of  79,9 10 
Sicca  rupees. 

On  the  10th  December  1835  a  fiat  was  issued  against 
David  Clarke  and  his  partner  Samuel  Gregson. 

On  the  1st  July  1836  Josephine  Smith,  in  pursuance  of 
the  poweT  reserved  to  her  by  the  deed  of  settlement, 
appointed  the  petitioners  to  be  new  trustees,  in  the  place 
of  the  bankrupt  and  the  two  other  surviving  trustees. 

Since  the  bankruptcy  of  David  Clarke,  some  dividends 
had  been  paid  by  Fergusson  &  Co.'s  estate  to  the  trustees 
under  the  settlement,  whereby  the  debt  provable  against 
David  Clarke's  estate  had  been  diminished. 

On  the  4th  April  1839  Josephine  Smith  died. 

On  the  10th  July  1839  the  petitioners  obtained  an 
Order  that  Adam  Freer  Smith,  he  being  the  only  one 
of  the  petitioners  resident  in  England,  might,  on  behalf 
of  himself  and  the  other  petitioners,  prove  against  the 
separate  estate  of  David  Clarke  the  balance  remaining 
doe  of  the  sum  of  80,133  Sicca  rupees,  equivalent  to 
8013/.  sterling,  after  giving  credit  for  the  money  received 
from  the  estate  of  Furgusson  &  Co.,  and  that  the  amount 
of  any  dividends  under  the  proof  should  be  laid  out  in 
the  purchase  of  Bank  three  per  cent,  annuities  in  the 
name  and  with  the  privity  of  the  accountant  in  bank- 
ruptcy, in  trust  for  all  parties  concerned. 

On  the  8th  May  last  the  petitioner  Adam  Freer  Smith 
took  out  letters  of  administration  to  his  deceased  wife, 

sepkine  ^ 
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1841.  On  the  29th  February  1840  the  petitioner  Adam  Freer 
Esparto  Smith,  on  behalf  of  himself  and  his  co-trustees  and  the 
aDd"thm.  Part,es  interested  under  the  settlement,  carried  in  a 
proof  under  the  fiat ;  when  Mr.  Commissioner  Holroyd, 
after  hearing  evidence  and  counsel  on  both  sides,  made 
the  following  Order;  "Admit  the  proof  for  the  capital 
5354/.  8$.  8d.t  and  also  for  the  interest  656/.  12*.  lld.t  on 
account  of  the  life  estate  of  Mrs.  Smith,  without  prejudice 
to  the  claim  of  the  assignees  to  reduce  the  proof  of  such 
interest,  on  the  ground  of  the  acts  of  Mrs.  Smith,  The 
assignees  to  establish  such  right  within  nine  months  from 
this  29th  February  1840,  and  the  dividend  on  the  proof  of 
the  interest  (with  the  consent  of  all  parties)  not  to  be 
transferred  under  the  Order  of  the  Court  of  Review,  until 
after  the  expiration  of  said  nine  months,  and  the  proof 
of  the  capital  of  the  said  trust  funds  to  be  without  pre- 
judice to  any  question  which  the  assignees  may,  within 
nine  months  from  this  29th  February  1840,  raise,  as  to  the 
beneficial  interest  in  the  said  capital,  and  their  right  to 
have  the  proof  in  respect  thereof  reduced  or  wholly  ex- 
punged, on  the  ground  of  the  acts  of  the  party  who  may 
be  decided  to  be  entitled  to  such  beneficial  interest." 

The  sum  of  656/.  12*.  lid,  was  the  interest  which 
accrued  due  between  the  time  of  the  insolvency  of  Fer~ 
gusson  &  Co.  and  the  bankruptcy  of  David  Clarke. 

In  January  1841  an  application  was  made  to  the 
Commissioner  on  behalf  of  the  assignees  to  reduce 
the  proof,  by  disallowing  the  sum  of  656/.  12*.  lid.,  on 
the  ground  that  the  petitioner  Adam  Freer  Smith  and  his 
deceased  wife  had  full  knowledge  of  the  breach  of  trust 
committed  by  David  Clarke  and  acquiesced  therein.  On 
this  occasion  Adam  Freer  Smith  was  examined  on  behalf 
of  the  assignees,  when  he  distinctly  negatived  any  know- 
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ledge  of  the  breach  of  trust,  or  any  acquiescence  there- 
in. The  Commissioner  was  of  opinion,  that  Josephine 
Smith,  as  a  married  woman,  had  no  power  to  prejudice 
herself,  and  that  no  act  of  hers,  except  in  accordance 
with  the  terms  of  the  settlement,  could  bind  her ;  and 
therefore,  if  the  trustees  of  the  settlement  were  seeking 
to  prove  in  respect  of  Mrs.  Smith's  life  interest  under 
the  settlement  for  her  benefit,  that  such  proof  would 
have  stood.  But  the  Commissioner  was  of  opinion, 
that,  in  point  of  fact,  the  petitioner  Smith  had  known 
and  assented  to  the  breach  of  trust ;  and  that  as  he,  as 
the  administrator  of  his  wife,  would  be  the  party  en- 
titled to  call  on  the  trustees  to  account  to  him  for  the 
dividends  on  the  proof,  in  respect  of  interest  which  had 
accrued  due  in  her  lifetime,  the  proof  for  the  interest 
ought  to  be  expunged. 

The  grounds  on  which  the  judgment  of  the  Commis- 
sioner proceeded  were,  that  the  petitioner  Adam  Freer 
Smith  was  a  clerk  in  the  house  of  Messrs.  Fergusson 
&  Co.  till  shortly  before  their  insolvency;  that  the 
payments  of  the  interest  were  made  to  his  late  wife  by 
and  through  them ;  that  there  was  an  account  in  the 
books  of  Fergusson  &  Co.  between  them  and  the  trustees 
of  the  settlement,  which  showed  a  balance  in  favour  of 
the  trustees ;  and  that,  though  the  petitioner  had  no 
concern  with  the  accounts  of  the  house,  he  saw,  or 
might  have  seen,  that  account,  as  he  might  any  other 
account. 

The  petitioner  alleged,  that  although  he  was  a  clerk 
in  the  house  of  Fergusson  &  Co.,  and  had  been  placed 
there  by  David  Clarke,  he  paid  no  attention  to  the 
account,  and  never  examined  it,  though  he  might  have 
accidentally  seen  it.   That  neither  himself,  nor  his  said 
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1841.      wife,  ever  read  the  settlement,  before  the  insolvency  of 
Fergusson  6c  Co.,  or  had  any  copy  of  it ;  and  all  they 

Ex  parte 

Saiijn  knew  about  it  was,  that  she  was  entitled  to  the  interest 
of  the  money  during  her  life,  and  that  the  petitioner  had 
nothing  to  do  with  that  interest,  and  that  there  might  be 
a  question  about  the  construction  of  the  settlement,  after 
her  death.  That  neither  the  petitioner,  nor  his  wife, 
knew  any  thing  as  to  the  arrangement  between  David 
Clarke  and  Fergusson  &  Co.  with  respect  to  the  trust 
funds,  or  any  directions  they  had  from  David  Clarke 
touching  the  said  funds,  or  how  the  same  were  disposed 
of,  or  whether  they  were  or  were  not  invested,  or 
whether  David  Clarke  had  or  had  not  any  security  for 
such  of  the  trust  monies  as  were  in  the  hands  of  Fer- 
gusson 8c  Co.  That  the  correspondence  between  David 
Clarlie  and  Fergusson  &  Co.  was  contained  in  a  private 
book,  which  was  not  open  to  the  inspection  of  the  peti- 
tioner, or  the  other  clerks.  That,  as  he  never  had  any 
interest  or  right  or  title  to  interfere  with  the  said  fund, 
till  he  was  appointed  a  trustee  in  1830,  he  never  in  any 
way  interfered  in  any  matter  connected  with  the  trust 
funds.  That  he  never  did  assent  to  or  acquiesce  in  the 
breach  of  trust  committed  by  David  Clarke,  and  that  in 
fact  no  acts  done,  or  omitted  to  be  done,  by  him  during 
the  lifetime  of  his  wife  could  affect  the  right  of  proof 
against  the  estate  of  David  Clarke  for  such  interest. 
That,  according  to  the  decision  of  the  Commissioner, 
there  was  at  the  date  of  the  fiat  an  unquestionable  right 
of  proof  in  the  then  trustees  for  the  interest,  and  that 
such  right  of  proof  could  not  be  affected  by  the  subse- 
quent accident,  that  Josephine  Smith  had  since  died ; 
that  it  was  to  the  petitioner  Adam  Freer  Smith  that 
letters  of  administration  to  her  estate  had  been  granted ; 
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and  that  the  petitioners  had  incurred  costs,  as  trustees,  1841. 
in  respect  of  the  said  interest. 

Smith 
and  others. 

Mr.  Swanston,  in  support  of  the  petition.  The 
petitioner  had  no  knowledge  of  the  trusts  contained  in 
the  marriage  settlement ;  there  could  therefore  be  no 
acquiescence  on  his  part  in  the  breach  of  trust  com- 
mitted by  the  bankrupt,  in  omitting  to  invest  the  trust 
money  in  real  or  personal  securities.  Neither  could 
Mrs.  Smith  be  bound,  as  a  married  woman,  by  an  act  in 
derogation  of  the  trusts.  The  Commissioner  was  of 
opinion,  that  though  the  wife  was  not  barred  of  the  right 
of  proof  for  the  interest  by  any  act  of  her*s>  yet  the  hus- 
band was  bound  by  some  act  of  his  own. 

Sir  JonN  Cross. — It  appears,  that  the  ground  of  the 
Commissioner's  judgment  was  this:  that,  although  the 
wife  at  the  time  of  her  death  was  entitled  to  this  money, 
yet  the  husband,  who  was  aware  of  something  before  he 
became  administrator  to  his  wife,  was  bound  by  his 
knowledge  of  that  fact.  We  had  better  hear  the  other 
side. 

Mr.  Anderdon,  contrd.  As  the  interest  was  paid  to 
the  wife  in  her  lifetime  through  the  house  of  Messrs. 
Fergusson  &  Co.,  and  the  petitioner,  her  second  hus- 
band, was  a  confidential  clerk  in  that  house,  we  have  a 
right  to  infer  that  both  the  one  and  the  other  had  know- 
ledge of  the  breach  of  trust.  And,  having  had  know- 
ledge of  the  breach  of  trust,  the  petitioner  has  now  no 
right  to  prove  for  the  interest.  Where  the  cestui  que 
trust  has  derived,  knowingly,  benefit  from  the  breach  of 
trust,  he  is  not  entitled  to  call  his  trustee  to  account  for 
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1841.  any  consequential  damages  occasioned  by  such  breach 
of  trust.  This  appears  clearly  from  the  decision  in 
Nail  v.  Punter  (a).  In  that  case  stock  was  settled  on 
a  wife,  for  her  separate  use,  for  life,  with  a  power  of 
appointment  by  will.  The  trustees,  at  the  request  of 
the  husband  and  wife,  sold  out  the  stock,  and  paid  the 
proceeds  to  the  husband,  who  afterwards  became  bank- 
rupt. The  wife  filed  a  bill  to  compel  the  trustees  to 
replace  the  stock,  and  obtained  a  decree,  under  which 
the  trustees  transferred  part  of  the  stock  into  Court,  and 
they  were  allowed  time  to  transfer  the  remainder.  The 
wife  died,  having  by  her  will  appointed  the  stock  to 
her  husband,  and  appointed  him  also  her  executor.  He 
filed  a  bill  of  revivor  and  supplement  against  the  trustees 
and  his  assignees,  claiming  the  stock  under  the  appoint- 
ment, and  praying  the  same  relief  as  his  wife  might 
have  had ;  and  the  Vice-Chancellor  of  England  was  of 
opinion,  that,  as  the  plaintiff  had  already,  through  the 
means  of  a  breach  of  trust,  received  the  whole  benefit  of 
the  fund,  it  would  be  contrary  to  plain  justice,  that  he, 
who  had  had  the  money  once,  should  have  it  a  second 
time ;  and  that  the  circumstance  that  he  was  his  wife's 
executor  did  not  vary  the  case.  So  here,  the  petitioner 
Smithy  who  is  his  wife's  administrator,  having  received 
a  benefit  from  the  trust  fund  being  in  the  hands  of 
Messrs.  Fergusson  &  Co.,  cannot  now  claim  interest, 
which  is  in  the  shape  of  damages,  against  the  trustee, 
for  permitting  it  to  remain  in  the  hands  of  Fergusson  & 
Co.,  instead  of  investing  it  on  real  or  personal  security. 

Mr.  Swaruton,  in  reply,  proposed  to  read  the  exami- 
nation of  the  petitioner  Smith,  which  was  taken  before 

(a)  o  Sim.  555. 
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the  Commissioner  and  set  forth  in  the  petition,  on  the 
ground  that  he  was  on  that  occasion  summoned  by  the 
other  side  to  be  examined,  and  gave  evidence  against 
himself.   It  therefore  becomes  their  examination. 

Mr.  Anderdon  objected  to  its  being  read,  as  there 
was  only  part  of  the  examination  set  forth  in  the  peti- 
tion, and  no  notice  had  been  given  to  read  the  exami- 
nation. 

Sir  John  Cross. — If  any  part  of  the  examination  is 
to  be  read,  the  whole  ought  certainly  to  be  read ;  and 
as  no  notice  has  been  given  by  the  petitioner  of  his 
intention  to  read  it,  I  think  it  is  not  receivable. 

Mr.  Swanston  then  put  in  an  affidavit  of  the  peti- 
tioner, which  stated  the  particulars  of  his  examination 
before  the  Commissioner,  and  that  he  then  distinctly 
negatived  his  knowledge  of  the  breach  of  trust. 

Mr.  Anderdon  objected. 

Sir  John  Cross  thought  that  the  objection  must  pre- 
vail, and  that  the  examination  itself  could  only  be  read 
on  notice. 

Mr.  Swanston  then  read  that  part  of  the  affidavit  of 
Smith,  which  stated  that  he  had  no  knowledge  whatever 
how  the  money  was  deposited  with  Messrs.  Fergusson 
&  Co.,  and  whether  it  was  invested  in  security,  or  not. 
Who  are  the  parties  to  this  petition  ?  The  petitioners 
are  the  trustees  under  the  marriage  settlement;  and 
Smith,  the  husband,  was  not  appointed  a  trustee,  until 


1841. 


Ex  parte 
Smitu 
and  others. 


Digitized  by  Google 


m  CASES  IN  BANKRUPTCY. 

more  than  two  years  after  Fergusson  &  Co.  were  ad- 
judged insolvent.  There  is  a  breach  of  trust,  and  there 
are  parties  competent  to  prove.  How  can  any  matter 
ex  post  facto  bind  the  party  ?  How  can  it  be  said,  that 
a  party,  who  was  a  stranger  at  the  time  to  the  trusts  of 
the  settlement,  and  had  no  interest  whatever  in  the  fund 
that  was  subject  to  those  trusts,  is  to  be  bound  by  any 
knowledge  he  had  then,  because  he  afterwards  acquires 
an  interest.  It  is  unnecessary  to  cite  authorities,  to 
show,  that  when  a  man  has  no  right,  he  will  not  be 
bound  by  any  knowledge  that  may  affect  such  right. 

Sir  John  Cross. — The  whole  question  in  this  case 
appears  to  me  to  turn  upon  this  single  fact— was  the 
petitioner  Smith,  either  in  his  character  of  husband,  or 
trustee,  cognizant  of  the  breach  of  trust  before  the 
bankruptcy  of  Clarke  ?  Now,  as  far  as  I  can  discover 
from  the  evidence,  it  was  not  till  the  actual  failure  of 
Clarke,  that  the  breach  of  trust  was  known.  For,  even 
supposing  that  the  cestui  que  trust  knew  that  the  trust 
money  was  deposited  with  Messrs.  Fergusson  8c  Co., 
there  is  no  evidence  that  either  she,  or  Smith,  knew  it 
was  deposited  with  them  without  any  security.  But, 
putting  the  case  still  stronger,  and  admitting  that  Smith 
knew  that  Fergusson  &  Co.  had  given  no  security  for 
the  trust  fund,  the  utmost  that  can  be  said,  is,  that 
Smith,  who  had  then  no  right  or  interest  whatever  in 
the  fund,  did  not  in  his  then  position  object  to  its  being 
so  deposited.  I  think  the  Commissioner  was  mistaken 
in  his  conclusion  from  the  evidence,  if  that  evidence  was 
properly  before  him.  But  I  also  think,  if  the  petitioner 
had  any  knowledge  of  the  breach  of  trust,  before  he  had 
any  interest  in  the  fund,  that  such  knowledge  would  not 
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bind  him.    I  am  therefore  of  opinion,  that  the  proof  1841. 
ought  to  be  restored. 

Ei  parte 
Smith 
and  others. 

Ordered  as  prayed ;  the  costs  of  both  parties  to 
come  out  of  the  estate. 


Ex  parte  Yates. — In  the  matter  of  Peake.   Wettmin$tt9 

June  4. 

THIS  was  a  petition  of  the  trustees  under  a  trust  deed  when  a  fiat  will 
to  annul  the  fiat,  which  was  sued  out  so  far  back  as  the  give  effect  to  a 
20th  June  1840  for  the  purpose  of  overreaching  the  Uu*ldeed* 
trust  deed.    The  fiat,  however,  had  never  been  opened ; 
as  the  great  body  of  the  creditors  had  since  consented 
to  come  in  under  the  trust  deed,  and  the  petitioning 
creditor  also  consented  to  the  present  application.  The 
trustees  had,  in  pursuance  of  this  arrangement,  sold  all 
the  personal  estate  of  the  bankrupt,  and  had  contracted 
for  the  sale  of  the  real  estate ;  but  they  could  not  make 
a  good  title  to  the  purchaser,  unless  the  fiat  was  an- 
nulled. 

Mr.  Anderdon  appeared  in  support  of  the  petition. 

The  Court  made  the  Order  as  prayed,  upon  the 
production  of  the  consent  of  the  petitioning  cre- 
ditor. 
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1841. 

Wv«*/         Ex  parte  Thomas  Nettleship. — In  the  matter  of 

Junt  4.  t  •  i 

An  agreement,  1  HIS  was  a  petition  of  the  public  officer  of  the  Lincoln 
ioiTpanymgThe  ant^  Lindsey  Banking  Company,  as  equitable  mortgagees, 
d2S!  t°o  le'Sre  for  the  usual  Order.  The  deposit  of  the  title  deeds  was 
miiybe letiwkid  accompanied  with  a  memorandum  in  writing,  dated  the 
a*  security     jo^  December  1838,  which  stated  that  the  deposit  was 

beyond  that  sum  * 

by a^bsequent  made  by  the  bankrupt  for  securing  past  and  future 
advances,  not  exceeding  2000/.,  and  that  the  bankrupt 


thereby  agreed,  on  request,  to  execute  a  legal  mortgage 
for  securing  that  sum.  On  the  30th  January  1840  the 
bankrupt  verbally  agreed  with  the  banking  company,  that 
the  title  deeds  deposited  should  be  a  security  for  any 
additional  advance  beyond  the  sum  of  2000/.  On  the 
25th  November  1840  the  fiat  issued,  when  the  bankrupt 
was  indebted  to  the  banking  company  in  a  balance  of 
2680/.  On  the  28th  November  the  bankrupt  executed 
a  legal  mortgage  to  the  company,  without  giving  them 
any  notice  of  the  issuing  of  the  fiat. 

In  answer  to  the  statements  in  the  petition,  the  bank- 
rupt swore  that  he  never  gave  a  written  memorandum, 
or  agreed  to  extend  the  advance  beyond  the  2000/. ;  but 
he  was  contradicted  by  several  witnesses. 

Mr.  Swanston,  and  Mr.  W.  R,  Ellis,  in  support  of  the 
petition.  The  only  question  is,  whether  the  deposit  of 
the  deeds  can  be  considered  to  extend  as  a  security 
beyond  the  sum  of  2000/.  If  the  Court  is  satisfied  upon 
the  evidence,  that  the  bankrupt  obtained  further  credit 
from  the  bank,  on  the  understanding  that  the  deposit 
was  to  continue  a  security  for  any  further  advances, 
then  we  are  entitled  to  charge  the  estate  with  a  lien  for 
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such  further  advances,  as  well  as  for  the  sum  of  2000/.  1841. 
In  Ex  parte  Langston  (a)  Lord  Eldon  said,  that,  after  a  j^*** 
deposit  of  deeds  to  charge  an  estate,  it  is  not  to  be  Nittlmhip. 
inferred  that  further  advances  are  not  to  be  charged,  if 
made  out  by  the  oath  of  the  party  uncontradicted,  that 
the  additional  sum  is  to  be  a  further  charge;  and  that  it 
could  not  be  denied,  that  the  representation  of  a  man 
borrowing  money  may  constitute  an  express  agreement 
by  parol.  And  in  Ex  parte  Kenrington(b)  his  Lordship 
admitted,  that  in  previous  cases  he  had  gone  the  length 
of  stating,  that  where  the  deposit  originally  was  for  a 
particular  purpose,  that  purpose  may  be  enlarged  by 
a  subsequent  parol  agreement.  In  the  subsequent  case 
also  of  -Ex  parte  Lloyd  (c)  it  was  expressly  decided,  that 
where  title  deeds  are  deposited  by  way  of  security  upon 
a  verbal  agreement,  the  deposit  may  be  extended  by  a 
subsequent  verbal  agreemeut. 

Mr.  Anderdon,  contra.  It  is  contrary  to  the  principle 
of  all  the  cases,  to  extend  the  operation  of  a  formal  writ- 
ten instrument  by  parol  evidence.  Thus,  it  is  a  settled 
rule,  that  you  cannot  extend  the  security  of  a  legal  mort- 
gage (d)  by  a  subsequent  parol  agreement.  And  Lord 
Eldon  has  more  than  once  said,  when  these  questions 
have  come  before  him,  that,  after  the  Statute  of  Frauds 
had  required  that  an  interest  in  land  must  be  conveyed 
by  some  instrument  in  writing,  he  could  never  conceive 
upon  what  principle  courts  of  equity  could  have  taken 
upon  themselves  the  authority  to  abrogate  an  express 
act  of  parliament  («).   As  to  the  cases  which  have  been 

(a ;  1  Rose,  26.  (6)  2  Ves.  &  D.  79 ;  2  Rose,  138. 

(0  1  G.  &  J.  389.  (d)Es  part*  Hooper,  2  Row,  328. 

(0  See  Ex  part*  Whitbread,  1  Row,  299. 


Digitized  by  Google 


126 


CASES  IN  BANKRUPTCY. 


1841.  cited  in  support  of  this  petition,  in  Ex  parte  Langston  (a) 
there  was  no  contract  in  writing  at  the  time  of  the  depo- 
NcTTLKtiiir.  sit,  but  a  mere  verbal  agreement;  and  the  only  question 
in  Ex  parte  Kensington  (b)  was,  whether  the  lien  on 
deeds  deposited  with  bankers  for  advances  would  conti- 
nue, after  a  change  in  the  firm  by  the  introduction  of  a 
new  partner ;  and  Lord  Eidon  held,  that  the  continuance 
of  the  possession  of  the  deeds  by  the  new  firm  amounted 
to  a  re-delivery  of  them  by  the  bankrupt.  The  same 
point  also,  and  nothing  more,  was  decided  in  Ex  parte 
Lloyd  (c),  and  Sir  John  Leach  on  that  occasion  went 
beyond  Lord  Eldon,  in  saying  that  the  effect  of  the  judg- 
ment in  Ex  parte  Kensington  (6)  was,  that  an  agreement, 
written  or  verbal,  not  being  by  deed,  may  be  extended 
by  parol. 

Mr.  Swanston,  in  reply,  was  stopped  by  the  Court 

Sir  John  Cross.— The  first  point  that  has  been  con- 
tended for  by  the  counsel  for  the  respondents  is,  that 
where  there  is  a  written  agreement  accompanying  a  de- 
posit of  title  deeds  to  secure  the  advance  of  a  specific 
sum,  the  security  cannot  afterwards  be  extended  by  a 
parol  agreement.  But  I  can  find  no  such  rule  of  law. 
It  is  very  true,  that  the  Statute  of  Frauds  declares  that 
no  interest  in  lands  shall  pass,  except  by  agreement  in 
writing.  But  it  has  been  over  and  over  again  decided, 
that  a  mere  deposit  of  deeds,  without  any  note  in  writing, 
is  enough  to  create  an  equitable  mortgage.  If  the  point 
had  been  new,  it  might  have  been  open  to  discussion; 
but  the  cases  cited  have  concluded  it.    I  am  therefore 

(a)  1  Rote,  26.  (»)  2  Ve*  &  B.  79;  2  Rose,  136. 

(0  1  G.  U  J.  389. 
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clearly  of  opinion,  that,  in  point  of  law,  an  agreement  in  1 341. 
writing  for  an  equitable  mortgage  may  be  extended  by  a  Ex  parte 
subsequent  parol  agreement.  The  only  question  there-  Nktlemi 
fore  that  remains  to  be  considered  in  this  case  is,  whether 
there  was,  in  fact,  such  subsequent  agreement  I  own 
it  would  have  been  more  satisfactory,  if  there  had  been 
some  evidence  in  writing  of  the  extension  of  the  original 
agreement  But  it  is  distinctly  sworn  by  several  wit- 
nesses, that  on  the  30th  January,  when  the  manager  of 
the  bank  complained  that  the  bankrupt's  account  was 
considerably  overdrawn  beyond  the  2000&,  the  bankrupt 
agreed  that  the  bank  should  hold  the  deeds  as  a  security 
for  any  advances  beyond  that  sum;  and  this  is  quite 
probable  and  consistent  with  the  other  facts  of  the  case. 
I  am  of  opinion,  therefore,  that  the  evidence  does  esta- 
blish a  subsequent  agreement  to  extend  the  original 
security.  But,  as  there  has  been  some  negligence  on 
the  part  of  the  bank,  I  think  the  Order  should  be  with- 
out costs. 

Common  Order. 


Ex  parte  Dean.— In  the  matter  of  Dean.   Watminster, 

Junt  5. 

THIS  was  a  petition  of  the  bankrupt  to  annul  the  fiat,  A  trader, having 

attended  ameet- 

on  the  ground  that  he  had  committed  no  act  of  bank-  ing  of  bis  credi- 
ruptcy.    It  appeared,  that  a  meeting  of  his  creditors  had  by  ti»em  to  with- 
been  held  at  the  office  of  the  solicitor  who  sued  out  the  cin'corne  to***7 
fiat,  at  which  the  bankrupt  attended  to  explain  the  state  ^SJS^St 
of  his  affairs.   After  he  had  made  his  statement  and  b"  ^"V  hc 

-«-~«  .uwuw  «"«■»       «~  — ~—  accordingly  re- 

tires into  an 

outer  room,  where  he  is  served  with  a  copy  of  a  writ;  upon  which  he  abruptly  takes  his  hat 
and  leaves  the  place  of  meeting  altogether,  not  returning-  until  the  expiration  of  an  hour, 
when  the  meeting  had  broken  up.  ffett,  that  his  thus  absenting  himself  amounted  to  an  act 
of  bankruptcy. 
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1841.  been  interrogated  by  some  of  his  creditors,  lie  was  re- 
eTPi6     <Jue8ted  t0  withdraw,  until  the  creditors  had  come  to 

Dean.  some  resolution  as  to  what  was  best  to  be  done.  He 
accordingly  withdrew  from  the  inner  to  the  outer  office, 
leaving  his  hat  in  the  former  room.  During  his  stay  in 
the  outer  office  he  was  served  with  the  copy  of  a  writ, 
upon  which  he  sent  the  clerk  into  the  inner  office  for  his 
hat,  and  went  away,  but  returned  in  an  hour ;  at  which 
period,  however,  the  meeting  had  broken  up. 

Mr.  J.  Russell  appeared  in  support  of  the  petition. 

Mr.  Swans  ton,  and  Mr.  Bacon,  contra,  contended, 
that  the  withdrawing  of  the  bankrupt  altogether  from 
the  place  of  meeting,  without  waiting  until  he  was  called 
in  again  to  be  acquainted  with  the  resolution  of  his  cre- 
ditors, was  a  sufficient  act  of  bankruptcy;  as  the  circum- 
stances under  which  he  absented  himself  showed  that 
it  was  for  the  purpose  of  avoiding  his  creditors,  and 
through  fear  of  being  served  with  process.  They  also 
said  they  would  rely  on  another  act  of  bankruptcy, 
founded  on  the  fraudulent  preference  of  a  creditor. 

Mr.  J.  Russell,  in  reply.  The  bankrupt  only  with- 
drew from  the  meeting,  at  the  request  of  the  creditors ; 
and  was  not  told  by  them  that  he  was  expected  to  re- 
turn. The  circumstance  of  his  sending  the  clerk  for  his 
hat  into  the  inner  room,  where  the  creditors  were  assem- 
bled, showed  that  there  was  no  intention  of  concealing 
the  fact  of  his  leaving  the  office  for  a  temporary  purpose, 
and  the  fact  of  his  return  in  an  hour  s  time  also  proves 
that  he  had  no  intention  to  avoid  his  creditors.  In 
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from  his  house,  where  his  creditors  were  assembled,  to  Ex  partc 

avoid  irritation  and  harsh  language,  this  was  held  to  be  Dkah* 
not  an  act  of  bankruptcy,  as  his  absence  was  not  with 
intent  to  delay  his  creditors. 

Sir  John  Cross. — I  think  the  circumstances  which 
have  been  detailed  show,  clearly,  that  the  bankrupt  was 
expected  to  return  to  the  room  in  which  the  creditors 
were  assembled ;  for  he  was  merely  desired  to  withdraw, 
until  they  could  come  to  some  resolution  on  the  state  of 
his  affairs ;  and  the  circumstance  of  his  leaving  bis  hat 
in  the  room  shows,  also,  that  he  was  conscious  that  his 
presence  would  be  again  required.  He  is,  however, 
contrary  to  his  expectations,  served  with  the  copy  of  a 
writ  in  the  outer  office,  which  induces  him  to  send  the 
clerk  in  for  his  hat,  and  abruptly  to  leave  the  office,  not 
finding  it  so  agreeable  to  return,  until  his  creditors  had 
dispersed.  It  appears  to  me,  that  his  thus  absenting 
himself  from  the  place  of  meeting  amounts  to  a  clear  act 
of  bankruptcy. 

Petition  dismissed. 

(o)  4  Tiuot.  603. 


Ex  parte  Fletcher.— In  the  matter  of  Proud.   Wmmwur, 

June  5. 

THIS  was  a  petition  praying  that  a  party  might  be  Where  a  party 

took  forcible 

committed  for  contempt,  for  taking  forcible  possession  possession  of 
of  the  bankrupt's  stock  in  trade  and  effects  whilst  in  the  effects,  whilst 

j       »  .»  in  the  custody 

CUStody  Of  the  messenger.  of  the  messenger, 

but,  finding  he 

had  done  wrong,  gave  up  the  possession  again,  — the  Court,  on  a  petition  to  commit  him 
for  i  contempt,  only  ordered  him  lo  pay  the  costs  of  the  petition. 

VOL.  II.  K 
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Ex  parte 
Fletciieb. 


Mr.  Swanston,  and  Mr.  Anderdon,  in  support  of  the 
petition,  urged  that  the  possession  was  taken  by  the 
party  complained  against,  in  avowed  defiance  of  the  au- 
thority of  this  Court ;  for  he  must  have  known  that  the 
person  dispossessed  was  the  officer  of  the  Court. 

Mr.  Bacon,  contra,  did  not  question  the  jurisdiction 
of  the  Court  to  commit  for  a  contempt  of  its  officer,  or  its 
process;  but  the  party  complained  of  was  ignorant  of  his 
own  authority,  thinking,  that  as  he  had  a  prior  claim 
to  the  bankrupt's  goods,  he  had  a  right  to  seize  them, 
though  in  possession  of  the  messenger.  As  soon,  how- 
ever, as  he  was  satisfied  of  his  error,  he  withdrew  from 
the  possession  of  the  property.  The  Court,  therefore, 
will  not  under  these  circumstances  commit  the  party; 
and  the  only  question  is,  whether  it  will  enforce  the  pay- 
ment of  costs  by  him. 

Sir  John  Cross  said,  that,  without  going  into  a  long 
discussion  of  the  facts  of  the  case,  there  had  been  a  gross 
contempt  committed,  by  a  forcible  dispossession  of  the 
officer  of  the  Court,  who,  it  appears,  had  been  in  pos- 
session of  the  property  for  two  months  previously.  It  is 
now  said  by  his  counsel,  that  he  was  shortly  convinced 
of  his  error,  and  gave  up  the  property  to  the  messenger. 
But  the  least  I  can  do  is,  to  make  him  pay  the  costs  of 
this  petition. 
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Ex  parte  Rose.— In  the  matter  of  Ross.  

*  H  estminster, 

June  6. 

THIS  was  a  petition  of  the  executor  of  an  equitable  Although  no 

notice  is  given 

mortgagee  of  a  policy  of  assurance  on  the  bankrupt's  to  an  insurance 

t     office  of  the  dc- 

life,  for  the  usual  Order.  It  appeared,  that  the  policy  in  posit  of  a  policy 
question  was  effected  in  the  year  1834  with  a  mutual  table  mortgagee, 
assurance  company ;  that  the  bankrupt  continued  to  pay  jfn^YttsVof 
the  premium  on  the  policy ;  that  notice  of  the  transfer  of  ^p^nle™"" 
the  policy  was  not  given  until  the  19th  March  1841,  f°Xrcdd£? 
which  was  after  the  act  of  bankruptcy,  that  having  been  J^j,™^ 
litted  on  the  3d  March ;  and  that  the  fiat  issued  on  to  be  the  owner. 

Where  the  no- 

the  24th  March.  Hey  is  effected 

by  the  bankrupt 
with  a  mutual 
assurance  corn- 
Mr.  W.  R.  Ellis,  in  support  of  the  petition,  relied  on  pany,  in  which 

the  2  &  3  Vict.  c.  11.  s.  12.,  which  declares  that  all  COn-  are  cousidercd 

veyances  by  any  bankrupt,  bond  Jide  made  and  executed  Jl^^notfce 'is 

before  the  date  and  issuing  of  the  fiat,  shall  be  valid,  not  Decc55ary* 

notwithstanding  any  prior  act  of  bankruptcy  by  him 

committed,  provided  the  person  to  whom  the  bankrupt 

so  conveyed  had  not,  at  the  time  of  such  conveyance, 

notice  of  any  prior  act  of  bankruptcy  by  him  committed. 

Now,  in  this  case,  there  is  no  pretence  that  the  party 

had  any  notice  of  the  act  of  bankruptcy  committed  on 

the  3d  March. 


Mr.  Swanston,  contra.  The  act  of  parliament  that  has 
been  relied  on  by  the  petitioner  relates  only  to  convey- 
ances,  and  the  protection  oi purchasers.  Here  there  was 
no  conveyance  or  purchase  (a).   The  party,  therefore, 

(a)  But  see  2  &  3  Vict.  c.  29,  which  renders  valid  all  dealings  and 
tratuactiaru  with  the  bankrupt,  if  the  party  so  dealing  had  no  notice  of  any 
prior  act  of  bankruptcy.   And  see  Ei  partt  Smith,  r«  Sty  an,  pott. 
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1841.  with  whom  the  policy  was  deposited,  having  omitted  to 
ETjMute  Slve  notice  of  such  deposit  to  the  office  until  after  the 
act  of  bankruptcy,  the  bankrupt  continued  the  reputed 
owner ;  and  he  was,  in  point  of  law,  the  actual  owner. 
The  Courts  have  always  held,  that  where  a  bankrupt  has 
once  been  the  true  owner  of  property,  and  has  not  trans- 
ferred the  possession  of  it,  whatever  secret  disposition 
he  may  have  made,  he  is  still  to  be  accounted  the  reputed 
owner.  Now,  the  bankrupt  in  this  case  continued  to 
pay  the  annual  premium  on  the  policy ;  no  entry  of  any 
transfer  of  the  policy  was  made  in  the  books  at  the  office; 
and  the  insurance  company  must  therefore  have  still  sup- 
posed him  to  be  the  real  owner  of  the  policy. 

Sir  John  Cross.  — Reputed  ownership  is  entirely  a 
question  of  fact.  In  the  present  case,  the  possession  of 
the  policy  itself  was  transferred  to  the  testator,  to  secure 
the  repayment  of  a  loan  of  money.  Then,  what  posses- 
sion, order,  and  disposition,  has  the  bankrupt  since  had 
of  this  policy  of  assurance?  In  one  word,  what  dominion 
has  he  ever  since  had  over  it  ?  I  cannot  bring  myself  to 
think,  that  this  is  a  case  of  reputed  ownership,  without 
some  evidence  of  the  fact,  that  the  bankrupt  was  the 
reputed  owner.  In  order  to  constitute  reputation  of 
ownership,  surely  some  proof  should  be  required  from 
persons  who  knew  him  once  to  be  the  owner,  and  be- 
lieved him  still  to  be  so.  There  is,  however,  another 
point  in  this  case,  namely,  that  this  is  a  mutual  assu- 
rance office ;  and  therefore,  if  notice  of  the  transfer  was 
material,  notice  must,  under  these  circumstances,  be 
presumed. 

Common  Order* 
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Ex  parte  Whitworth  and  others.— In  the  matter  of 

Cooke.  

n  ettmuttter, 

rp.rTCl  June  5. 

1  HIS  was  the  petition  of  creditors,  holding  various  se-  Where  all  the 

curities  for  their  debt,  to  stay  the  bankrupt's  certificate.  ^^SSi^HS^ 

The  petition  stated,  that  at  the  date  of  the  fiat  the  sum  KiSjJw 

of  6X)00/.  was  due  to  the  petitioners  from  the  bankrupt,  ^orfeday 

besides  interest ;  that  in  the  year  1838,  a  policy  of  assu-  ^S^riil* 

ranee  had  been  deposited  with  the  petitioners  by  the  lowedin,djue 

r  j         course  of  law, 

bankrupt,  and  in  1839  there  were  also  two  different  de-  P***"1^  a j*ti- 
.  t,on  to  *t*y  it,  on 

posits  of  the  title  deeds  of  certain  freehold  property :  the  ground  that 

••iii  the  aroountof 

that  these  securities  had  been  valued  at  the  sum  of  ita"  debt,  after 
4200/.,  so  that  there  would  be  a  balance  of  2800/.  still  vifuTof  av- 
owing to  the  petitioners,  after  deducting  the  value  of  the  SS^S* 
securities ;  that  the  debts  proved  under  the  fiat  amounted  S  *JdSif 
to  1900/.;  and  that  the  balance  therefore  claimed  by  ^ 
the  petitioners  would  much  more  than  turn  the  bank-  ^q™^6^ 
rupt's  certificate.  ^hi°g  lh« 

r  dity  of  their  ae- 

The  petitioners  also  alleged,  that  the  bankrupt  had  curitie*;  butit 

did  not  appear 

involved  them  in  litigation  with  other  parties,  by  giving  tntt  u»  bank- 

!•  ...  rop*       a  party 

toe  latter  cognovits  on  their  suing  out  elegits  against  tp  such  Htip- 
the  property,  on  which  the  petitioners  had  a  lien.    It  canned  any00* 
appeared,  however,  from  the  statement  of  the  bankrupt,  *the*" 
that  upon  a  great  part  of  the  account  depending  between  ^5fito 
him  and  the  petitioners,  the  bankrupt  was  only  secon-  cate* 
darily  liable,  and  in  the  nature  of  a  surety ;  that  every 
one  of  his  creditors  had  signed  his  certificate,  except  these 
petitioners ;  and  that  this  petition  was  only  presented  the 
very  day  before  the  bankrupt's  certificate  would  have 
been  allowed  in  due  course  of  law. 


Mr.  Swanston,  and  Mr.  Keene,  in  support  of  the  peti- 
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1841.  tion.  The  sum  of  1100*.  would  be  sufficient  to  turn  the 
bankrupt's  certificate ;  but  we  say,  that  there  will  be 
2800/.  owing  to  the  petitioners,  after  giving  credit  for  the 
full  value  of  the  securities.  The  other  side  rest  their 
case  on  a  charge  of  usury,  because  the  petitioners 
have  charged  postage  and  commission,  besides  interest, 
in  their  account  with  the  bankrupt.  But  this  charge  of 
usury  will  appear  to  be  without  any  foundation,  when  the 
account  is  properly  examined.  In  staying  a  certificate, 
the  Court  will  always  exercise  a  discretionary  power  on 
the  subject,  and  does  not  sit  with  mere  ministerial  func- 
tions, to  see  that  the  requisites  of  the  certificate  have  been 
observed.  This  doctrine  was  laid  down  by  Sir  J.  Cross 
in  Ex  parte  May  (a),  where  there  appeared  to  have  been 
dealings  to  a  great  amount  between  the  petitioner  and 
the  bankrupt,  and  the  debt  due  to  the  petitioner  was 
stated  to  be  as  large  as  those  of  all  the  other  creditors 
put  together;  and,  under  these  circumstances,  Sir  J.  Cross 
said  that  the  Court  ought  to  pause,  before  it  confirmed  the 
certificate.  We  only  ask  the  same  thing  in  this  case, 
and  that  the  Court  will  merely  postpone  the  allowance  of 
the  certificate,  until  the  petitioners  can  prove  for  the 
balance  due  to  them,  alter  deducting  the  value  of  their 
securities. 

Mr.  Anderdon,  and  Mr.  Hall,  appeared  on  behalf  of 
the  assignees. 

Mr.  J.  Russell,  for  the  bankrupt.  The  Court  will 
never  stay  a  certificate,  when  the  petition  is  presented 
under  such  circumstances  as  these,  where  every  creditor 
but  the  petitioners  have  signed  the  certificate  j  and  it 

(a)  Moot,  flc  C.  29 ;  3  Deac.  382. 
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cannot  be  ascertained, — till  the  petitioners  have  realized 
their  securities,  and  an  account  is  taken  between  them 
and  the  bankrupt, — whether  the  latter  owes  them  a  sin- 
gle farthing ;  for  the  bankrupt  swears  that  the  securities 
held  by  the  petitioners  will  produce  twenty  shillings  in 
the  pound  on  the  amount  of  their  debt.  He  was  then 
stopped  by  the  Court. 

Mr.  Keene,  in  reply.  There  is  enough  in  this  case 
to  induce  the  Court  to  pause,  before  it  confirms  the 
certificate ;  in  order  that  there  may  be  an  examination 
of  the  accounts  between  the  petitioners  and  the  bank- 
rupt, and  that  the  conduct  of  the  latter  may  be  properly 
inquired  into.  The  bankrupt,  by  giving  cognovits  to 
other  parties  who  sued  out  elegits  on  bis  property,  has 
involved  the  petitioners  in  an  expensive  litigation  to 
establish  their  prior  lien. 

Sir  John  Cross.— 1  cannot  discover  any  circumstances 
in  this  case,  from  which  any  improper  conduct  can  be 
imputed  to  the  bankrupt,  so  as  to  induce  the  Court  to  re- 
fuse him  his  certificate.  The  litigation  that  has  been 
complained  of  appears  to  have  been  caused  by  parties, 
over  whom  the  bankrupt  had  no  control.  All  the  rest  that 
is  known  is,  that  this  unfortunate  gentleman  has  got  his 
certificate  signed  by  all  his  creditors,  except  the  one  who 
now  holds  out.  This  shows  the  general  approbation  that 
was  entertained  by  them  of  his  conduct.  The  petitioners 
allege,  that  they  have  only  presented  this  petition  under 
very  special  circumstances,  which  have  caused  them  much 
expense  and  delay.  This  may  be  all  true ;  but  the  bank- 
rupt is  not  a  party  to  the  inconvenience  which  they  allege 
to  have  sustained.  I  think,  therefore,  that  I  cannot,  with 
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1841.      any  degree  of  justice  to  the  bankrupt,  stay  this  certifi- 


Ex  parte     cate  i  an<*  ^at  ^e  petitioners  must  pay  him  the  costs  of 

and  others.     th,s  petition. 

Petition  dismissed  with  costs. 


Ex  parte  James  Henry  Mackey,  Nathaniel  James 
White  Holt,  and  Alexander  Augustus  Mackey. 
Wettmimitr,      — In  the  matter  of  William  Morrison. 

Junt  7. 
A  London  firm 

THE  petitioners  James  H.  Mocker/  and  N.  J.  W.  Holt, 

advance  money 

to  a  merchant,  who  carried  on  business  in  London  as  copartners,  were 
make  a  consign-  the  agents  and  correspondents  of  a  firm  trading  at  Cal- 
cormpoodents  cutta,  under  the  name  of  J.  Mackey  &  Co.,  in  which  last 
l^lSSt%!!t  mentioned  firm  the  petitioner  A lexander  A,  Mackey  was 
Udlng^which^  a  Partner«  Tne  petition,  so  far  as  regarded  Alexander 
their  corfeipon-  ^"  lackey  y  was  presented  on  behalf  of  himself  and  his 
root  "rtta a°*  C0Partner8,  11  appeared,  that  the  bankrupt  applied  to 
transaction,  and  the  London  firm,  as  the  agents  and  correspondents  of  the 

a  direction  for 

the  latter  to  re-  Calcutta  firm,  and  proposed  to  make  a  shipment  of  sta- 
mit  the  return 

proceeds  to  the  tionery  to  the  latter  firm  for  sale  on  his  account  and  risk, 

Soughnthem.  on  having  an  advance  made  him  by  the  London  firm  of 

de^wr"th°ea*  one  half  of  the  invoice  price,  such  advance  to  be  repaid 

fnTd^rectt/to  out  of  tne  return  proceeds  of  the  goods  which  were  to  be 

bui  ofTxchange  remitted  or  consigned  by  the  Calcutta  firm  to  the  London 

Lo*ndonTm  for  firm  for  that  P^P08*  The  Potion  stated  it  to  be  the 
the  full  amount  custom  of  trade,  that  where  consignments  of  goods  are 

of  the  proceeds  °  ° 

in  the  following  made  through  a  merchant  to  his  correspondents  abroad, 

form,  "  Pay 

through  your     and  advances  are  made  by  the  merchant  to  the  consignor, 

good  telret  &c."   ...  ."«...  ... 

The  bill  of  ex-   the  advances  are  to  be  secured  and  paid  out  of  the  return 

change  is  re- 
ceived by  the  assignees  of  the  merchant,  who  becomes  bankrupt  before  its  arrival.   H«ld,  that 
they  are  bound  to  give  it  up,  on  being  paid  the  difference  between  the  proceeds  of  the  sale,  and 
the  advance  made  to  the  bankrupt,  and  that  the  London  and  Indian  firms  might  properly  join 
in  presenting  a  petition  to  have  the  bill  delivered  up. 
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proceeds,  which  are  to  be  remitted  or  consigned  to  the  1841. 
merchant  by  his  correspondents  for  that  purpose.  The 
petition  stated,  that  the  London  firm,  relying  upon  the  Macmy 
above  arrangement,  and  also  upon  the  aforesaid  custom  of 
trade,  acceded  to  the  proposal  of  the  bankrupt,  and  ad- 
vanced him  one  half  of  the  invoice  price  of  the  goods, 
which  he  shipped  to  the  Calcutta  firm ;  he  having  pre- 
viously delivered  to  them  the  invoice  and  bill  of  lading, 
which  they  transmitted  to  the  Calcutta  firm  with  the 
following  letter. 

"  London,  May  28th  1840. 

"Accompanying  is  the  bill  of  lading  for  stationery 
shipped  by  Mr.  Win.  Morrison  per  Owen  Glendower 
to  your  address,  costing  per  his  invoice  annexed 
457/.  16*.  9d.  We  advanced  this  gentleman  on  this  ship- 
ment 228/.  \8s.4d.;  you  will  please  sell  on  arrival,  and 
remit  through  us  as  he  may  direct." 

The  Calcutta  firm  sold  the  consigned  goods,  trans- 
mitted the  accounts  of  the  sales  to  the  London  firm,  as 
well  as  to  the  bankrupt,  and  sent  to  the  latter  a  letter 
dated  December  17th  1840,  containing  the  following  pas- 
sage. m  We  have  none  of  your  favours  to  reply  to.  We 
inclose  account  sales  stationery,  ex  Owen  Glendower, 
netting  r*.  2502.6.  brought  to  a  point  by  our  draft 
favouring  you,  payable  through  our  friends  Messrs. 
Mackey,  Holt  &  Co.  for  262*.  16*.  2d.n 

The  draft  mentioned  in  the  letter,  and  inclosed  in  it, 
was  as  follows : 

"  No.  234  exchange  per  sterling  262/.  16*.  2rf. 

Calcutta,  December  16th  1840. 

"  Ten  months  after  date  of  this  our  first  of  exchange 
(second  and  third  of  same  tenor  and  date  being  unpaid), 
please  pay  to  Mr.  William  Morrison,  through  your  good 
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1841.      selves,  or  order,  the  sum  of  2621. 16s.  2d.  sterling  value 
received,  and  place  the  same  to  account  •  general/  bemg 

E«  parte  r 

R1AC"L     *n  ^  °^  proceeds  of  stationery  ex  Owen  Olendower. 

J.MackeykCo. 

To  Messrs.  Machey  k  Co." 

Before  this  letter  reached  England,  the  fiat  was 
issued,  dated  January  &6th  1841,  and  the  letter  was  re- 
ceived by  the  assignees,  who  presented  the  draft  inclosed 
in  it  to  the  London  firm,  requiring  of  them  an  absolute 
acceptance  of  the  draft.   The  London  firm  refused  to 
comply  with  this  demand,  and  required  that  the  draft 
should  be  delivered  up  to  them,  on  their  paying  the 
balance  of  the  amount  for  which  it  was  drawn,  after 
deducting  from  that  amount  the  sum  of  2281  18*.  4-d. 
advanced  by  them  to  the  bankrupt,  for  which  they 
claimed  a  lien  on  the  bill  as  the  return  proceeds  of  the 
goods;  insisting,  that  as  to  those  proceeds  the  assignees 
were  trustees  for  the  London  firm,  as  the  bankrupt 
would  have  been  if  no  fiat  had  issued.   On  the  assignees 
refusing  to  give  up  the  bill,  the  present  petition  was 
presented,  for  a  declaration  that  the  London  firm  were 
entitled  to  have  the  sum  of  2281.  18s.       advanced  by 
them,  reimbursed  and  paid  to  them  out  of  the  sum  of 
2621.  168.  2d.,  the  amount  of  the  return  proceeds,  and 
to  have  the  draft  for  that  amount  applied  for  that  pur- 
pose as  against  the  assignees,  the  petitioners  offering  to 
pay  the  assignees  the  balance ;  and  that  the  bill  might 
be  delivered  up  to  the  London  firm ;  and  that  until  such 
delivery  the  assignees  might  be  restrained  from  pro- 
ceeding upon  it  against  the  Calcutta  firm. 

Mr.  Swanston,  and  Mr.  Anderdon,  in  support  of  the 
petition.   The  form  of  the  bill  of  exchange  itself  shows 
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what  was  to  be  the  mode  of  adjusting  the  accounts 
between  the  London  firm  and  the  bankrupt;  for  the 
expression  "  pay  through  your  good  selves,"  which  is 
not  the  common  form  employed  in  such  instruments, 
can  have  no  other  meaning  than  that  the  London  firm 
were  to  deduct  from  the  amount  for  which  the  bill  was 
drawn  the  sums  advanced  by  them  on  the  security  of  the 
return  proceeds.  And,  independently  of  this  circum- 
stance, the  understanding  between  the  parties,  whether 
arising  from  express  agreement,  or  by  the  usage  of  trade, 
together  with  the  handing  over  by  the  bankrupt  of  the 
bill  of  lading  to  the  London  firm,  and  the  transmission 
of  it  by  them,  with  notice  of  the  agreement,  to  the  Cal- 
cutta firm,  would  be  quite  sufficient  to  give  the  London 
firm  a  valid  lien  on  the  return  proceeds  for  the  amount 
of  their  advance,  and  to  constitute  the  bankrupt,  to  the 
extent  of  that  advance,  a  trustee  of  the  proceeds,  if  they 
had  reached  him,  for  the  London  firm.  If  the  return 
proceeds  had  consisted  of  goods,  instead  of  a  bill  of  ex- 
change, it  would  have  been  impossible  to  raise  a  question 
on  the  subject  (a). 

Mr.  Curwood,  and  Mr.  Bovil,  for  the  assignees. 
The  petitioners  have  not  shown,  nor  can  it  be  shown, 
that  the  expreftion  which  they  rely  upon  in  the  bill  of 
exchange  has  any  such  meaning  among  merchants  as 
that  which  they  attribute  to  it;  and  it  is  a  meaning, 
which  the  words  in  their  ordinary  signification  by  no 
means  import.  It  would  have  been  easy  to  have  said, 
"  Give  credit  in  account,"  if  that  had  been  what  was 
intended  by  the  parties ;  and  then  the  instrument  would 

(a)  Sec  Ex  port*  Flcu*r,  2  M.  4c  A.  224  ;  4  Deac  &  C.  449;  and  Ex 
jxrrt*  Ceptland,  2M.&  A.  177 ;  3  Deac.  &  C.  199. 
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not  have  been,  as  it  now  is,  negotiable.  Next,  with  re- 
gard to  the  agreement,  it  may  be  true,  that  if  the  bill 
had  been  remitted  directly  to  the  London  firm,  they 
might  have  had  a  lien  upon  it ;  but  there  must  be  pos- 
session, to  constitute  lien ;  and  if,  instead  of  remitting 
through  the  London  firm,  according  to  their  directions, 
their  Calcutta  correspondents  chose  to  remit  directly  to 
the  bankrupt,  so  as  to  deprive  the  London  firm  of  their 
security,  or  the  return  proceeds,  that  may  be  a  very 
good  ground  for  proceedings  by  the  London  firm  against 
their  correspondents,  but  is  no  reason  why  they  should 
take  more  than  their  proportionate  share  of  the  bankrupt's 
estate.  This  consideration  proves,  also,  that  the  petition 
is  bad,  on  account  of  the  misjoinder,  as  petitioners,  of 
parties  who  have  adverse  interests.  It  is  also  multifa- 
rious ;  for  the  relief  sought  by  the  Calcutta  firm,  against 
the  consequences  of  their  own  act,  is  perfectly  distinct 
from  that  prayed  for  by  the  London  firm. 

Mr.  Swanston  was  not  called  upon  to  address  the 
Court  in  reply. 

Sir  John  Cross. — This  is  a  question  of  the  plainest 
kind  among  men  of  business,  to  whom  it  would  be  a 
matter  of  surprise  that  it  should  have  led  to  so  long  a 
discussion  among  lawyers.  The  bankrupt  made  a  con- 
signment through  a  London  house,  which  advanced 
2281.  on  the  value  of  the  goods,  and  in  part  payment  for 
them.  The  goods  went  out  to  India,  but  produced  less 
than  was  expected ;  instead  of  being  400/.,  the  proceeds 
were  no  more  than  2621.  Of  this  amount  2281.  had 
already  been  paid ;  and  the  whole  question  is  what  re- 
mains due  to  the  consignor?   If  there  had  been  no 


1841. 
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bankruptcy,  it  would  have  been  impossible  to  start  a 
doubt  upon  the  subject.  The  Indian  house  had  been 
apprised  that  the  London  house  had  paid  2281. ;  and 
therefore,  if  the  Indian  house  had  drawn  for  34/.  in 
favour  of  the  bankrupt,  it  would  have  been  all  that  he 
was  entitled  to.  Instead  of  doing  so,  however,  the  In- 
dian house,  acting  consistently  with  the  forms  of  busi- 
ness, remit  a  bill  for  the  whole  amount  to  the  consignor; 
but  they  introduce  into  the  bill  an  expression,  which,  it 
has  been  argued,  has  no  meaning,  but  which  obviously 
means,  "  pay  through  the  account  between  you  and  the 
consignor  on  this  subject,"  pointing  plainly  to  the  ad- 
vance already  made.  If  therefore  the  London  house 
had  written  on  the  bill  "  accepted  for  34/.,"  that  would 
have  been  sufficient  And  if  the  present  holders 
brought  an  action  against  the  drawers  of  the  bill,  all 
they  could  recover  would  be  34/.  It  is  true,  that  if  the 
assignees  negotiated  the  bill,  that  would  be  a  fraud 
against  which  the  drawers  would  have  no  remedy  except 
against  the  assignees,  but  this  consideration  does  not 
appear  to  affect  the  question.  I  think,  therefore,  that 
on  payment  of  the  balance,  the  petitioners  are  entitled  to 
have  the  bill  delivered  up.  It  does  not  appear  to  me 
that  the  petition  is  multifarious,  or  that  the  petitioners 
have  inconsistent  claims  in  respect  of  the  subject  of  it. 

The  Order  was,  that  the  bill  should  be  delivered 
up  to  the  petitioners,  on  their  paying  34/.  to  the 
assignees.    Costs  out  of  the  estate. 


1841. 
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1841. 

Weitmituur,       Ex  parte  Pearce. — In  the  matter  of  Langmead. 

June  8. 

are  empowered  This  was  the  petition  of  the  clerk  to  the  commissioners 

parliament^  appointed  under  an  act  of  parliament  of  6  Will.  4.  entitled 

dunes  on  vessels  "An  Act  for  Improving,  Maintaining,  and  Regulating 

Sutand'iiM  the  Harbour  of  Teignmouth,  and  the  Navigation  of  the 

^auugT1'  River  Tei§n  in  the  County of  Devon»M  and  ifc  Prayed  for 

caUDg  wit^ihe  an  mjunct*on  *°  restrain  the  assignees  from  prosecuting 
harbour,  and     an  action  against  the  commissioners  for  a  debt  due  from 

Ibey  are  re- 

t^iTate?  3nd*Iy  t*iein  t0  ^  l,an^ruPt'  on  ^  ground  of  there  being  a 
duties  in  the     larger  sum  due  from  the  bankrupt  to  them. 

improvement 

of  the  harbour,      By  the  provisions  of  the  act  certain  commissioners 

and  the  tolls  . 

in  the  improve-  therein  named,  and  of  whom  the  bankrupt  was  one, 

merit  of  the  ,i     •     ■»        j  i        •  .1 

river.  They  were  authorized  and  empowered  to  improve  the  navi- 
me^recc^edby  g*tion  of  the  river  Teign,  and  also  to  improve  the  harbour 
onbciVnumber  °^  Teignmouth,  and  for  that  purpose  to  levy  rates  and 
and  acts  as  "lea'  dut*es  on  vessels  ana"  goods  entering  the  harbour,  and 
surer,  and  the    certain  tolls  on  vessels  and  their  cargoes  navigating  the 

accounts  and 

dmfts  relating    river ;  and  they  were  required  to  apply  the  monies  arising 

to  the  harbour 

and  river  are     from  the  rates  and  duties  in  the  improvement  of  the  bar 

separated  and  .  .         .  . 

distinguished  and  harbour  of  1  eignmouth,  and  the  monies  arising  from 
The  banker  '  the  tolls  to  the  improvement  of  the  navigation  of  the 
Lw'^Ita^ebt  river?  ^ey  were  also  empowered  to  borrow  money  at 
l!n  onT^c^nt  interest  to  an  amount  not  exceeding  the  sum  of  12,000/. 
""ain^a  deb^  *n  lnc  wno^e»  uPon  tne  security  of  the  rates  and  duties,  or 

fhcoU.crmai  of  ^  toUs  S"1"^  b*  the  »  and  il  was  enacted, 
that  the  as-      that  the  commissioners  might  sue  or  be  sued  in  the  name 

aignces  might 

be  restrained     of  their  clerk  for  the  time  being. 

from  proceeding 

jainst  the  At  the  time  of  the  passing  of  the  act,  the  bankrupt 


to  recover  the 

carried  on  business  as  a  banker  at  Teignmouth,  in 
aithoughbtie  copartnership  with  one  Robert  Jordan,  who  was  ap- 
fur^ifhTgotd  pointed  treasurer  to  the  commissioners.  The  funds  of 

legal  defence. 
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the  commissioners  consisted  of  monies  arising  from  the  1841. 
harbour  and  river  dues  under  the  act,  and  of  loans,  of  &£?{c 
which  some  were  charged  exclusively  upon  the  harbour  r***«. 
dues,  and  others  exclusively  upon  the  river  dues ;  and 
these  monies  were  paid  to  the  treasurer,  (who  allowed 
interest  on  the  balances  from  time  to  time  in  his  hands), 
and  were  by  him  deposited  in  the  banking  house  of 
"  Langmead  and  Jordan."  The  account  of  sums  re- 
ceived in  respect  of  the  harbour  was,  by  the  direction 
of  the  commissioners,  kept  separate  from  the  account  of 
sums  received  in  respect  of  the  river;  there  being  in  the 
treasurer's  account  book  two  accounts,  headed  respec- 
tively, "  No.  1.  Harbour  Account,"  and  "  No.  2.  River 
Account."  The  payments  were  made  by  the  treasurer 
on  drafts  drawn  by  the  commissioners,  and  if  the  money 
for  which  the  draft  was  given  was  an  expenditure  on  the 
harbour,  the  draft  was  headed  "  Harbour,"  but  if  it 
related  to  expenditure  on  the  improvement  of  the  river 
it  was  headed  "  River."  The  drafts  were  presented  to 
the  treasurer  at  the  banking  house  and  were  paid  by 
him  there,  or  by  the  clerk  of  the  banking  firm.  The 
treasurer,  Robert  Jordan,  having  died  in  November 
1837,  the  banking  business  at  Teignmouth  was  carried 
on  by  the  bankrupt  on  his  sole  account,  and  in  his  name 
alone ;  and  no  other  person  was  appointed  treasurer,  in 
the  stead  of  Jordan;  but  the  monies  received  on  account 
of  the  commissioners  were  paid  into  the  banking  house, 
and  the  payments  made  on  their  account  were  placed  to 
their  debit  by  the  bankrupt  in  the  account  book,  in  the 
same  manner  as  previously  to  the  death  of  Jordan. 

At  the  date  of  the  fiat,  the  balance  of  the  harbour 
account  was  1414/.  5s.Sd.t  in  favour  of  the  commissioners; 
and  the  balance  of  the  river  account  was  %93l.  4s.  6d.,  in 
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favour  of  the  bankrupt.  No  proof  had  been  tendered 
on  behalf  of  the  commissioners,  in  respect  of  the  debt 
due  to  them  from  the  bankrupt ;  but  the  assignees  having 
commenced  an  action  for  the  balance  due  from  the  com- 
missioners on  the  river  account,  the  present  application 
was  made  to  restrain  further  proceedings  in  it  and  for 
an  account,  with  liberty  to  prove  under  the  fiat  for  what 
should  be  found  due  to  the  commissioners. 

Mr.  Russell,  for  the  petition.  The  Court  will  not  allow 
the  assignees  to  proceed,  but  will  assume  a  jurisdiction, 
for  the  purpose  of  protecting  the  estate  from  wasteful 
expenditure;  Ex  parte  Clegg(a). 

Mr.  Swanston,  and  Mr.  Serjt.  Manning,  for  the 
assignees.  This  is  an  application  for  an  injunction  on 
grounds,  which,  if  valid  at  all,  would  furnish  a  good 
defence  at  law.  Such  grounds  have  never  been  held  suffi- 
cient to  warrant  the  interposition  of  a  court  of  equity  by 
way  of  injunction,  nor  will  the  Court  restrain  the  assignees 
from  asserting  their  legal  right,  on  the  ground  of  expense 
to  the  estate;  there  being  no  reason  for  supposing  that  the 
petitioner  is  a  better  protector  of  the  estate,  than  those 
who  are  chosen  by  the  creditors  to  protect  it.  [SWJohn 
Cross,  As  to  the  equity  of  the  case,  it  is  not  a  naked 
question  between  party  and  parly.  The  petitioner  is 
one  of  several  cestui  f/ue  trusts,  who  complains  that  the 
trustees  are  carrying  on  a  wasteful  improper  suit  against 
some  of  the  cestui  que  trusts  to  the  prejudice  of  the 
general  estate.]  The  estate  would  not  be  prejudiced;  as 
the  assignees  cannot  charge  it  with  the  costs  of  an  im- 

(a)  1  M,  &  A.  91. 


1841. 
Ex  parte 
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proper  action ;  and  whether  the  action  is  an  improper  one,  1841. 
or  not,  is  a  question  to  be  brought  before  the  officer  of 

£x  p&rto 

the  Court  first  and  afterwards,  if  necessary,  before  this  Pbarck. 
Court  itself.  In  Ex  parte  Clegg,  the  case  was  one  of 
account,  a  clear  subject  of  equitable  jurisdiction.  Then, 
with  regard  to  the  merits  of  the  case;  the  commissioners 
are  trustees  for  two  distinct  purposes:  one  for  improving 
the  river,  and  the  other  for  improving  the  harbour  and 
for  repairing  the  boundaries  between  the  river  and  har- 
bour. They  kept  their  accounts  with  the  bankers,  not 
merely  as  bankers,  but  as  trustees,  having  notice  of  the 
trusts  affecting  the  funds.  They  had  two  accounts,  one 
in  respect  of  the  harbour,  and  the  other  in  respect  of  the 
river ;  and  the  commissioners  could  not,  without  commit- 
ting a  breach  of  trust,  apply  to  one  of  those  purposes  the 
funds  directed  to  be  applied  to  the  other.  The  case  is 
analogous  to  that  of  a  person  keeping  two  accounts  with 
his  banker,  one  as  executor  of  A.,  and  the  other  as  exe- 
cutor of  B.,  the  banker  having  notice  of  the  character  of 
the  funds  and  of  the  trusts  affecting  them.  The  accounts 
are  as  distinct,  as  they  would  be  if  kept  by  two  distinct 
sets  of  commissioners. 


Mr.  Russell,  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross. — There  was  only  one  account  of 
banker  and  customer  between  the  bank  and  the  com- 
missioners ;  and  if  the  bank  had  been  indebted  to  the 
commissioners  in  one  sum  on  account  of  the  harbour, 
and  in  another  on  account  of  the  river,  the  commis- 
sioners might  have  recovered  both  in  one  action.  If  the 
commissioners  also  had  brought  an  action  against  the 
bank  before  the  bankruptcy  on  the  river  account,  the 

VOL.  II.  L 
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F  t  ftrie 


fciri  Lire  Lid  2  ri^ht  to  set  off  what  was  due  on 

the  Lirb;-r  accrur.:.  I  am  of  opinion,  therefore,  that 
the  assignees  hive  no  just  cause  to  bring  an  action 
a.-ilnst  the  c^-'-nloaers,  and  that  the  petitioner  is 
entitled  to  so  msch  as  is  due  on  the  balance  of  the  two 
accounts.  It  seems  the  commissioners  have  not  yet 
attempted  to  prove;  but  I  do  not  know  whether  that  feet 
is  material ;  for  if  they  attempt  to  prove  the  whole  of  the 
amount  due  on  the  harbour  account,  the  assignees  will 
ha?e  a  right  to  insist  on  deducting  the  debt  due  to  the 
estate  on  the  river  accoun  t;  I  think,  therefore,  that  the 
petition  is  in  every  respect  right,  and  that  the  action 
must  be  stayed ;  the  petitioners  having  liberty  to  go  in 
and  prove  the  balance  due  upon  the  two  accounts. 

Ordered  as  prayed;  the  costs  of  both  parties  to 
come  out  of  the  estate. 


Westmintttr, 
coram  Lord 

Cottenham,  C. 

June  9%  11. 

A  New  York 
house  accepts 
bills  for  the  ac- 
commodation of 
aVirginia  house, 


Ex  parte  Washington  Jackson  and  others. — In  the 
matter  of  William  Sydney  Warwick  and  William 

Claggett. 

Special  Case  (a). 
The  petitioners  claimed  a  debt  of  10,410/.  under  a 

joint  fiat  issued  against  the  said  William  Sidney  War- 

(a)  See  thi?  case  on  the  original  bearing  in  the  Court  of  Review,  3  Mont. 

for  reimburse-  fit  Ayr.  627 ;  Ex  pari*  Whitmore,  3  Deac.  365 ;  Ex  part*  Jackson,  id.  651. 
incut  entered 

into  by  a  London  merchant,  the  correspondent  of  the  Virginia  house.  Afterward*  the  Tendon 
merchant  enters  into  partnership,  and  by  letter  desires  the  New  York  house  to  consider  all 
credits,  advices  and  instructions  then  in  force  from  him,  as  extending  to  the  new  firm,  and  to 
transfer  any  balances  due  to  or  from  him  to  the  new  firm.  The  New  York  house  reply,  that 
they  will  make  up  and  transfer  to  the  new  firm  the  open  accounts  in  joint  exchange  transac- 
tions, but  that  they  hope  to  have  the  account  current  made  up  before  they  carry  the  old  account 
to  the  new  firm.  They  afterwards  pay  the  accommodation  bills  and  draw  on  the  new  firm  for 
the  amount.   The  new  firm  becomes  bankrupt.  Htld, 

1.  That  the  oueslion,  whether  the  liability  of  the  new  firm  had  been  accepted,  in  lieu  of,  or 
in  addition  to,  the  separate  liability  of  the  London  merchant,  was  a  matter  of  fact,  and  not  a 
proper  subject  for  a  special  case. 

'2.  That,  under  the  circumstances,  the  separate  liability  was  discharged,  and  that  the  New 
York  house  were  only  joint  creditors. 
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wick  and  William  Claggett,  as  partners  in  trade,  and  the  1841. 
proof  was  admitted  as  the  separate  debt  of  Warwick  ; 

Ex  parte 

whereupon  the  assignees  preferred  their  petition  to  the  Jackson 

and  others. 

Court  of  Review,  alleging  that  the  debt  was  a  joint  and 
not  a  separate  debt,  and  praying  that  the  said  proof 
might  be  expunged  ;  and  it  was  ordered  accordingly. 

The  present  petitioners  some  time  afterwards  pre- 
ferred their  petition  to  the  Court  of  Review  for  a  rehear- 
ing, which  was  granted  to  them;  and,  on  the  hearing  of 
that  petition,  the  facts  were  found  by  the  Court  as  follows : 

In  the  month  of  June  1836,  Warwick  was  a  sole 
trader,  carrying  on  business  in  London,  and  he  had  then 
various  dealings  with  the  petitioners,  who  were  mer- 
chants in  the  United  States,  and  also  with  certain  other 
merchants  there,  trading  under  the  name  and  firm  of 
4.  and  J.  Warwick;  and  on  the  29th  of  June  the  bank- 
rupt Warwick  addressed  two  letters  to  the  petitioners  as 
follows : 

London,  29th  June  1836. 

"  I  hereby  open  a  credit  upon  you,  in  favour  of  Messrs. 
4.  and  J.  Warwick,  for  100,000  dollars,  say  100,000 
dollars,  and  their  drafts  to  that  extent  you  will  please  to 
honour,  and  your  valuations  upon  me  in  reimbursement 
shall  meet  with  due  protection  meaning  that  their 
charges  should  be  duly  paid. 

And  in  the  other  letter,  inclosing  the  above,  Warwick 
stated  thus,  "  the  object  of  this  credit  is  for  A.  and  J. 
Warwick  to  reimburse  themselves  for  advances  on  to- 
bacco to  my  address ;  and,  as  that  article  is  a  heavy  one, 
you  may  reimburse  yourselves  upon  me  at  three  or  four 
months'  sight,  or  sixty  days,  as  may  be  most  agreeable 
to  yourselves." 

On  the  15th  August,  the  petitioners  sent  an  answer 
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1841.  to  the  bankrupt  Warwick,  acceding  to  his  proposal;  and 
^^te  in  pursuance  thereof,  they  accepted  three  bills,  drawn 
Jackson     upon  them  by  A.  and  J.  Warwick,  one  dated  the  25th 

nd  others. 

August,  at  ninety  days'  date,  for  20?000  dollars ;  and  two 
others,  dated  the  1st  September,  for  15,000  dollars  each. 
After  these  bills  had  been  so  accepted,  Warwick  and 
Claggett  entered   into  partnership;  and  on  the  1st 
October  the  bankrupt  Warwick  addressed  a  letter  to  the 
petitioners,  announcing  the  fact,  and  saying,  "  I  beg 
you  will  consider  all  credits,  advices  and  instructions 
now  in  force  from  me,  as  extending  to  the  firm  of  Wat' 
wick  and  Claggett.11    And  on  the  6th  October,  Warwick 
and  Claggett  wrote  a  joint  letter  to  the  petitioners, 
stating  as  follows : — "  Mr.  W.  has  requested  you  to 
consider  all  credits,  advices  and  instructions  in  force  from 
him,  as  extended  to  us,  which  we  beg  to  confirm."  The 
two  last  mentioned  letters  were  received  by  the  peti- 
tioners on  or  before  the  15th  November,  and  before  any 
one  of  those  bills  had  come  to  maturity,  and  conse- 
quently before  the  contract  was  executed  on  either  side. 
The  petitioners  by  letter  acknowledged  the  receipt  of 
the  two  last  mentioned  letters,  and  made  no  objection  to 
the  joint  proposal ;  and  afterwards,  in  compliance  there- 
with, as  the  bills  respectively  became  due,  they  paid 
them  off,  and  drew  five  other  bills  of  equal  value  for 
their  repayment  on  Warwick  and  Claggett  jointly,  and 
which  five  bills  the  latter  jointly  accepted  ;  and  the  only 
question  considered  by  the  Court  was,  whether,  in  fact, 
before  the  separate  liability  of  Warwick  was  matured 
into  a  debt,  it  was  agreed  between  Jackson  and  Com- 
pany on  the  one  part,  and  Warwick  and  Claggett  on  the 
other,  that  the  executory  contract  should  be  transferred 
to  die  partnership,— or  that  it  should  continue  the  sepa- 
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rate  contract  of  Warwick,  and  the  partnership  to  be-  1841. 
come  surety  for  the  performance  of  it ;  and  the  Court 

Kx  psrlc 

thereupon  held  and  determined,  that  this  transaction  _J*c*l°_* 
was  included  in  the  joint  proposal, — that  by  drawing  the 
five  bills  on  the  partnership,  the  petitioners  expressly 
acceded  to  it, — that  each  of  such  bills  correctly  represents 
the  only  subsisting  contract  signed  by  both  the  con- 
tracting parties, — that  the  consideration  for  the  debt  in 
question  was  money  paid  to  the  use  of  Warwick  and 
Claggett,  at  their  joint  request, — and  that  it  never  was  the 
separate  debt  of  Warwick,  nor  was  considered  such  by 
the  petitioners  till  after  the  bankruptcy ;  whereupon  it 
was  again  ordered  by  the  Court  that  the  proof  thereof 
be  expunged,  and  that  the  petitioners  should  pay  the 
respondent's  costs  of  the  rehearing. 

In  addition  to  the  facts  above  mentioned,  evidence 
was  adduced  for  the  petitioners  on  the  rehearing,  to 
show  how  the  transaction  was  dealt  with  in  the  books  of 
the  bankrupts;  and  evidence  to  the  same  effect  was  also 
adduced  for  the  respondents ;  but  the  Court  considered 
such  evidence  as  immaterial  to  the  question,  whether,  as 
between  the  petitioners  and  the  bankrupts,  the  debt  was 
a  joint  or  separate  debt,  and  disregarded  it.  Never- 
theless, at  the  request  of  the  petitioners,  the  following 
affidavits,  letters  and  accounts,  which  were  read  on  the 
hearing,  and  considered  by  the  Court  to  be  true  in  matter 
of  fact,  are  inserted  in  this  special  case. 

The  special  case  then  proceeded  to  set  out  various 
accounts  and  several  extracts  from  letters ;  those  princi- 
pally relied  upon  being  the  following : 

From  Jackson,  Riddle  and  Co.  to  W.  S»  Warwick, 
dated  3Ut  August  1836  and  6th  September  1836. 
"  Your  friends,  Messrs.  A.  and  J.  Warwick,  of  Rich- 
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roond,  under  date  of  the  24th  instant,  advise  their  bill 
on  us,  under  your  letter  of  credit,  for  20,000  dollars,  at 
ninety  a.  s.  days  from  26th,  for  which  due  honour  is  re- 
served. Your  general  account  is  debited  for  an  accept- 
ance of  A.  and  J.  Warwick,  two  bills  dated  1st  Septem- 
ber, each  for  15,000  dollars,  at  seventy-five  and  ninety 
a.  s.  date  at  maturity,  of  which  we  will  take  our  reim- 
bursement of  sales  of  ex.  on  you.*' 

Letter  from  W.  S.  Warwick  to  Jackson,  Riddle  and 
Co.,  dated  1st  October  1836. 
"  I  credit  your  general  account  with  your  acceptances 
of  Messrs.  A.  and  J.  Warwick's  two  drafts  of  15,000 
dollars  each,  in  conformity  with  your  advice.  I  have 
much  pleasure  in  waiting  upon  you  with  the  inclosed 
circular,  announcing  to  you  the  connection  I  have 
formed  from  this  date  with  Mr.  J.  W.  Claggett.  In 
doing  so,  I  beg  that  you  will  consider  all  credits,  advices 
and  instructions  now  in  force  from  me,  as  extending  to 
the  firm  of  Warwick  and  Claggett ;  and  I  sincerely  hope 
that  they  will  enjoy  a  long  continuance  of  the  friendly 
correspondence,  that  has  hitherto  existed  between  your- 
selves and  me  individually.  They  will  hereafter  address 
you;  and,  upon  the  receipt  hereof,  you  will  please 
render  your  accounts  with  me,  transferring  any  balance 
that  may  be  either  due  to  or  from  me  to  the  new  firm/' 

Circular  in  the  foregoing  letter. 

Loadoo,  1st  October  1836. 

"  We  beg  reference  to  the  annexed  letter,  announcing 
the  establishment  of  our  firm  from  this  date,  and  to 
solicit  an  extension  to  us  of  the  same  favour  and  con- 
fidence hitherto  shown  to  Mr.  W.  S.  Warwick" 
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Letter  from  Warwick  and  Claygett  to  Jackson,  Riddle 
and  Co.,  dated  3d  November  1836. 

London,  November  3d  1836. 

"  Referring  to  the  annexed  duplicate  of  our  respects 
of  the  30th  and  31st  ult.,  we  have  now  to  acknowledge 
receipt  of  your  esteemed  favour  of  the  30th  September, 
transmitting  statement  of  joint  exchange  account  to  Mr. 
W.  to  the  1st  October.  We  inclosed  Mr.  W state- 
ment of  this  account,  showing  a  sterling  balance  due  to 
him  in  cash  1st  October  25,5621.  5s.  6J.,  which  we  have 
transferred  to  debit  of  your  new  joint  ex.  ac.  with  us  at 
par  113,610: 11  dollars,  and  we  carry  agreeable  to  your 

J  113,610: 11} 

request  <   9,944 ;  46 1  the  balance  of  prem.  and  interest 

(.123,654:67) 

to  new  prem.  of  joint  ex.  ac.,  which,  if  found  correct, 
you  will  please  note  in  conformity*  We  regard  all  sub- 
sequent operations  as  applying  to  the  new  firm,  and 
have  passed  them  accordingly." 

Letter  from  Jackson,  Riddle  and  Co.  to  Warwick  and 
Claggett,  dated  1 5th  November  1836. 
"  We  have  to  own  receipt  of  the  two  valued  favours 
of  the  29th  and  1st  ult.  and  your  esteemed  favour  of  6th 
ult.,  as  also  your  circular  favour  1st  ult.,  all  of  which 
have  had  our  careful  attention.  We  shall  be  very  happy 
to  cultivate  the  most  intimate  business  relations  with 
your  firm,  and  will  gladly  avail  ourselves  of  every 
opportunity  that  may  be  presented  to  influence  valuable 
business  to  your  good  management  We  shall  make  up 
and  transfer  to  your  new  firm  the  open  accounts  in  joint 
exchange  transactions,  but  hope  to  have  your  account 
current  made  up  to  ours  transmitted,  before  we  carry  the 
old  account  over  to  your  new  firm ;  but,  if  not  received, 
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18  H.      we  will  make  up  our  accounts  with  your  prior  by  next 

iTpTrt  Packct-" 
Jackson 
and  others. 

From  Jackson,  Riddle  and  Co.  to  Warwick  and  Claggett, 
dated  19M  November  1836. 
"  Be  pleased  to  honour  our  two  bills,  viz. — 

£     s.  d. 

Nov.  19.  No.97.  GO  *.s.(ovT.W.  Spring.  24£9   0  0 
No.  98.     „    J.  Riddle  and  Co.    698  16  3 

Together  amounting  to  .  3127  16  3 
sterling,  sold  at  9g  premium,  and  producing  15,152^ 
dollars  cash  to  day,  at  credit  of  your  own  account 
against  A.  and  J.  Warwick's  bill  of  15,000,  due  and  paid 
yesterday,  as  per  statement  of  same  inclosed." 

From  Jackson,  Riddle  and  Co.  to  Warwick  and  Claggett, 
dated  23d  November  1836. 
"  Exchange  continues  higher  than  we  anticipated, 
we  therefore  defer  purchasing  for  this  packet,  and  for 
the  same  reason  are  drawing  against  our  acceptance  of 
A.  and  J.  Warwick**  bills  for  20,000  dollars,  which  will 
mature  on  the  26th,  as  per  statement  at  foot." 

From  Messrs.  Warwick  and  Claggett  to  Messrs.  Jackson, 
Riddle  and  Co.,  dated  14M  December  1836. 
"  Your  esteemed  favours  of  the  19th  and  23d  ult  arc 
to  hand,  your  valuations,  viz.  2429/.,  689/.  16*.  Sd., 
3176/.  12*.  10d.,  1000/.  under  date  19th  ult.  and  23d, 
have  appeared  and  received  due  honour  to  the  debit  of 
Messrs.  A.  and  J.  Warwick,  the  same  being  in  reim- 
bursement of  their  valuation  upon  you.  Your  draft  on 
joint  ex.  acc.  for  1000/.  has  also  appeared  and  received 
due  honour  to  the  draft  of  the  said  account." 
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Letter  from  Messrs.  Jackson,  Riddle  and  Co.  to  War- 
wick and  Claggett,  dated  Itk  December  1836. 
"  We  also  hand  joint  account  with  William  Sidney 
Warwick,  esquire,  made  up  to  the  1st  December,  at  Cr. 
of  same  Dr.  cash,  1st  instant,  11,3&5/.  Ss.  at  par 
50,305^5  dollars,  and  also  joint  prem.  account  con- 
nected therewith,  showing  a  balance  of  Cr.  of  same 
4017  dollars  cash,  1st  December,  which  we  hope  will 
prove  correct.  We  await  your  account  made  up  with 
interest  the  same  period,  to  carry  the  balance  to  your 
account." 

Jackson,  Riddle  and  Co,  to  Warwick  and  Claggett, 
dated  7th  January  1837. 

"  We  have  accepted  A,  and  J.  Warwick's  bills  against 
your  credit,  dated  2d  instant,  for  which  at  maturity  we 
will  draw  on  you  as  heretofore." 

Mr.  Betkell,  for  the  appellants.  The  only  ground,  on 
which  the  judgment  of  the  Court  of  Review  rests,  is  the 
fact  of  the  bills  being  drawn  by  the  petitioners  on  the 
new  firm  of  Warwick  and  Claggett.  Now,  it  cannot  be 
inferred  from  this  circumstance,  that  the  petitioners  in- 
tended to  release  Warwick  from  his  separate  liability ; 
for  that  was  the  only  form  in  which,  after  the  new  firm 
came  into  existence,  bills  could  be  drawn,  so  as  to  have 
any  value  in  the  market.  When  the  bills  were  drawn,  there 
was  no  house  trading  under  the  name  of  Warwick  alone; 
and,  consequently,  the  acceptance  was  necessarily  to  be 
that  of  the  new  firm.  But  the  entries  in  the  petitioners' 
books  show,  that  they  continued  to  treat  the  liability  as 
that  of  Warwick  alone,  and  never  mixed  the  transaction 
up  with  their  general  dealings  with  the  partnership. 
Would  it  be  reasonable  to  suppose  that  the  new  firm 
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was  at  once  not  only  to  be  involved  in  the  general  ope- 
rations of  the  concern,  but  to  take  upon  itself  a  distinct 
contract  of  suretyship,  which  had  nothing  to  do  with  the 
partnership  business  ?  Very  distinct  evidence  must  be 
produced,  to  show,  that  the  new  firm  intended  to  make 
itself  primarily  liable  upon  such  a  contract,  or  that  the 
petitioners  could  have  considered  such  to  be  their  inten- 
tion, and  acquiesced  in  it  so  far  as  to  release  Warwick 
from  his  separate  liability.  It  is,  besides,  doubtful, 
whether,  without  the  concurrence  of  the  principal  deb- 
tors, new  sureties  could  be  substituted  for  the  old  ones ; 
and  also,  whether  the  new  firm  could  become  sureties, 
without  a  new  and  express  guarantee  signed  by  them. 
The  sense  in  which  the  parties  understood  the  expres- 
sion, "  all  credits,  advices,  and  instructions  now  in  force 
from  me,"  appears  from  the  letters  of  the  3rd  and  15th 
of  November,  which  clearly  show  that  the  proposal  was 
not  accepted  or  considered  as  extending  to  the  contract 
for  suretyship.  An  agreement  to  abandon  the  former 
security  must  be  clearly  proved ;  Bedford  v.  Deakin(a), 
Winter  v.  Inne*(b).  It  does  not  follow,  from  the  fact  of 
Warwick  and  Claggett  desiring  to  have  the  credit  trans- 
ferred, that  the  petitioners  are  to  lose  the  benefit  of  the 
separate  security  of  Warwick;  it  must  be  shown  that  the 
petitioners  agreed  to  take  the  joint  liability,  in  discharge 
of,  and  as  a  substitution  for,  the  separate  liability.  [Lord 
Chancellor.  The  expression  is,  not  that  the  joint  lia- 
bility is  to  be  accepted  in  addition  to  the  separate  liability, 
but  that  the  balance  should  be  transferred.]  What  is  said 
by  the  judges  in  David  v.  Ellice{c)t  shows  in  how  strict 
a  manner  Courts  of  law  require  it  to  be  proved,  that  a 

(a)  a  B.  &  Aid.  210.      (6)  4  My.& Cr.  101.      (c)  6B.&  C.  196. 
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new  security  is  taken  as  a  substitution  for  a  former  one. 
Now,  in  the  present  case  there  is  an  account  sent  to 
Warwick  and  Claggett,  not  containing  any  entry  in  respect 
of  the  guarantee ;  and  there  is  a  letter  from  Warwick  and 
Claggett,  acknowledging  the  receipt  of  the  account,  but 
not  complaining  of  it  at  all  on  the  ground  of  this  omis- 
sion, although  complaining  of  it  in  other  respects.  Under 
these  circumstances,  a  Court  of  law  would  not  hold  this 
correspondence  to  be  sufficient  evidence  of  a  contract  to 
release  the  original  liability. 

Mr.  Swans  ton,  and  Mr.  Lee,  for  the  respondents,  con- 
tended that  the  case  was  improperly  brought  before  the 
Court,  the  question  being  one  of  fact,  merely.  {Lord 
Chancellor.  I  certainly  cannot  see  what  question  of  law 
there  is  in  this  case.] 

Mr.  Bet  hell,  in  reply.   What  is  called  a  question  of 
fact  is  this :  What  is  the  inference  to  be  drawn  from 
certain  written  documents  ?    But  is  not  that  inference 
matter  of  law  ?    Is  it  not  a  question  of  construction ; 
and  are  not  such  questions  constantly  the  subject  of 
decision  by  Courts  of  law  ?    The  respondents  say,  that 
Warwick  was  released.    How  he  was  released  is  the 
question  now  in  dispute ;  but  what  amounts  to  a  release 
must  surely  be  a  question  of  law.    It  is  a  matter  of  law, 
to  say,  whether  a  particular  document  amounts  to  a  re- 
lease, or  not.  ^Suppose  the  correspondence  which  has 
taken  place  here  related  to  the  purchase  of  an  estate ; 
would  it  not  be  a  matter  of  law,  to  decide  whether  the 
letters  amounted  to  a  binding  contract?  or  would  the 
Court  of  Chancery  send  such  a  question  to  be  tried  by  a 
jury?   And,  at  all  events,  the  question,  whether  one 
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1841.      surety  can  be  substituted  for  another,  without  the  con- 
sent  of  the  principal,  is  one  of  law  only  ;  and  it  is  one 

Kx  parte 

Jacmon     of  the  questions  involved  in  this  case, 
and  others. 

Lord  Chancellor. — The  question  in  this  case  is  not, 
whether  the  circumstance  of  the  petitioners*  accepting 
the  liability  of  the  new  firm  was  of  itself  sufficient  to 
discharge  the  original  liability  of  Warwick,  but  whether 
it  was  the  intention  of  the  parties  so  to  contract.  That 
is  purely  a  matter  of  fact.  The  evidence  of  it  may  rest, 
in  part,  upon  the  correspondence  between  the  parties ; 
but  no  question  of  construction  arises  on  any  document ; 
and  all  that  is  to  be  decided  is,  whether  the  new  credit 
was  accepted  in  lieu  of  the  former  credit.  A  judge  in  a 
trial  at  law  would  have  told  the  jury,  that  this  was  matter 
for  their  consideration.  I  think,  therefore,  that  this  is  a 
case,  which  ought  never  to  have  been  brought  here,  it 
being  clearly  one  upon  which  by  the  terms  of  the  statute 
there  could  be  no  appeal.  However,  lest  it  should  be 
conceived,  that  if  this  Court  had  been  at  liberty  to  enter- 
tain the  question,  it  would  have  arrived  at  a  different 
conclusion  from  that  to  which  the  Court  of  Review  has 
come,  I  will  shortly  advert  to  the  circumstances  of  the 
case.  A  house  in  Loudon  writes  to  the  petitioners,  re- 
commending to  them  another  house  carrying  on  business 
in  America,  and  proposing  that  the  American  firm  shall 
draw  on  the  petitioners.  The  terms  of  the  contract  are 
these,  "  I  hereby  open  a  credit  upon  jou  in  favour  of 
Messrs.  A.  and  J.  Warwick  for  100,000  dollars,  and  their 
drafts  to  that  extent  you  will  please  to  honour,  and  your 
valuations  upon  me  in  reimbursement  shall  meet  with  due 
protection."  The  petitioners  in  compliance  with  this  re- 
quest, accepted  three  bills,  drawn  by  A.  and  J.  Warwick, 
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and  apprised  the  bankrupt  Warwick  of  the  fact.  Then, 
on  the  first  of  October,  the  petitioners  receive  a  letter, 
which  after  announcing  the  formation  of  the  partnership 
of  Warwick  and  Claggett,  and  requesting  the  petitioners 
to  consider  all  credits,  advices  and  instructions,  then  in 
force  from  W.  S.  Warwick,  as  extending  to  the  firm  of 
Warwick  and  Claggett,  contained  this  passage, "  upon  the 
receipt  hereof,  you  will  please  render  your  accounts  with 
me,  transferring  any  balances  that  may  be  either  due  to  or 
from  me  to  the  new  firm."  The  petitioners,  in  answer  to 
thi3  proposal,  send  the  letter  of  the  15th  of  November, 
which  is  as  follows  ;  [his  Lordship  read  it]  (a). 

By  this  letter,  therefore,  the  petitioners  do  not  object 
to  the  proposition,  but  assent  to  it,  requesting  only  the 
accounts  to  be  made  up  first.  But  the  most  important 
part  of  the  transaction  is,  the  circumstance  of  the  peti- 
tioners having  drawn  on  the  new  firm,  after  the  corre- 
spondence had  taken  place.  This  act  must,  I  think,  be 
considered  an  acceptance  of  the  proposition,  that  the  peti- 
tioners should  look  to  the  new  firm  exclusively.  The 
question  before  the  Court  of  Review  was,  whether  the 
petitioners  had  not  accepted  a  credit  on  the  new  house, 
in  lieu  of  that  upon  the  old  house.  That  was  a  matter 
of  fact,  which,  it  appears  to  me,  has  been  conclusively 
decided  by  the  Court  of  Review ;  but,  for  the  satisfaction 
of  the  parties,  I  wished  to  show  them  that  no  other  deci- 
sion would  have  been  given,  if  I  had  thought  otherwise 
with  respect  to  the  question  of  jurisdiction. 


1841. 

Ex  parte 
Jackson 
aod  others. 


Appeal  dismissed  with  costs. 


(a)  See  ante,  p.  151. 
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1841. 


Ex  parte  Henry  Billinoton  Whitworth  and  Robert 
Whitworth. — In  the  matter  of  Edward  Lewis 


Westminster,  MAYOR. 
Jung  10. 

i.The rule, that,  THIS  was  a  petition,  praying,  that  the  petitioners  might 

where  a  man      .        .    .      ,  .  ,       .  j  . 

agrees  to  pay  on  be  admitted  to  prove  certain  sums  therein  mentioned  to 
noUi^ownfdfr.  0e  due  to  them,  as  copartners  in  trade,  upon  two  joint 
sary  to  Create"  a  ant^  several  promissory  notes  made  by  the  bankrupt  and 
ag^LuTm,0"  one  George  Cooke,  and  that  the  Commissioners  might 
fo^ttacasToK  ^C  ortlered  t0 receive  such  proofs,  and  to  appoint  a  meet- 
joint  and  several  ing  for  that  purpose,  and  that  in  the  mean  time  the 

promissory  note,  * 

m  which  one  of  allowance  of  the  bankrupt's  certificate  might  be  stayed. 

the  makers  is 

known  to  join       The  petition  stated,  that  the  former  of  these  promissory 

only  as  a  surety  ,        _      —    -  - 

for  the  other.  notes  was  one  for  1500/.,  and  was  given  by  Loohe  to  the 
Commissioners  petitioners,  who  were  his  bankers,  to  secure  the  repay- 
iritted? poof  mcnt  °^  an  advance  of  that  amount,  made  to  him  by  them, 
liem'the^ourt  *^ne  following  was  the  form  of  the  note. 

may  direct  it  to  «.  Northampton,  July  11th  1838. 

be  placed  on  the  ft 

proceedings  at      "  On  demand,  we  jointly  and  severally  promise  to  pay 

once,  without  -  _ 

referring  it  back  to  Messrs.  Charles  Whitworth  and  Sons,  or  their  order, 

sioners ;  al- 

1500/.  for  value  received,  with  lawful  interest. 
inay8nmhhave00f  George  Cooke.    Edward  L.  Mayor" 

but m^tSu*       The  other  promissory  note,  which  was  in  similar  terms, 
journed.         was  state(i  m  tj)e  petition  to  have  been  given  to  secure  a 
sum  of  340/.  advanced  by  the  petitioners  to  Cooke. 
The  fiat  issued  on  the  3rd  of  February  1841,  and  on  the 
same  day  a  fiat  was  issued  against  Cooke. 

On  the  17th  of  March  1841,  the  petitioners  filed  a  bill 
in  Chancery  against  the  assignee  of  Cooke,  the  assignee 
of  Mayor,  and  one  George  Pell,  praying  that  the  peti- 
tioners might  be  declared  to  have  a  good  equitable  lien 
on  certain  property  of  Cooke,  of  which  they  claimed  lo 
be  equitable  mortgagees,  in  priority  to  certain  elegits, 
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therein  mentioned  to  have  been  sued  out  against  Cooke  1841. 
by  Mayor  and  Pell,  and  that  the  security  might  be  real-  ^Tparte 
ised,  and  the  proceeds  applied  in  or  towards  payment  of 
what  was  due  to  the  petitioners  upon  it,  and  if  the  pro- 
ceeds were  insufficient  to  pay  the  sums  due  to  the  peti- 
tioners, then  that  they  might  be  at  liberty  to  prove  for  the 
deficiency  under  the  fiat  against  Cooke;  and  for  a  receiver 
and  injunction,  with  the  usual  directions.  On  the  22nd 
of  March  1841,  an  injunction  was  granted  in  the  suit, 
restraining  the  defendants  from  receiving  the  rents,  or 
taking  any  other  proceedings  under  their  elegits. 

The  second  public  meeting  under  the  fiat  against 
Mayor  took  place  on  the  19th  of  March,  for  the  last 
examination  of  the  bankrupt ;  when  the  petitioners  ten- 
dered a  proof  for  1973/.  14*.  9d.t  being  the  amount  of 
the  notes  for  1600/.,  and  340/.  with  the  interest  up  to 
the  date  of  the  fiat.    It  was  then  stated  to  the  Commis- 
sioners, on  behalf  of  the  assignee  of  Mayor,  that  a  suit  in 
Chancery  had  been  commenced  by  the  petitioners  against 
Mayor's  assignee  and  other  parties ;  and  the  result  was, 
that  the  proof  was  not  admitted.   The  evidence  in  sup- 
port of  the  petition,  and  that  produced  by  the  respon- 
dents, were  contradictory  as  to  the  circumstances  under 
which  the  Commissioners  declined  to  receive  the  proof; 
the  former  evidence  being  to  the  effect,  that  the  proof 
was  rejected  on  the  ground  of  the  pendency  of  the  suit ; 
and  the  latter  stating  the  proof  to  have  been  merely  ad- 
journed, until  an  opportunity  should  have  been  given  of 
seeing  a  copy  of  the  bill  in  Chancery,  or  learning  its 
scope  and  effect.   On  referring  to  the  proceedings,  it 
appeared  that  the  deposition  in  support  of  the  proof  had 
been  sworn  and  filed  with  the  proceedings,  but  was  not 
signed  by  the  Commissioners ;  who  had  not  made  any 
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memorandum  of  adjournment,  or  to  any  other  effect  with 
regard  to  the  proof.  The  present  petition  stated,  that  the 
petitioners'  debt  would  turn  the  certificate.  On  behalf  of 
the  respondents,  it  was  sworn  that  the  petitioners  made 
no  application  to  prove  at  the  first  public  meeting,  and 
that  a  meeting  was  held  on  the  17th  of  April,  having 
been  advertized  in  the  London  Gazette  on  the  6tb,  for 
the  proof  of  debts  under  the  fiat;  but  that  the  petitioners 
had  not  attended  such  meeting. 

There  was  also  an  affidavit  to  the  effect  that  no  de- 
mand had  been  made  on  the  bankrupt,  before  the  bank- 
ruptcy, for  payment  of  the  sums  payable  upon  the  notes. 

Mr.  Swanston,  for  the  petition. 

Mr.  Anderdon,  and  Mr.  F.  J.  Hall,  for  the  assignees. 
There  was  no  rejection  of  the  proof,  it  was  merely  ad- 
journed to  enable  the  assignees  to  inquire  into  the  nature 
of  the  suit  in  Chancery,  which  the  petitioners  had  insti- 
tuted only  two  days  before  they  tendered  their  proof. 
[Sir  J.  Cross.  As  the  bankrupt  was  no  party  to  the  suit, 
how  could  it  affect  the  right  of  proof  ?]  The  bill  was  a 
complicated  one,  and  it  related  to  the  subject  of  the  proof; 
and  it  was  perfectly  open  to  the  petitioners,  after  the  as- 
signees had  satisfied  themselves  with  respect  to  the  suit, 
to  tender  the  proof  again.  The  present  application  is 
improper,  as  no  decision  has  yet  been  given  by  the  Com- 
missioners as  to  the  validity  of  the  debt  (a). 

Mr.  J .  Russell,  and  M  r.  Bacon,  for  the  bankrupt.  There 
has  been  no  investigation  of  this  claim  before  the  Com- 

<<0  See  Et  parte  Marton,  3  M.  &  A.  156 ;  2  Dea.  245. 
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missioners,  the  proof  having  been  adjourned,  and  until  1841. 
a  fair  opportunity  has  been  given  to  contest  the  proof  Exparie 
before  the  Commissioners,  the  Court  cannot  order  the  Wmtworth 

and  another. 

proof  to  be  placed  on  the  proceedings ;  all  this  Court 
could  do  would  be  to  give  the  petitioners  liberty  to  go 
in  and  make  such  proof  as  they  might  be  able  to 
establish  (a).  One  obvious  objection  to  the  proof  would 
be,  that  no  demand  had  been  made  for  payment  from 
the  bankrupt  before  the  bankruptcy.     In  Rowe  v. 
Young  (b)f  Bayley,J.  lays  down  the  rule  to  be,  that 
"  where  a  man  engages  to  pay  upon  demand  what  is  to 
be  considered  his  own  debt,  he  is  liable  to  be  sued  upon 
that  engagement,  without  any  previous  demand,  and  that 
a  tender  or  readiness  to  pay  must  come  by  way  of  de- 
fence; but  that  if  he  engage  to  pay  on  demand  what  was 
not  his  debt, — what  he  is  under  no  obligation  to  pay, — 
what,  but  for  such  engagement,  he  would  never  be  liable 
to  pay  to  any  one,— a  demand  is  essential,  and  part  of  the 
plaintiff's  title."    [Sir  J.  Cross.  That  was  not  the  case 
of  a  joint  and  several  negotiable  instrument;  upon  such 
an  instrument  the  party  to  whom  it  is  given  may  sue 
either  party.]    That  rule  would  undoubtedly  apply,  if 
both  parties  were  principal  debtors ;  but  here  the  bank- 
rupt was,  and  was  known  to  the  petitioners  to  be,  merely 
a  surety  for  the  other  party. 

Mr.  Swanston,  in  reply.  No  demand  for  payment  was 
necessary.  Howe  v.  Young  (b)  is  quite  different  from 
the  present  case,  and  was  a  case  of  a  special  acceptance. 

(a)  Ex  part*  Morton,  3  M.  Ac  A.  156;  2  Dea.  245;  bat  see  alto  Ex 
part*  Skipp,  Moot.  &  Bli.  262 ;  2  D.  &  C.  88. 

(b)  2  BH.  465. 

VOL.  II.  M 
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1841.      The  rule  is,  that  a  promissory  note  payable  on  demand 
proveable,  without  demand ;  and  no  distinction  has 


Ex  parte 

Whuworth   been  made  between  the  cases  where  one  of  the  makers 


and  another. 


is  a  surety,  and  those  where  all  are  principals. 

Sir  John  Cross.— This  is  the  petition  of  a  creditor, 
who  seeks  to  establish  a  proof  of  a  debt  of  1900/.,  which 
he  says  was  wrongfully  rejected  by  the  Commissioners ; 
and  he  complains  that  they  have  granted  the  bankrupt's 
certificate,  without  taking  his  debt  into  calculation.  Upon 
this  petition  three  questions  have  been  raised,  first, 
whether  the  petitioner  has  a  proveable  debt ;  secondly, 
whether  the  proof  was  rejected  by  the  Commissioners ; 
and  thirdly,  whether  the  petition  was  served  too  late  to 
stay  the  certificate.    With  regard  to  the  first  of  these 
questions,  I  think  there  is  no  doubt  that  the  petitioner 
has  a  proveable  debt.    He  held  two  joint  and  several 
promissory  notes  of  the  bankrupt,  and  another  person ; 
one  for  1500/.  and  interest,  and  the  other  for  350/.  and 
interest,  and  to  his  proof  upon  these  notes  no  sufficient 
objection  was  made.   I  am  therefore  of  opinion,  that  the 
petitioners  have,  or  had  when  they  appeared  before  the 
Commissioners,  a  proveable  debt.    The  notes  were  pro- 
duced before  the  Commissioners  at  a  public  meeting, 
the  creditor  deposing  to  the  debt,  and  doing  all  that  is 
required  of  him  by  law  for  the  purpose  of  having  his 
proof  placed  upon  the  file  of  the  proceedings.  This 
brings  me  to  the  second  question,  which  is,  whether  the 
proof  was  rejected ;  now  there  has  been  a  great  deal  of 
discussion  as  to  whether  the  proof  was  rejected  or  only 
postponed,  and  a  great  part  of  the  evidence  contained 
in  the  affidavits  applies  chiefly  to  this  fact,  which  ap- 
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pears  to  me  not  greatly,  if  at  all,  material  to  the  present  1841. 
question.  The  creditor  appeared  before  the  Commis-  ExfuL 
sioners,  produced  the  promissory  notes,  and  deposed  to 
the  existence  of  the  debt;  and  I  cannot  discover  that 
any  objection  was  made  to  the  proof,  except  that  the 
59th  section  of  the  Bankrupt  Act  prevented  it  from 
being  made.  Something  indistinct  seems  to  have  been 
said  respecting  a  bill  in  Chancery,  and  accounts  being 
taken;  but  the  Commissioners,  nevertheless,  had  the 
deposition  of  the  creditor  reduced  to  writing  in  the  usual 
form,  and  signed  by  the  petitioner,  and  there  is  nothing 
defective  in  the  deposition,  as  it  stands  on  the  file  of  the 
proceedings.  The  Commissioners,  however,  have  left 
the  matter  in  great  uncertainty;  for  they  do  not,  as  is 
usual,  put  their  names  to  the  deposition,  or  make  any 
memorandum  to  the  effect  that  the  proof  was  adjourned. 
Under  these  circumstances,  it  is  stated  on  behalf  of  the 
petitioners,  that  the  proof  was  rejected;  while,  on  the 
other  side,  it  is  alleged  to  have  been  only  adjourned. 
This,  however,  is  certain,  that  the  proof  was  not  ad- 
mitted; and  the  question  therefore  is,  whether  it  ought 
not  to  have  been  admitted.  I  am  of  opinion,  that  the 
Commissioners,  having  taken  the  deposition,  seen  the 
notes,  heard  the  objections  to  the  proof,  and  got  the  sig- 
nature of  the  petitioner,  ought  to  have  admitted  it,  and 
that  the  deposition  ought  to  stand  as  a  proof.  The 
Court  therefore  feels  bound  to  declare,  that  the  debt  of 
the  petitioners  was  duly  proved  on  the  19th  of  March  last 
by  the  deposition  of  the  petitioner,  H.  B.  Whitworth, 
then  taken  before  the  Commissioners,  and  standing  on 
the  file  of  the  proceedings,  and  ought  then  to  have  been 
admitted  by  the  Commissioners  as  a  valid  and  sufficient 
proof;  and  the  Order  will  be,  that  this  deposition  shall 

m  2 
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1841.      stand  and  be  deemed  as  such  proof,  to  all  intents  and 
purposes  whatsoever,  and  that  the  certificate  be  sent 

Ex  parte  r 

Whitworth   back  to  the  Commissioners  to  be  reviewed  with  due 

and  soother. 

regard  to  such  proof. 

Ordered  accordingly ;  costs  of  all  parties  to  be 
paid  out  of  the  estate. 


Sttjmnt$'  inn  Ex  Parte  Henry  Billington  Whitworth  and  Robert 
AugJU'iiif  10.     Whitworth.— In  the  matter  of  Edward  Mayor. 

tobJadiSiJid0  AFTER  the  Order  had  been  drawn  up  on  the  petition 
tafeThVwrtili-  m  tne  ^ast  case»  tne  assignee  applied  to  the  Commis- 
t^h^grouDd'o0^  sioners  to  expunge  the  proof,  on  the  ground,  among 

.bririZting     0therS'  that  the  debt  °f  Co°ke>  10  SeCUre  which  the  Joint 

cZS^o  adiTt  promissory  notes  had  been  given,  had  been  written  off  in 
the  proof,  it  is    his  banking  account  with  the  petitioners,  and  that  there 

not  necessary 

to  allege  ibat     was  consequently  nothing  due  on  the  note.    For  proof 

the  petitioner's 

debt  will  turn    of  this  fact,  the  assignee  relied  on  entries  in  the  peti- 

the  certificate.       .  ,  .      .        .       .         .  -  . 

•2.  The  Com-  tioners  pass  books,  showing  that,  after  the  promissory 
no^isdktion*  notes  na<*  been  given,  Cooke  had  paid  into  the  bank 
prooVwhich  has  8um8  t°  an  amount  exceeding  that  secured  by  the  notes, 
th^proc^ngs  C°°ke>  *l30>  on  being  examined  on  behalf  of  the  assignee, 

anOrdw  of'thl  deposed  tnat  tnese  sums  na<*  Deen  Pa'd  m  Dv  h'm  gene- 
Court  of  Re-     ranVj  ana       tne  petitioners  might,  if  they  had  thought 

view. 

3.  The  Com-  proper,  have  stopped  the  amount  secured  by  the  notes  out 

missinnera  can 

only  expunge  a  of  such  subsequent  payments.    On  the  other  hand,  the 

proof,  on  the 
ground  that  the 

debt  is  not  doe ;  and  it  is  irregular  for  them  to  state,  as  a  ground  for  expunging,  that  the 
bankrupt's  liability  has  been  discharged. 

4.  Bankers  make  an  advance  to  a  customer,  on  the  security  of  a  joint  promissory  note  of 
himself  and  a  surety.  The  customer  afterwards  pays  into  the  bank,  generally, sums  exceeding 
the  amount  of  the  advance,  but  also  draws  out  a  still  larger  amount,  and  becomes  bankrupt. 
Held,  that  the  surety  is  not  entitled  to  have  the  payments  appropriated  in  discbarge  of  the 
sum  secured  by  the  note. 
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petitioners  relied  on  other  entries,  as  showing  that  those  1841. 
subsequent  payments  had  been  exceeded  by  the  amount 
afterwards  drawn  out  by  Cooke,  and  that  he  had  acknow- 
ledged the  sums  secured  by  the  notes,  as  a  subsisting 
debt,  by  permitting  himself  to  be  regularly  debited  with 
interest  on  those  sums.  The  Commissioners,  however, 
considering  the  debt  to  be  discharged  by  the  payments, 
expunged  the  proof,  and  again  advertized  the  certificate 
for  allowance  (a).  The  present  petition  was  then  pre- 
sented to  have  the  proof  restored,  and  the  certificate 
stayed. 


Mr.  Swanston,  and  Mr.  Keene,  for  the  petition.  The 
proceeding  of  the  Commissioners  in  expunging  a  proof, 
which  had  been  allowed  by  the  Order  of  this  Court,  was 
altogether  irregular.  If  new  facts  were  discovered,  the 
proper  course  was  to  apply  to  this  Court  for  a  rehearing, 

(a)  Tbe  following  was  the  substance  of  the  memorandum  of  the  Com- 
missioners, oo  expunging  the  proof :  "  We,  three  of  the  Commissioners,  Ate. 
haviog  been  personally  attended,  6cc.  and  having  examined  upon  oath  the 
said  H.  B.  W hitmrrth  and  the  said  G.  Cooke,  both  in  reference  to  the  pass 
book  or  banking  account  of  tbe  said  G.  Cooke  with  the  said  Messrs.  Whit. 
Korth,  and  also  in  reference  to  the  general  dealings  and  transactions  of  the 
said  Messrs.  Whitworth  and  Cooke,  and  the  various  payments  made  by  tbe 
said  G.  Cooke  to  the  said  Messrs.  Whitworth  subsequent  to  the  dates  of 
the  said  notes;  and  taking  into  consideration  the  subsequent  acceptance  by 
Messrs.  Whitworth  of  a  deposit  of  deeds  by  Mr.  Cooke  as  a  security  for  the 
pjymcnt  of  such  notes,  and  the  evidence  of  the  said  //.  B.  Whittcorth  and 
C.Cooke,  and  the  arguments  adduced  on  behalf  of  tbe  assignee,  J.  Mayor, 
and  of  Messrs.  Whitworth,  and  upon  tbe  authority  and  principle  of  tbe 
cases  uf  Clayton  in  Devaynes  v.  Noble,  I  Mer.  572 ;  Bodenham  v.  Purchas, 
2  B.  &  A.  39,  and  Pemberton  v.  Oaket,  4  Russ.  154,  we  are  of  opinion  that 
the  bankrupt  was,  at  and  before  the  date  of  the  fiat,  discharged  from  his 
liability  in  respect  of  the  said  notes,  and  that  the  debt  so  proved  under  the 
said  fiat,  by  the  said  H.  B.  Whitworth,  ought  to  be  expunged.    We  there- 
fore have,  by  virtue  of  tbe  statute  in  that  case  made  and  provided,  expunged 
the  said  debt  of  19731.  14«.  9d.  from  the  proceedings  under  the  said  fiat" 
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1841.  and  not  to  bring  the  matter  before  the  Commissioners, 
eT^«  who  have  no  jurisdiction  to  interfere  with  a  proof  which 
Wiiitwohtii  has  been  the  subject  of  adjudication  here.  The  case, 
however,  is  equally  clear  upon  the  merits.  The  note 
was  intended  as  a  continuing  security,  and  the  debt  was 
throughout  treated  as  a  subsisting  one,  as  is  evident  from 
the  circumstance  of  interest  being  charged  and  paid  upon 
it.  It  would  be  impossible  to  apply  to  such  a  case  rules, 
which  may  have  been  adopted  for  the  appropriation  of 
payments,  in  the  absence  of  any  evidence  of  intention. 
They  cited  Harrison  v.  Courtauld  (a). 

Mr.  Anderdon,  and  Mr.  F.  J.  Hall,  for  the  assignees. 
The  objection  to  the  jurisdiction  of  the  Commissioners 
is  unfounded ;  for  when  the  proof  is  once  admitted  upon 
the  proceedings,  the  means  by  which  it  is  placed  there 
arc  immaterial ;  it  is  subject  to  be  dealt  with  in  the  same 
way  as  any  other  proof,  and  is  consequently  capable 
of  being  expunged  by  the  Commissioners,  under  the  6 
Geo*  4.  c.  16.  s.  60.  No  authority  has  been  produced 
for  the  distinction  which  has  been  attempted  to  be  drawn 
between  proofs  admitted  by  Orders  of  this  Court,  and 
those  which  are  placed  on  the  proceedings  without  any 
such  Order;  and  the  distinction  cannot  be  supported  on 
any  sound  principle.  With  regard  to  the  merits  of  the 
case;  it  is  not  alleged  that  any  agreement  or  communi- 
cation took  place  between  the  parties,  to  the  effect  that 
the  note  was  to  be  regarded  as  a  running  security.  On 
the  contrary,  it  was  given  as  a  security  for  a  specific  ad- 
vance; and  the  party,  who  was  known  to  the  petitioners 
to  have  joined  in  it  as  a  surety  only,  is  entitled  to  say 
that  the  note  was  satisfied  by  the  first  monies  paid 

(a)  3  Barn,  fic  Ad.  36. 
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into  the  bank  by  the  principal  debtor;  Pemberton  v.  1841. 

Oakes(a),  Brooke  v.  Enderby  (b),  Simpson  v.  Cook(c),  ETpar1e 

Wright  v.  Lainy(d),   Devaynes  v.  Noble,  Clayton's 

case  (<?),  Smith  v.  Beckett  (/),  Zaxfon  v.  Peat  (g), 

With  regard  to  the  charge  of  interest  in  the  accounts ; 

in  the  first  place,  the  item  relied  upon  is  not  stated  in 

the  accounts  to  be  a  charge  in  respect  of  interest;  and  in 

the  next  place,  an  ex  post  facto  act  of  this  kind,  of  the 

creditor  and  principal  debtor,  cannot  affect  the  rights  of 

the  surety. 


Mr.  J.  Russell,  and  Mr.  Bacon,  for  the  bankrupt. 
The  petition  must  be  dismissed,  so  far  as  regards  staying 
the  certificate,  for  it  contains  no  allegation  that  the  debt 
will  turn  the  certificate;  Ex  parte  Skipp(h).  It  is  true 
that  the  former  petition,  which  is  set  out  in  this,  did 
contain  such  an  allegation;  but  the  Court  could  not  now 
act  on  that  allegation;  and  as  new  debts  have  been  proved 
since,  it  would  not  follow  that,  even  if  the  allegation  were 
true  then,  it  would  be  true  in  the  present  state  of  affairs. 

Sir  John  Cross. — I  will  not  trouble  the  counsel  for  Augutt  10. 
the  petitioners  to  argue  the  point,  as  to  the  want  of  an 
allegation  in  the  petition  that  the  debt  in  question 
would  turn  the  certificate ;  for  how  can  a  creditor,  who 
has  not  been  admitted  to  prove,  have  any  knowledge 
respecting  the  certificate,  or  the  creditors  who  have 
signed  it? 


(a)  4  Rims.  154.  (6)  2  Brod.  &  Bing.  70.      (c)  1  Bing.  452. 

(rf)  3  Barn.  &  C.  165.     («)  1  Mer.  585.  (/)  13  East,  187. 

(g)  2  Camp.  85;  ted  vide  Fenten  v.  Poeoek,  5  Taunt  192;  1  Maiah.  14. 
(*)  Mont.  &  Bli.  262,  and  2  D.  &  C.  88. 
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1841.         Mr.  Swanston  was  then  heard  in  reply. 


Ex  parte 

i^'IL0.*!"  Sir  John  Cross.— I  believe  I  should  best  have  dis- 
charged my  duty,  by  not  suffering  the  objection  to  the 
former  Order  of  the  Court  to  be  discussed;  and  I  ought, 
perhaps,  to  have  sent  the  case  back  at  once  to  the  Com- 
missioners, directing  them  to  restore  the  proof.  If  the 
assignee  only  had  been  concerned,  I  should  have  taken 
that  course;  for  the  regular  mode  of  proceeding  for  the 
assignee  to  have  adopted,  if  he  had  discovered  any  new 
fact,  entitling  him  to  consider  the  debt  as  paid,  was  not 
to  call  on  the  Commissioners  to  reverse  the  Order  of  this 
Court,  but  to  come  here  again,  to  have  the  case  reheard 
upon  the  new  matter.  But,  as  this  involved  also  the 
interest  of  the  bankrupt,  whose  certificate  would  be  de- 
layed, if  not  defeated,  by  the  case  being  at  once  sent 
back,  with  an  Order  restoring  the  proof,  I  wished,  in 
mercy  to  him,  to  see  whether  there  were  any  circum- 
stances which  would  entitle  him  to  get  rid  of  this  debt; 
and  it  was  with  that  view  alone  that  I  permitted  the 
argument  to  proceed.  The  way  in  which  I  view  the 
facts  is  this :  the  bankrupt,  Cooke,  applied  to  the  bankers 
to  lend  htm  1500/.,  and,  as  an  inducement  to  them  to  do 
so,  gave  them  a  joint  promissory  note  of  himself  ana 
the  present  bankrupt  Mayor.  The  bankers  discounted 
this  note,  and  did,  in  effect,  though  not  in  form,  the 
same  thing  as  if  they  had  counted  down  to  Cooke  1500/. 
in  cash,  and  taken  the  note  as  security.  It  was,  in  fact, 
done  with  the  pen,  but  the  effect  was  just  the  same;  and 
the  transaction  amounted  substantially  to  discounting  a 
joint  note  of  two  contracting  parties.  Now  it  appears 
to  mc,  that  the  contract  of  the  petitioners  with  the  two 
bankrupts,  as  to  the  promissory  note,  is  quite  distinct 
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from  the  banking  account,  and  that  it  is  altogether  im-  1841. 
material  what  became  of  the  money.   Mayor  was  no     Fx  pftrte 
party  to  the  banking  account;  he  was  only  a  party  to 
the  note,  on  which  the  money  was  advanced.  Here, 
then,  are  the  bankers  in  possession  of  this  joint  and 
several  note,  on  the  credit  of  which  they  have  lent  1600/. 
The  security  has  never  been  recalled,  nor  has  the  debt 
e?er  been  paid,  as  it  appears  to  me,  even  as  between 
them  and  Cooke.    I  rest,  however,  on  this,  that  Mayor 
was  a  stranger  to  the  accounts,  and  had  no  right  to  say 
the  debt  was  paid  by  the  mode  in  which  those  accounts 
were  kept    In  all  the  cases  referred  to,  the  party  insist- 
ing that  the  debt  was  discharged,  was  a  party  to  the 
accounts ;  as,  for  instance,  in  the  case  of  an  account  be- 
tween the  estate  of  a  deceased  partner  and  the  continuing 
firm.    It  appears  to  me,  therefore,  that  the  joint  debt 
was  never  paid,  and  that  Mayor  was  not  discharged  from 
his  liability  on  the  note.    It  was,  moreover,  altogether 
irregular  for  the  Commissioners,— instead  of  finding  that 
the  debt  was  not  due,  the  only  case  in  which  they  are 
authorized  by  the  act  of  parliament  to  expunge  a  proof, — 
to  find  that  the  bankrupt  was  discharged  from  his  liabi- 
lity.   That  was  not  the  correct  mode  of  expunging  the 
proof,  even  if  it  had  been  a  proof  which  the  Commis- 
sioners had  a  right  to  expunge.    Under  these  circum- 
stances, therefore,  I  am  of  opinion,  in  the  first  place, 
that  the  Commissioners  have  acted  irregularly,  in  revers- 
ing, in  effect,  a  judgment  of  this  Court;  and,  secondly, 
that  they  have  judged  erroneously,  in  considering  the 
debt  as  one  in  respect  of  which  the  bankrupt's  liability 
was  discharged.    With  regard  to  the  allowance  of  the 
bankrupt's  certificate,  the  Court  cannot  enter  into  con- 
siderations of  generosity  or  indulgence;  it  can  only  ad- 
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1841.  minister  justice  between  the  parties,  according  to  their 
EjT  arte  *e8a^  "8nt »  an<*  as  *  am  °f  opinion  that  this  proof  must 
and' ano°bwH  re8tore<*>  tne  necessary  consequences,  with  regard  to 
the  certificate,  must  follow.  The  Order  will  be  for  the 
proof  to  be  restored,  and  for  the  certificate  to  be  sent 
back  to  the  Commissioners  to  be  reviewed ;  the  costs  of 
all  parties  being  paid  out  of  the  estate.  The  only  ques- 
tion which  appeared  doubtful  to  me  was,  whether  I 
ought  not  to  make  the  assignee  pay  the  costs  personally. 


w~,  ;M.,~    Ex  Parte  George  Moffatt  and  another.— In  the  matter 
Junt  I1'  of  Caleb  Ash  worth  Tate. 

coram  Lord 

Teas  aie  sold  THIS  was  an  appeal  by  the  assignees  of  the  bankrupt 
It  ^TatJdr    from  a  decision  of  the  Court  of  Review  (a)  on  the  following 

days,  the  sale.  SPECIAL  CASE, 

being  made 

the  custom1  of       ^e  Pet'^on  stated»  among  other  undisputed  matters, 

the  trade.  that  the  fiat  was  issued  on  the  15th  May  last,  and  that 

wliereby  the 

goods,  when     the  petitioners,  at  a  meeting  of  the  Commissioners  held 

■old,  are  left  >,  .  r 

a  pledge  for  full  for  the  proof  of  debts,  tendered  a  proof  of  a  debt  ot 
the  vendor, who,  950/.  17*.  2d.  for  goods  sold  by  them  to  the  bankrupt, 
pym^t0,  is  at*  ana*  tnat  tne  proof  was  rejected  by  the  Commissioners; 
reseiuod        and  the  Petiti°n  prayed  that  the  petitioners  might  be  at 

to  S?origeinJr  liberty t0  g°  in  under  tne  fiat  and  Prove  tneir  8aid  debt» 
purchaser.  The  an(j  tna(  tne  Commissioners  might  be  ordered  to  admit 

purchase  money 

is  cot  paid  at    the  same. 

the  appointed 

time ;  the  pur-      The  petition  came  on  to  be  heard  on  the  23rd  July 

bankrupt;  aud  last,  when  the  Court,  having  fully  heard  and  considered 
the  vendor, 

having  sold  (a)  See  the  former  report  of  the  case,  1  Mont.  Deac.  ic  D.  282. 

part  of  the  teas 

before  the  fiat,  and  the  rest  afterwards,  gives  the  estate  credit  for  the  clear  proceeds  of  the 
sales,  tendering  a  proof  for  the  residue  of  the  original  purchase-money.  Held,  that  although 
there  was  no  delivery  of  the  goods,  the  original  sale  was  a  binding  contract  within  the  Staluw 
of  Frauds,  and  that  the  claim  of  the  vendors  constituted,  not  unliquidated  damages,  but  a 
proveable  debt. 
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the  proofs  and  allegations  of  the  parties,  found  the  facts  1841. 
of  the  case  to  be  in  substance  as  follows. 

Ex  parte 

That  on  the  15th  January  1840,  and  on  divers  other  Moffatt 

and  auother. 

days  and  times  following,  the  petitioners  bargained 
and  sold  to  the  bankrupt  divers  quantities  of  tea,  each 
purchase  to  be  paid  for  by  an  immediate  deposit  in  part 
payment,  and  the  residue  on  certain  appointed  days, 
agreed  on  at  the  time  of  each  respective  sale ;  and  these 
several  sales  were  made  according  to  the  usual  and 
accustomed  course  of  dealing  in  the  tea  trade,  whereby 
the  tea,  when  so  sold,  is  left  in  the  custody  of  the  seller, 
in  pledge  for  the  full  payment;  and  if  such  payments 
be  not  completed  within  the  time  appointed  at  the  sale, 
the  seller  is  at  liberty  to  resell  the  same,  and  charge  the 
loss,  if  any,  to  the  former  purchaser,  with  lawful  interest 
to  the  time  of  actual  payment,  and  also  with  other  in- 
cidental charges. 

That  the  bankrupt  did  not  complete  any  of  such  pay- 
ments ;  and  after  they  had  respectively  become  due,  the 
petitioners  resold  the  tea,  and  charged  the  loss  and  ex- 
penses occasioned  thereby,  together  with  the  incidental 
expenses  to  the  bankrupt.  But,  at  the  date  and  suing 
forth  of  the  fiat,  there  were  148  chests  of  tea  so  purchased 
by  the  bankrupt  which  were  not  then  resold.  That  the 
petitioners  gave  notice  thereof  to  the  assignees,  and  that 
the  tea  would  be  resold,  if  not  paid  for  on  or  before  the 
day  agreed  upon  with  the  bankrupt,  and  that  the  peti- 
tioners would  charge  all  losses  and  expenses  thereon 
against  the  estate  of  the  bankrupt.  The  assignees  de- 
clined to  interfere ;  and  when  the  time  was  expired,  the 
14$  chests  were  in  like  manner  resold  by  the  petitioners 
at  a  loss. 

That  the  petitioners  have  charged  the  bankrupt  with 
all  the  prices  he  agreed  to  pay  for  the  tea  so  sold  to  him, 
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1841.      as  one  entire  debt,  and  have  given  credit  for  the  clear 
produce  of  the  resales  so  made,  as  well  after  as  before 

Li  parte  r 

«nd°i"oiher  bankruptcy,  thereby  the  entire  debt  is  reduced  to 
the  sum  of  950/.  17*.  2d.;  which  is  the  debt  in  question, 
the  proof  whereof  was  rejected  by  the  Commissioners. 

Under  these  circumstances,  it  was  contended  on  the 
part  of  the  assignees,  that  the  contracts  between  the 
petitioners  and  bankrupt  were  rescinded  by  the  resales, 
and  that  the  claim  of  the  petitioners  was  for  unliquidated 
damages,  which  did  not  constitute  a  proveable  debt. 

Nevertheless  the  Court  declared  and  adjudged,  that 
the  contracts  were  not  any  of  them  rescinded,  but  that 
they  all  remained  in  force  as  well  after,  as  before,  the 
bankruptcy,  regard  being  had  to  the  course  of  dealing  as 
aforesaid;  and  that  the  debt  in  question, although  equiva- 
lent to  a  loss  sustained  by  breach  of  contract,  was  in  fact 
the  residue  of  the  original  debt  contracted  before  the 
bankruptcy,  after  deducting  the  clear  produce  of  the 
goods  held  in  pledge  by  the  petitioners,  with  a  power  of 
resale  comprised  in  the  original  contract,  and  exercised 
in  part  performance  thereof.  And  therefore  the  Court 
did  order  and  decree  that  the  petitioners  should  be  at 
liberty  to  go  in  under  the  fiat,  and  prove  for  the  said 
sum  of  950/.  17s.  2d.t  or  such  other  sum  as  might  be  due 
to  them  in  respect  of  such  sales,  and  that  the  Commis- 
sioners should  receive  and  admit  the  same  accordingly. 

The  counsel  for  the  assignees  have  submitted  that  the 
said  judgement  and  decree  is  erroneous  in  matter  of  law, 
and  have  applied  for  this  special  case ;  and  they  have 
also  requested  that  a  copy  of  the  petition  may  be  here- 
unto annexed,  which  is  as  follows. 

The  special  case  then  set  forth  the  petition  to  the 
effect  stated  in  the  report  of  the  hearing  before  the  Court 
of  Review,  ante,  vol.  1,  p.  282. 
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Mr.  Swanston,  Mr.  Spence,  and  Mr.  F.  J,  Hall  for  1841. 

the  appellants.    First,  the  special  case  does  not  show 

^  Ex  parte 

any  valid  contract  according  to  the  Statute  of  Frauds,  Mowatt 
there  being  no  statement  of  a  written  contract,  part  pay- 
ment, or  acceptance  of  any  part  of  the  goods.    In  the 
next  place,  no  specific  goods  are  described  as  having 
been  sold;  Austen  v.  Craven  (a).    But  the  most  impor- 
tant objection  to  the  respondent's  case  is,  that  they  claim 
to  prove  for  unliquidated  damages.    According  to  the 
statement  in  the  special  case,  the  seller  was  at  liberty  to 
resell  the  teas,  and  charge  the  loss  with  interest  and 
incidental  charges  to  the  former  purchaser;  and  the 
question  is  whether  this  constitutes  a  proveable  debt. 
Now  the  loss  was  an  unascertained  amount.  [Lord 
Chancellor,    The  debt  is  the  price  for  which  the  tea  was 
first  sold,  subject  to  be  reduced  by  the  amount  produced 
by  the  resale.]    It  will  be  conceded,  that,  but  for  the 
custom  stated  in  the  case,  there  would  be  no  proveable 
debt;  Boorman  v.  Nash  (b);  Green  v.  Bicknell(c).  In 
these  cases  it  was  held,  that  what  loss  was  suffered,  was 
a  matter  to  be  ascertained  by  a  jury.    So  in  this  case  the 
amount  of  the  deductions,  and  the  questions  whether  the 
sales  were  properly  conducted,  and  whether  the  charges 
made  were  proper,  are  matters  which  cannot  be  ascer- 
tained without  the  intervention  of  a  jury.    The  custom 
can  make  no  difference  in  this  respect,  for  it  only  gives 
the  vendor  the  benefit  of  a  pledge  or  security  for  the 
amount  of  the  damage  incurred  by  the  non-performance 
of  the  contract;  and  the  circumstance,  that  there  is  a 
security  for  a  demand,  cannot  alter  its  nature,  or  render 
it  a  liquidated  claim,  if  it  would  otherwise  be  un- 
liquidated. 

(a)  4  Taunt.  644.       (b)  9  B.  &  C.  145.       (c)  8  Ad.  &  E.  701. 
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In  Maclean  v.  Dunn(a),  it  was  held  that  a  vendor  has 
in  general  the  same  right  of  reselling,  as  is  stated  to  be- 
long here  to  the  petitioners  by  the  special  custom;  and 
yet  it  has  never  been  held,  that  in  general  a  vendor  who 
has  resold  has  a  proveable  debt. 

Mr.  Bethell,  Mr.  Anderdon,  and  Mr.  Heathfield,  for 
the  respondents.    The  special  case  states  the  custom  to 
be  for  a  deposit  to  be  paid  by  way  of  part  payment,  and 
for  the  residue  to  be  paid  on  certain  appointed  days,  the 
teas  being  left  in  the  custody  of  the  seller,  by  way  of 
pledge  for  the  full  payment.    The  sum  due,  therefore,  is 
completely  ascertained,  being  the  amount  of  the  purchase 
money  at  which  the  teas  were  sold;  and,  by  leaving  them 
in  pledge,  a  new  contract  is  entered  into,  carrying  with  it 
a  confirmation  of  the  contract  of  purchase.    The  prin- 
ciple for  which  we  contend  is  adopted  in  the  familiar 
case  of  a  sale  of  real  estate  (ft),  where  the  lien  arises, 
without  any  special  custom  or  contract  for  security.  Can 
the  nature  of  the  property  make  any  difference,  as  to  the 
purchase  money  being  a  liquidated  debt?    The  same 
arguments  as  have  been  used  here  with  regard  to  the 
propriety  of  the  sale,  the  charges  and  deductions,  would 
apply  in  the  case  of  real  estates.  In  Nash  v.  Boorman{c)f 
the  bankruptcy  occurred  before  the  time  arrived  for  car- 
rying the  contract  into  effect.    In  Green  v.  Bicknell(d), 
the  ground  of  the  decision  was,  that  every  one  of  the  data 
on  which  the  calculation  proceeded  might  be  disputed 
before  a  jury.    Here  every  thing  is  ascertained  by  the 
terms  of  the  special  case. 

(a)  4  Bing.  7M. 

(*)  So«  Bowles  v.  Rogm,  1  Cooke,  B.  L.  146  (8th  edit.) 
(c)9B.&C.  146.  00  8  Ad.  6c  E.  701. 


1841. 


Ex  parte 
Moffatt 
»nd  aooiher. 
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Mr.  Swans  ton,  in  reply.   The  Court  below  has  not,  1841. 
by  the  terms  of  its  Order,  liquidated  this  demand;  the  eT^i* 
Order  being,  only,  that  the  petitioners  should  be  at  a^°a"o*Sr. 
liberty  to  go  in  under  the  fiat,  and  prove  the  sum  of 
950/.  17s.  2d.,  or  such  other  sum  as  might  be  due  to 
them.    [Lord  Chancellor.  It  is  found,  as  a  fact,  that 
the  respondents  have  given  credit  for  the  clear  produce 
of  the  sales.]    Still,  part  of  the  goods  having  been  sold 
after  the  bankruptcy,  this  statement  would  not  prove  that 
there  was  a  proveable  debt  at  the  date  of  the  fiat.  The 
goods  must  have  been  delivered,  to  create  a  proveable 
debt.    While  they  remain  with  the  vendor,  there  is  no 
debt ;  he  may  recover  damages  for  breach  of  contract, 
but,  before  verdict,  they  are  unliquidated.    The  argu- 
ment founded  on  the  statute  of  frauds  has  not  been 
attempted  to  be  answered.    That  statute  provides,  that 
no  contract  for  the  sale  of  goods  for  the  price  of  10/., 
or  upwards,  shall  be  allowed  to  be  good,  except  the 
buyer  shall  accept  part  of  the  goods,  and  actually  re- 
ceive the  same, — or  shall  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  of  payment, — or  unless  some 
memorandum  or  note  in  writing  shall  be  signed  by  the 
parties  to  be  charged,  or  their  agents.    [Lord  Chan- 
cellor,   It  is  stated  here,  that  the  dealing  took  place, 
according  to  a  custom  which  created  a  new  and  distinct 
contract  by  way  of  pledge,  thereby  taking  the  transac- 
tion out  of  the  provision  of  the  statute.]    The  transaction 
was  single ;  it  is  not  even  alleged  that  there  were  two 
contracts;  and,  therefore,  we  submit  that  it  must  be  con- 
within  the  provisions  of  the  statute. 


Lord  Chancellor. — I  can  only  deal  with  the  facts, 
as  set  out  in  the  special  case.   The  Court  of  Review 
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1841.  states,  that  on  the  15th  of  January  1840,  and  on  other 
Ex  parte  days,  the  petitioners  bargained  and  sold  to  the  bankrupt 
and 'anothw  divers  quantities  of  tea;  and  that  these  sales  were  made 
according  to  the  custom  of  the  tea  trade,  whereby  the 
tea  when  sold  is  left  in  the  custody  of  the  seller  in  pledge 
for  the  full  payment.  This  amounts  to  the  same  thing 
as  saying,  that  the  parties  had  agreed  to  that  mode  of 
dealing.  I  do  not  find  any  statement  of  part  payment 
having  been  made ;  but  there  is  one,  which  imports  an 
acceptance  of  the  goods  by  the  bankrupt;  the  transaction 
being  stated  to  have  taken  place  according  to  a  mode  of 
dealing,  by  which  the  goods  were  left  in  the  possession 
of  the  vendor  as  a  pledge.  Now,  it  is  not  necessary  that 
there  should  be  an  actual  transportation  of  the  goods,  to 
constitute  an  acceptance ;  and  the  fact  of  the  goods  being 
left,  as  stated  in  the  case,  amounts  not  only  to  an  accept- 
ance, but  to  a  new  contract  by  way  of  pledge.  The 
transaction  being,  therefore,  according  to  the  terms  of 
the  special  case,  a  purchase,  and  the  bankrupt  becoming 
the  owner  of  the  teas,  and  the  vendor  the  owner  of  the 
money,  there  was  no  difficulty  in  ascertaining  the  debt, 
and  all  that  remained  to  be  ascertained  was  what  usually 
remains  to  be  ascertained  where  there  is  a  pledge,  namely, 
the  amount  of  the  reduction  to  be  made  in  respect  of  the 
security.  Now  the  case  states,  that  the  teas  have  been 
sold,  and  that  the  petitioners  have  given  the  bankrupt 
credit  for  the  clear  produce  of  the  sales,  whereby  the 
entire  debt  is  reduced  to  950/.  17*.  2d.  There  is,  there- 
fore, upon  this  special  case  no.  ambiguity  as  to  the 
amount  claimed ;  there  being  an  original  clear  debt,  with 
an  ascertained  reduction  to  be  made  on  account  of  the  pro- 
ceeds of  the  security.  The  case  of  Green  v.  Bkhnell  (a), 
which  lias  been  relied  upon,  was  decided  on  quite  differ- 

(a)  8  Ad.  &  E.  701. 
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MoFFATT 

and  another. 


ent  grounds ;  a  breach  of  contract  having  been  there  held  *®41 . 
to  have  taken  place ;  and  it  having  been  considered,  that  gx 
although  at  the  time  of  the  bankruptcy  the  plaintiffs' 
claim  was  measured  by  the  difference  between  the  price 
agreed  to  be  paid,  and  the  market  price  when  the  con- 
tract should  have  been  fulfilled,  yet  the  data  on  which 
the  calculation  must  have  proceeded  were  not  so  settled 
as  not  to  admit  of  dispute ;  and  that,  consequently,  the 
damage  sustained  could  only  be  ascertained  by  the  inter- 
vention of  a  jury.  I  think,  therefore,  that  Green  v. 
Bicknell  is  distinguishable  from  the  present  case,  and 
that  the  Order  of  the  Court  of  Review  must  be  affirmed. 

Ordered  accordingly. 


Thomas  Hudson  and  others,  assignees  of  Joseph  Fors-  WatmiHtier 
ter,  John  Forster,  and  William  Forster,  appel-    coram  Lord 

'  '  Cottenham,  C, 

lants;  Eleanor  Forster,  respondent.  JuneU. 

A  testator, by  bis 

lHIS  was  an  appeal  from  the  decision  of  the  Court  wiii.gimwoo/. 

rr  to  a  daughter, 

of  Review  (a),  on  the  following  *°  *•  P*'*  at 

0  thereinajter 
SPECIAL  CASE.  mentioned,  and 

charges  certain 

The  special  case  set  forth  at  length  the  petition  to  the  estates  with  the 
Court  below,  which  stated  that  the  petitioner's  late  father,  sEqucnt  pUs? 
John  Forster t carried  on,  at  the  time  of  his  death,  the  trade  thc^aughtcTto 
of  a  merchant  or  cotton  manufacturer,  at  his  house  in  reJitn^ntS 
Fisher  Street  in  the  city  of  Carlisle,  in  partnership  with 

,  %  «    .  _       .  _  interest,  till  she 

(a)  See  1  Mont.  Deac.  &  D.  418.  HhouId  happcn 

to  marry,  and 

that  then  and  in  such  case  the  legacy  should  be  paid  by  certain  instalments  by  the  executors, 
they  contributing  to  the  payment  equally.  He  then  devises  the  property  charged,  subject  to 
the  payment  of  the  legacy,  to  three  of  his  sons,  whom  he  appoints  his  residuary  legatees  and 
executors,  they  paying  his  debts,  funeral  expenses,  tbe  legacy  above-mentioned,  and  certain 
annuities.    Hald,  that  the  bequest  was  a  vested  legacy  of  2000/.,  and  not  merely  a  gift  of  the 


interest  while  the  daughter  remained  single,  with  a  contingent  gift  of  the  principal  in  tbe  event 
of  marriage. 

VOL.  II.  N 
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his  sons  Thomas,  James,  and  John ;  and  by  his  will  (a), 


Hvvto*     *fter  directing  his  debts  and  funeral  expenses  to  be  paid 
P^HMui    out  of  h'8  personal  estate,  gave  and  bequeathed  to  his 
^pondcat.    **gh««       the  sum  of  2000/.,  and  unto  the  petitioner, 
his  daughter  Eleanor,  the  sum  of  2000/. ;  for  securing 
which  said  two  legacies  and  the  interest  thereof,  till  the 
same  should  be  paid  by  his  executors,  which  the  testator 
thereby  ordered  and  directed  to  be  paid  as  thereinafter 
mentioned,  he,  by  his  said  will,  charged  and  made  charge- 
able, his  houses,  shops,  warehouses  and  premises,  which 
he  then  occupied  at  the  lower  end  of  Fisher  Street  afore- 
said, as  also  his  closes  at  Murrell  Hill,  with  the  same, 
and  declared  it  to  be  his  will  and  mind,  and  thereby 
ordered  and  directed,  that  his  said  two  daughters  should 
let  their  said  several  legacies  remain,  continue  and  be  in 
the  hands  of  his  executors,  at  the  interest  of  4/.  per  cent 
per  annum,  till  they,  his  daughters,  should  happen  to 
marry ;  and  that  then  and  in  such  case,  and  upon  such 
marriages  taking  place,  the  legacy  or  legacies  to  be  paid 
upon  such  her  or  their  marriage  or  marriages  to  her  or 
them  by  instalments,  at  the  rate  of  6667.  13*.  4ed.  by  the 
year,  by  his  executors,  and  they,  his  executors,  contri- 
buting to  the  payment  of  such  legacies  equally,  and 
share  and  share  alike.    And  the  testator  also  gave  and 
bequeathed  unto  his  son  Joseph,  long  since  deceased, 
an  annuity  of  30/.  for  his  life,  to  be  paid  in  the  manner 
therein  mentioned,  by  his  executors,  their  heirs,  exe- 
cutors, or  administrators,  who  w  ci  c  to  contribute  in 
paying  the  said  annuity  equally,  and  share  and  share 
alike;  and  the  testator  thereby  charged  and  made  charge- 
fa)  See  1  Mont.  Deac.  Ac  D.  418.   The  will  is  here  set  out  more  fully, 
as  some  passage*  were  relied  upon  before  the  Lord  Chancellor,  which  were 
not  made  the  subject  of  comment  in  the  Court  below. 
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able  therewith  his  said  houses,  shops,  warehouses,  and  mi. 
premises,  which  he,  the  said  testator,  occupied  at  the 

Hl'DSON 

lower  end  of  Fisher  Street  aforesaid.   And,  after  making    and  others, 

appellants ; 

the  several  gifts  and  bequests  aforesaid,  the  testator  then  FoRSTtn, 

respondent. 

gave  and  devised  unto  his  two  sons,  James  and  John, 
their  heirs  and  assigns,  all  and  singular  his  said  houses, 
shops,  warehouses,  and  premises,  with  their  appurte- 
nances, situate  in  Carlisle,  which  he,  the  testator,  then 
occupied ;  to  hold  the  same,  with  their  appurtenances, 
unto  his  said  two  sons,  their  heirs  and  assigns  for  ever, 
as  tenants  in  common,  and  not  as  joint  tenants,  subject 
nevertheless,  and  charged  and  chargeable,  for  securing 
the  legacies  and  the  annuity  aforesaid.  And  he  also  gave 
and  devised  unto  his  son  Thomas,  his  heirs  and  assigns, 
all  and  singular  those  his  the  testator's  several  freehold 
doses  at  Murrell  Hill  aforesaid ;  to  hold  the  same  with 
the  appurtenances,  unto  his  son  Thomas,  his  heirs  and 
assigns  for  ever,  subject  nevertheless,  and  charged  and 
chargeable,  for  securing  the  two  legacies  before  men- 
tioned.  And  the  testator,  in  and  by  his  will,  gave  and 
bequeathed  all  his  stock  in  trade,  looms  and  other 
utensils  of  trade,  book  debts,  and  partnership  concerns, 
together  with  his  horses,  carts,  cattle,  and  utensils  of 
husbandry,  unto  his  sons  Thomas,  James,  and  John, 
their  executors,  administrators,  and  assigns,  as  tenants  in 
common.    And,  after  bequeathing  certain  specific  lega- 
cies, the  testator  gave  and  bequeathed  all  the  rest,  resi- 
due, and  remainder  of  his  personal  estate  and  effects  unto 
his  three  sons,  Thomas,  James,  and  John,  their  executors, 
administrators,  and  assigns,  as  tenants  in  common,  and 
not  as  joint  tenants ;  and  appointed  his  said  three  sons, 
Thomas,  James,  and  John,  residuary  legatees  and  joint 
executors  of  his  will,  they  paying  and  discharging  all 

n2 
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Hudson 
and  others, 
appellants; 

FoRSTEII, 


his  just  debts  and  funeral  expenses,  and  the  legacies 
bequeathed  to  his  two  daughters,  as  also  the  annuity  by 
the  will  bequeathed  to  his  son  Joseph,  and  another 
annuity  therein  mentioned  to  be  secured  by  the  bond 
of  the  testator.  After  setting  out  the  remainder  of  the 
petition  to  the  effect  stated  in  the  report  of  the  hearing 
before  the  Court  of  Review,  ante,  vol.  i.  p.  418,  the 
special  case  proceeded  to  state,  that  the  petition  was 
heard  on  the  14th  day  of  January  last;  when  it  was  con- 
tended, on  behalf  of  the  assignees,  that  the  legacy  in 
question  was  not  vested  in  the  petitioner  by  the  will  of 
her  father,  but  was  contingent  and  payable  only  in  the 
event  of  her  marriage,  and  not  otherwise ;  but  that  never- 
theless the  Court  declared  and  adjudged  the  same  to  be 
a  vested  legacy,  and  that  it  still  remained  chargeable  on 
the  said  real  estates,  and  thereupon  ordered  them  to  be 
sold  and  applied  in  the  manner  and  form  as  prayed  by 
the  petition. 


Mr.  Wigram,  and  Mr.  Purvis,  for  the  appellants. 
Even  if  the  question  were  whether  the  legacy  was  vested, 
as  regards  the  testator's  personal  estate,  the  decision  of 
the  Court  below  must  be  reversed;  for  the  only  ground 
on  which  it  could  be  considered  vested  would  be,  either 
that  there  was  a  gift  of  the  legacy,  distinct  from  the 
direction  for  payment, — or  that  the  intermediate  interest 
was  bequeathed  to  the  legatee.  But,  although  these  cir- 
cumstances may  have  been  held  sufficient  in  some  cases 
to  vest  legacies  which  would  otherwise  be  contingent, 
yet  it  has  been  expressly  decided,  that  they  have  no  such 
effect  where  the  contingency  is  that  of  marriage,  which 
may  never  happen  at  all ;  Atkins  v.  Hiccocks  (a).  But 

(a)  1  Atk.  600. 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 


181 


the  only  question  here  is,  whether  the  legacy  is  vested,  as 
regards  the  real  estate;  and  that  question  is  unaffected 
by  the  separation  of  the  gift  from  the  direction  to  pay, 
or  by  the  gift  of  intermediate  interest;  Mackell  v. 
Winter  (a) ;  Pearce  v.  Loman  (6). 

The  whole  case  of  the  respondents,  therefore,  depends 
upon  the  direction,  that  the  testator's  daughters  should 
let  their  legacies  remain,  continue  and  be  in  the  hands 
of  his  executors  at  interest,  till  the  daughters  married. 
This  direction,  however,  was  necessarily  introduced,  to 
enable  the  executors  to  postpone  the  investment  of  a 
specific  fund,  to  answer  the  payment  of  interest  until  the 
contingency  was  determined,  and  cannot  therefore  be 
properly  considered  as  controlling  the  nature  of  the 
bequest  itself. 


1841. 

Hudson 
and  other*, 
appellants; 
Forster, 
t. 


Mr.  Tinney,  Mr.  Straus  ton,  and  Mr.  Sydenham  Clarke, 
for  the  respondents.  In  Booth  v.  Booth  (c)  Lord 
Ahanley  considered  the  decision  in  Atkins  v.  Hie* 
cocks  (d)  to  proceed  upon  the  circumstance  that  the 
marriage  was  to  be  with  the  consent  of  certain  persons, 
which  imported  a  condition ;  and  there  is  no  valid  dis- 
tinction which  will  reconcile  the  decision  in  Sooth  v. 
Booth  with  that  in  Atkins  v.  Hiccocks,  except  the  dis- 
tinction between  a  marriage  with  consent,  and  a  marriage 
generally.  Besides,  the  present  case  falls  within  the  rule, 
that  where  a  legacy  charged  upon  real  estate  is  payable 
at  a  future  day,  and  the  payment  is  postponed  for  other 
objects  than  the  benefit  of  the  legatee,  the  legacy  will 
be  payable,  notwithstanding  the  legatee  may  die  before 
the  time  of  payment  arrives;  Duke  of  Chandos  v. 

(a)  3  Vw.  543.  (6)  3  Ves.  136. 

(e)  4  Vea.  406.  (d)  1  Atk.500. 
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1841.       Talbot  (a) ;  Dawscn  v.  Killet(b)  ;  liayley  v.  Bishop  (c). 

Independently  of  these  authorities,  the  direction,  that  the 
iHin^??  daughters  should  let  their  legacies  remain  in  the  hands 
of  the  executors,  would  be  sufficient  to  determine  the 
construction  ;  since,  unless  the  legacies  belonged  to  the 
daughters,  how  could  they  give  any  permission  respect- 
ing them.  The  postponement  being  for  the  personal 
benefit  of  the  sons  who  have  died  is  now  at  an  end,  and 
the  petitioner  is  entitled  to  have  the  legacy  raised  and 
paid  to  her.  They  also  cited  ThomhiU  v.  Uall(d); 
Watkins  v.  Chetk  (e) ;  and  Mwrkin  v.  Phillipson  (/). 

Mr.  Wigram,  in  reply.  The  principle,  that  a  legacy 
shall  be  considered  vested,  if  the  payment  be  postponed 
for  the  benefit  of  the  estate,  has  never  been  applied  to  a 
bequest  depending  on  an  event  which  may  not  happen ; 
but  has  reference  only  to  those  cases,  where  the  event 
must  happen,  provided  the  legatee  lives  till  a  definite 
period.  The  authority  of  Booth  v.  Booth  (g)  has  been 
much  weakened  by  subsequent  cases,  and  the  decision 
there  was  expressly  grounded  on  the  circumstance  of 
the  bequest  being  residuary. 

Lord  Chancellor. — The  general  rule,  no  doubt,  is, 
that  where  a  legacy  is  to  be  raised  out  of  lands  at  a 
future  day,  or  upon  a  contingency,  and  the  legatee  dies 
before  the  time  arrives,  or  the  contingency  is  determined, 
the  gift  fails.  It  does  not  however  appear  to  me,  that 
upon  the  true  construction  of  the  will,  this  rule  has  any 
application  to  the  legacy  now  under  consideration.  I  will 

(a)  2  P.  W.  601.  (b)  1  Bro.  C.  C.  119. 

(0  9  Vet.  6.   See  also  Poole  v.  Terry,  4  Sim.  294. 
(d)  2  CI.  &  Fin.  22  ;  8  Bli.  N.  S.  88.       (e)  2  8.  6t  S.  199. 
(/)  3  Myl.  &  K.  257.  .  4,Ytfc 406. 
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first  consider  the  bequest,  independently  of  the  direction 
for  payment    The  testator  had  six  children,  four  sons, 
and  two  daughters.   To  each  of  his  daughters  he  gives 
the  sum  of  2000/. ;  for  securing  which  two  legacies  and 
the  interest  thereof  he  charges,  and  makes  chargeable, 
his  property  in  Fisher  Street  and  at  Murrell  Hill.  He 
then  gives  to  two  of  his  sons  the  property  in  Fisher 
Street,  as  tenants  in  common  in  fee,  subject  nevertheless 
and  charged  and  chargeable  for  securing  the  legacies, 
and  gives  the  property  at  Murrell  Hill  to  another  son  in 
fee,  subject  and  charged  in  the  same  way.   He  gives  his 
residuary  estate  to  his  three  sons,  and  appoints  them 
residuary  legatees  and  executors,  they  paying  and  dis- 
charging his  debts,  funeral  expenses  and  legacies.  So 
far  therefore  as  this  portion  of  the  will  goes,  there  would 
be  no  doubt  of  the  daughters  being  entitled  in  presenti 
to  their  legacies.   But,  after  bequeathing  the  legacies, 
the  testator  adds,  "  for  securing  which  said  two  legacies 
and  the  interest  thereof  till  the  same  shall  be  paid  by  my 
executors,  and  which  I  hereby  order  and  direct  shall  be 
paid  as  hereinafter  mentioned,  I  hereby  charge  and  make 
chargeable  my  houses,  shops,  warehouses,  and  premises, 
which  I  now  occupy  at  the  lower  end  of  Fisher  Street, 
and  also  my  closes  at  Murrell  Hill;"  and  then  he  directs 
daughters  to  let  their  legacies  remain  in  the  hands  of 
executors  at  interest,  till  they,  his  daughters,  should 
happen  to  marry;  and  that  then  and  in  such  case,  and  upon 
such  marriage  taking  place,  the  legacy  or  legacies  should 
be  paid,  upon  such  her  or  their  marriage  or  marriages, 
to  her  or  them  by  instalments,  his  executors  contributing 
to  such  payment  equally  share  and  share  alike.  And 
the  question  is,  whether  this  direction  destroys  the  prior 
gift,  or  only  applies  to  the  mode  of  enjoyment.   Now  it 


1841. 


Hudson 
and  others, 
appellants ; 
ronrrER, 
respondent. 
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Hudson 
and  others, 


'  OHSTI.fi, 

respondent. 


does  not  appear  to  me  inconsistent,  to  hold,  that  the  testa- 
tor intended  his  daughters  to  take  a  vested  interest  in  the 
legacies,  although  he,  for  the  personal  benefit  of  his  sons, 
directed  that  the  latter  should  have  the  use  of  the  money 
until  a  certain  event  happened,  upon  their  paying  interest 
upon  the  amount  in  the  meantime.  This  indeed  seems 
to  be  the  only  construction,  which  will  render  the  different 
parts  of  the  will  consistent;  for,  according  to  the  other  in- 
terpretation which  has  been  contended  for,  the  daughters, 
who  are  directed  to  let  their  legacies  remain  in  the  hands 
of  the  executors,  would  have  no  option  in  the  matter. 
The  event  in  question  has  not  happened;  but  the  persons 
who  are  to  have  the  use  of  the  money  have  ceased  to 
exist;  and  it  is  contended,  therefore,  that  if  the  direction 
were  introduced  solely  for  their  personal  benefit,  the 
object  of  postponing  the  payment  of  the  legacy  would 
be  at  an  end,  and  the  legatee  would  be  now  entitled  to 
receive  it.  On  that  point,  however,  I  give  no  judgment, 
deciding  merely  that  the  legacy  was  vested,  and  that  the 
decision  of  the  Court  of  Review  must  be  affirmed. 


Wtttmintttr, 
Jun*  12. 

It  is  not  neces- 
sary, that  the 
Commissioner 
•hould  certify 
that  the  debt  of 
a  creditor,  pro* 
posed  to  be  sub- 
stituted for  that 
of  the  petition* 
ing  creditor,  has 
been  incurred 
not  anterior  to 
the  debt  of  the 
petitioning  ere* 
ditor ;  if  the 
Court  is  satis- 
fied of  the  fact 

by  other  e»i-        Mr.  J.  Russell,  in  support  of  the  petition. 


Ex  parte'  Pubery. — In  the  matter  of  Propfit.  

THIS  was  a  petition  to  substitute  the  debt  of  a  creditor 
for  that  of  the  petitioning  creditor,  the  latter  having  been 
expunged  by  the  Commissioners  as  fictitious,  and  there- 
fore insufficient  to  support  the  fiat.  It  appeared  from 
the  affidavit  in  support  of  the  petition,  that  the  debt  pro- 
posed to  be  substituted  was  incurred  not  anterior  to  the 
debt  of  the  petitioning  creditor. 
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Mr.  K.  Parker,  contra,  objected  that  under  the  18th 
section  of  the  act  of  parliament  (a),  the  Commissioner 
should  not  only  have  found  the  debt  of  the  petitioning 
creditor  to  be  insufficient  to  support  the  fiat,  but  should 
also  have  certified  that  the  debt  proposed  to  be  substituted 
was  incurred  not  anterior  to  the  debt  of  the  petitioning 
creditor.  In  Ex  parte  Hunter  (o),  where  the  Commis- 
sioners had  omitted  to  certify  this  fact,  the  Court  referred 
it  back  to  them,  to  inquire  whether  the  debt  proposed  to 
be  substituted  was  anterior,  or  not. 

Sir  John  Cross. — In  the  case  cited,  the  Court  had 
no  knowledge  whether  the  debt  to  be  substituted  was 
anterior,  or  not,  to  that  of  the  petitioning  creditor;  and 
they  therefore  referred  it  to  the  Commissioners  to  ascer- 
tain that  fact.  In  the  present  case,  the  Court  is  sufficiently 
informed  of  that  fact,  by  the  affidavit  in  support  of  the 
petition.  The  words  of  the  18th  section  are,  if  the  debt 
of  the  petitioning  creditor  "  be  found  insufficient  to  sup- 
port a  commission,"  the  Lord  Chancellor  may,  "  upon 
the  application  of  any  other  creditor,  having  proved  any 
debt  sufficient  to  support  a  commission,  provided  such 
debt  has  been  incurred  not  anterior  to  the  debt  of  the 
petitioning  creditor,  order  the  commission  to  be  pro- 
ceeded in."  The  act  does  not  require  the  certificates 
of  the  Commissioners  as  to  these  facts.  It  is  sufficient, 
therefore,  if  the  Court  is  satisfied  of  them  by  other 
evidence. 

(a>  6  Geo.  4.  c.  16.  (b)  %  Deac.  &  C.  507. 


1841. 
Ex  parte 

PUBHIIY. 
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1841. 

Ex  parte  Stagg  and  others.— In  the  matter  of 

Westminsttr,  BURTON.  

June  12. 

where  an  aui?-  THIS  was  the  petition  of  several  creditors  for  the 

nee  had  sold  his  > 

debt  to  a  ere-  removal  of  an  assignee,  and  the  choice  of  a  new  one  in 
adverse  to  the  his  room,  on  the  ground  that  he  had  sold  his  debt  to 
ordered  to  be  another  creditor  who  was  adverse  to  the  fiat,  and  who 
new°onde'choln  had  also  bought  up  the  debts  of  several  other  creditors, 
he  was The  petitioners  also  prayed,  that  the  assignee,  if  removed, 
JotiD^the  mi£ht  he  restrained  from  voting  in  the  choice  of  the  new 
assignee. 

Mr.  Anderdon  appeared  in  support  of  the  petition. 


choice  of  the 


Mr.  Swatuton,  for  the  assignee,  consented  to 
removal,  but  not  that  he  should  be  restrained  from  voting 
in  the  choice  of  the  new  assignee. 


Sir  John  Cross.— As  the  assignee  might,  under  the 
peculiar  circumstances  of  this  case,  abuse  the  right  of 
voting  in  the  choice  of  the  new  assignee,  I  think  he  ought 
to  be  restrained  from  exercising  that  right.  I  admit  that 
a  creditor,  notwithstanding  he  has  sold  his  debt,  may  in 
general  vote  in  the  choice  of  assignees  j  but,  on  the  pre- 
sent occasion,  I  think  the  Court  ought  to  interfere  and 
prevent  him  from  voting. 

Ordered,  that  the  assignee  should  be  removed, 
and  a  new  one  chosen  in  his  room,  and  that  the 
removed  assignee  should  be  restrained  from  voting 
in  such  choice;  and  that  if  the  other  asignees 
desired  to  withdraw,  then  that  there  should  be 
an  entire  new  choice  of  both  assignees. 
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Ex  parte  Burdikin. — In  the  matter  of  Mills  and 

SEED.   Wutminittr, 

June  12. 

THIS  was  the  petition  of  a  creditor  for  annulling  a  A  separate  fiat 

n  .   .    t>  f      -  •  .  n         *.  ii       was  annulled  in 

separate  fiat,  in  favour  of  a  joint  fiat.    It  appeared  that  favour  of  a  sub- 
die  separate  fiat  waa  issued  against  Seed  on  the  20th  one?  amwUh- 
May,  and  the  joint  one  against  both  bankrupts  on  the  p^lute"* 
23d;  but  the  Commissioners  had  proceeded  to  adjudi-  ™™ ^;he 
cate  under  the  joint  fiat,  notwithstanding  the  separate  ^J^^ant 
fiat  was  the  first  sued  out.  roP**  intended 

to  dispute  bis 
bankruptcy. 

Mr.  Swanston,  and  Mr.  Archbold,  were  in  support  of  circumstances, 

...  an  inspector 

the  petition.  should  become 

necessary  to 
protect  the  inte- 

Mr.  yfnderdon,  for  the  petitioning  creditor  under  the  J^^*^ 
separate  fiat.  The  petitioner  in  this  case,  notwithstanding  |*VbcTtiTD' 
he  now  applies  to  supersede  the  separate  fiat,  ran  a  race  ?»p«««<rf«b* 

rr  r  1  '  joint  estate. 

with  my  client  for  a  separate  fiat  in  the  first  instance. 
There  was  a  firm  of  Mills  and  Seed  at  Manchester, 
which  was  only  subsidiary  to  the  more  important  sepa- 
rate trade  of  Seed  in  London.  We  admit  the  general 
rule,  that  a  separate  fiat  is  annulled  to  give  effect  to  a 
joint  one;  but  still  it  is  always  a  matter  for  the  discretion 
of  the  Court.  Now,  in  the  present  case,  the  separate 
estate  and  dealings  of  Seed  are  much  more  important 
than  the  estate  or  dealings  of  Mills  and  Seed;  and 
moreover  Mills  contests  his  own  bankruptcy.  If  the 
Court  should  annul  the  separate  fiat,  it  will  at  all  events 
order  an  inspector  to  be  appointed  to  watch  over  the 
interests  of  the  separate  creditors  of  Seed. 

Sir  John  Cross.— It  appears,  that  both  these  fiats 
were  regularly  sued  out,  as  well  by  the  respondent,  as 
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1841.  by  the  petitioners  ;  and  that  the  Commissioners  thought 
JT"^e  right  to  adjudicate  under  the  joint  fiat,  in  preference  to 
Bur  dim*,  the  separate  fiat  previously  issued.  The  separate  fiat, 
therefore,  has  become  utterly  useless.  In  my  opinion, 
the  Commissioners  would  have  more  strictly  discharged 
their  duty,  if  they  had  proceeded  to  adjudicate  on  the 
fiat  first  in  order;  leaving  it  for  this  Court  to  do  what 
was  proper  in  disposing  of  the  two  fiats.  I  do  not  see 
any  thing  in  this  case  to  prevent  the  application  of  the 
general  rule,  to  annul  a  separate  fiat,  in  favour  of  a  joint 
one.  If  Mills  succeeds  in  upsetting  the  joint  fiat  against 
himself,  it  will  nevertheless  be  good  as  a  separate  fiat 
against  Seed,  under  the  16th  section  of  the  act  of  par- 
liament (a),  by  which  it  is  enacted,  that  "  in  every  com- 
mission against  two  or  more  persons  it  shall  be  lawful 
for  the  Lord  Chancellor  to  supersede  such  commission 
as  to  one  or  more  of  such  persons,  and  the  validity  of 
such  commission  shall  not  be  thereby  affected  as  to  any 
person,  as  to  whom  such  commission  is  not  ordered  to 
be  superseded,  nor  shall  any  such  person's  certificate  be 
thereby  affected."  With  respect  to  the  appointment  of 
an  inspector  of  Seed's  separate  estate,  that  may  be 
ordered  hereafter,  if  the  necessity  should  be  made  appa- 
rent to  the  Court;  and  in  that  case  I  think  the  appoint- 
ment should  be  at  the  costs  of  the  joint  estate,  as  the 
separate  fiat  was  sued  out  first. 

Ordered,  that  the  separate  fiat  should  be  annulled, 
at  the  costs  of  the  joint  estate. 

(a)  6  Geo.  4.  c.  16. 


i 
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Ex  parte  John  Tarleton. — In  the  matter  of  John 

Tarleton.   f^'T,*,' 

Inn  Hall, 
June  15. 

1HIS  was  a  petition  of  the  bankrupt,  praying  that  the  a  bankrupt,  *ho 
assignee  and  the  solicitors  to  the  fiat  might  be  ordered  whin  th^oom- 
respectively  to  produce  to  the  petitioner,  or  to  his  at-  ™s^dnafter  the 
tornies,  upon  oath,  all  books,  papers  and  writings  in  y^*0re™"ed 
their  custody,  relating  to  his  property,  and  to  the  dealings  ^t^Dn8cjnadn* BDd 
and  transactions  of  the  assignees  therewith.  °«ler  for  leare 

lo  surrender  and 

The  petition  stated,  that  by  an  order  (a)  of  this  Court,  p**»  bis  last  ex- 

amination.  He 

made  on  the  20th  November  1839,  it  was  ordered  that  accordingly 
the  Commissioners  should  cause  a  meeting  to  be  holden,  London  to 
of  which  due  notice  was  to  be  published  in  the  London  tend^Conv 
Gazette,  at  which  meeting  the  bankrupt  was  to  be  at  SJjSJjJ" 
liberty  to  surrender  himself  under  the  commission,  and  pru^,°aDny^;h 
make  a  full  and  true  disclosure  and  discovery  of  his  or 'otention  to 

'  examine  him  ; 

estate  and  effects,  and  finish  his  examination ;  and  the  and  Com- 
missioners, after 

Commissioners  were  to  enter  upon  the  proceedings  the  taking  his  sur- 

reason  which  prevented  the  bankrupt  from  surrendering  ed  the  last  cxa- 

,      .         ...      .       .  minaiion  for 

and  finishing  his  examination  within  the  time  before  three  months, 

appointed  for  that  purpose;  and  the  creditors  of  the  request  of  the 

bankrupt  who  should  be  present  at  such  meeting  were  Iha?thoPUn£rf' 

to  be  at  liberty  to  interrogate  and  examine  him  touching  K^^the 

the  disclosure  and  discovery  of  his  estate  and  effects,  as  »di°y™«l 

*  *       ing  did  not  de« 

they  should  think  fifc;  that  the  costs  of  the  meeting  P.n,Vfl  hin>  °' his 

°  right  to  an  Or« 

should  be  paid  by  the  bankrupt;  and  that  the  further  der  on  the  assig. 

nees,  under  the 

consideration  of  the  other  matters  of  the  petition  should  I32d  sect,  of 
be  adjourned  until  further  order;  with  liberty  for  any  10  declare  how ' 
of  the  parties  to  apply  to  the  Court  as  they  should  be  Jowfof bb  iml 

j  .     ,  and  personal 

advised.  eMa.eT 

That  the  petitioner,  who  was  upwards  of  eighty-five 


(«)  The  facts,  under  which  this  Order  was  made,  appear  in  a  formet 
report  of  the  case,  4  Dear.  178. 
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1 841 .  years  of  age,  and  paralysed  on  one  side  of  his  body, — not- 
Kxparie  withstanding  such  age  and  infirmity,  and  contrary  to  the 
Tiklston.  advice  and  recommendation  of  his  medical  attendant, — in 
compliance  with  the  above  order,  attended  at  Liverpool 
on  the  7th  July  last,  and  duly  surrendered  himself  to 
the  three  surviving  Commissioners  acting  under  the 
renewed  commission ;  but  the  examination  of  the  peti- 
tioner was  adjourned  until  the  7th  October  last.  That 
in  consequence  of  the  exposure  of  the  petitioner  to  the 
inclemency  of  the  weather,  in  journeying  to  Liverpool 
for  such  surrender,  he  was  attacked  by  the  gout  in  both 
his  knees,  and  hath  since  become  verv  much  debilitated 
in  body. 

That  dividends  to  the  amount  of  17*.  Sd.  in  the  pound 
had  been  declared  and  paid  upon  the  debts  proved 
under  the  commission,  and  that  a  very  large  surplus  of 
the  bankrupt's  property  was  in  the  hands  or  under  the 
power  and  control  of  the  assignees,  after  payment  in  lull 
of  the  debts  proved  under  the  commission. 

That  on  the  8th  December  last,  the  bankrupt's  soli- 
citor applied  to  the  solicitors  to  the  assignees  to  inspect 
the  accounts  of  the  receipts  and  payments  of  the  assig- 
nees, and  also  all  books,  papers,  writings,  deeds  and- 
documents  relating  to  the  bankrupt's  property,  and  any 
dealings  therewith  in  their  possession  or  power.  To 
this  application  the  solicitors  of  the  assignees  returned 
for  answer,  that  all  the  documents,  which  belonged  to  the 
bankrupt,  and  had  come  into  the  hands  of  the  assig- 
nees, should  be  ready  for  his  inspection  at  any  time  at 
their  office,  for  the  purpose  of  enabling  him  to  pass  his 
examination,  which  they  complained  that  he  had  not  yet 
done,  nor  assigned  any  reason  for  not  attending  the 
meeting  appointed  by  the  Commissioners  at  bis  request 
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for  the  purpose.  That  the  bankrupt's  solicitor,  not  1841. 
deeming  this  answer  satisfactory,  on  the  28d  January  Ea 
last  made  a  second  application  to  the  assignees  them-  Taruetow. 
selves,  (or  the  inspection  of  the  above  mentioned  docu- 
ments ;  to  which  last  application  one  of  the  assignees 
replied,  that  none  of  the  books  or  papers  relating  to  the 
bankrupt's  estate  were  ever  in  his  possession,  and  that 
he  did  not  even  know  in  whose  custody  they  were,  or 
ever  had  been.  That  the  bankrupt's  solicitor  on  the 
last  mentioned  day  applied  also  to  the  Commissioners 
acting  under  the  renewed  fiat,  to  order  the  assignees,  or 
their  solicitor,  to  allow  the  bankrupt's  solicitor  to  inspect 
the  above  mentioned  documents.  Upon  this  application, 
the  Commissioners  referred  the  bankrupt's  solicitor  to  a 
former  answer  given  by  them  on  the  25th  November 
last  to  an  application  for  a  summons  against  the  assig- 
nees, which  was  as  follows "  We  do  not  think  our- 
selves called  upon  to  comply  with  the  bankrupt's  request 
for  the  summons  upon  the  assignees  mentioned  in  his 
application,  he  not  having  appeared  at  the  atljourned 
meeting,  or  passed  his  examination ;  and  we  feel  this 
the  more,  in  consequence  of  the  substance  of  his  appli- 
cation being  part  of  the  matter  of  his  petition  to  the 
Court  of  Bankruptcy,  which  they  have  reserved  for  their 
future  consideration  ;  and  we  are  willing  to  direct  the 
assignees  to  allow  the  bankrupt  to  have  access  to  every 
paper  or  document  which  belonged  to  him,  and  which 
have  come  into  their  hands,  to  enable  him  to  finish  his 
examination." 

The  petitioner  alleged,  that  he  was  abroad  when  the 
original  commission  issued,  and  that  he  did  not  return 
to  England  until  the  year  1833,  and  that,  as  he  never 
bad  possession  of,  or  control  over,  any  part  of  his  pro- 
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perty  since  the  assignees  took  possession  of  it  under  the 
commission,  any  examination  of  the  bankrupt  was  wholly 
uncalled  for  and  unnecessary. 

Since  the  above  application  to  the  assignees,  one  of 
them  had  been  removed,  and  the  other  died  on  the  30th 
January  last;  and  a  new  assignee  had  been  appointed 
in  the  room  of  the  late  sole  surviving  assignee. 

The  petitioner  alleged,  that  all  the  books,  papers, 
writings  and  documents  relating  to  his  property,  and  to 
the  dealings  and  transactions  of  the  several  assignees 
therewith,  were  in  the  possession  and  custody  of  the 
solicitors  under  the  fiat,  or  of  the  new  appointed  assig- 
nee ;  and  that  the  petitioner  was  wholly  unable  to 
ascertain  the  particulars  of  the  accounts,  dealings  and 
transactions  of  the  several  assignees  under  the  commis- 
sion, without  an  inspection  of  such  books,  papers  and 
documents. 

Mr.  Swcmston,  and  Mr.  J.  Russell,  in  support  of  the 
petition.  By  the  101st  section  of  the  Bankrupt  Act,  the 
assignees  are  directed  to  keep  an  account,  wherein  they 
are  to  enter  all  property  of  the  bankrupt  received  by 
them  on  account  of  the  bankrupt's  estate ;  which  account 
every  creditor,  who  shall  have  proved,  may  inspect  at  all 
seasonable  times.  And  the  132d  section  directs,  "  that 
the  assignees  shall,  upon  request  made  to  them  by  the 
bankrupt,  declare  to  him  how  they  have  disposed  of  his 
real  and  personal  estate,  and  pay  the  surplus,  if  any,  to 
such  bankrupt."  Has  not  the  bankrupt  then  a  right  to 
see  the  account,  which  the  assignees  are  thus  directed  to 
keep,  of  the  property  received  by  them  on  account  of  his 
estate  ?    If  it  should  be  contended  on  the  other  side,  that 
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the  assignees  are  only  bound  to  account  to  the  bankrupt,  1841. 
in  the  event  of  there  being  a  surplus  of  his  estate,  we  eTp^ 
say,  that  there  is  no  such  condition  in  the  act  of  par-  Tarleton. 
liament.  The  assignees  arc  positively  directed  to  account 
to  the  bankrupt ;  and  ihen,  if  there  should  be  a  surplus, 
they  are  directed  to  pay  it  over  to  him.  The  condition 
of  there  being  a  surplus  merely  relates  to  the  payment  of 
it  to  the  bankrupt,  not  to  the  declaration  which  the 
assignees  are  required  to  make  to  him  how  they  have 
disposed  of  his  real  and  personal  estate.  But  there  has 
been  already  a  dividend  of  17s.  8*/.  in  the  pound ;  so  that 
it  is  highly  probable,  if  the  bankrupt's  estate  had  been 
properly  managed,  that  there  would  have  been  a  consi- 
derable surplus.  Moreover,  as  there  has  been  a  new 
assignee  appointed  in  the  place  of  the  former  ones,  there 
can  be  no  objection  on  his  part  to  permit  the  inspection 
of  these  accounts ;  for  he  is  not  answerable  for  the  acts 
of  his  predecessors,  although  it  may  turn  out  that  they 
have  kept  improper  accounts. 


Mr.  Girdlestone,  and  Mr.  Sutton  Sharpe,  for  the 
assignee.    The  commission  against  this  bankrupt  was 
issued  so  long  ago  as  in  the  year  1815;  and  since 
that  period  the  bankrupt  has  done  all  that  he  can 
in  obstructing  the  proceedings  of  the  assignees,  and 
did  not  even  surrender  to  the  commission  until  twenty- 
four  years  after  it  had  issued.    On  the  20th  November 
1839,  however,  the  bankrupt  obtained  a  special  Order 
to  permit  him  to  surrender ;  but  the  Court  then  de- 
clined to  make  any  Order  for  him  to  inspect  the  ac- 
counts of  his  assignees,  directing  merely  that  that  part 
of  his  petition  which  prayed  for  an  inspection  of  their 
accounts  should  stand  over  for  further  consideration. 

VOL.  II.  o 
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1841.  The  bankrupt  has  now,  it  is  true,  surrendered,  but  he 
ETparic  k*8  not  passed  his  last  examination.  They  put  it  on  the 
Tarlbtow.  other  side,  as  if  the  present  assignee  had  no  intention  to 
examine  the  bankrupt ;  and  that  a  bankrupt  is  not  to  be 
prevented  from  inspecting  the  accounts  of  his  assignees, 
because  the  assignees  do  not  choose  to  examine  him. 
But  it  appears  expressly  in  the  affidavits,  that  when  the 
bankrupt  surrendered  before  the  Commissioners  on  the 
7th  July  last,  he  prayed  for  further  time  to  finish  his 
examination ;  and  this  appears,  also,  by  the  memorandum 
of  his  surrender  filed  with  the  proceedings ;  for  it  states, 
that  the  Commissioners,  at  his  request,  adjourned  the 
examination  to  the  7th  October  following.  The  other 
side  have  relied  on  the  132d  section  of  the  Bankrupt 
Act.  But  if  you  construe  that  section  in  connection 
with  the  116th  section,  it  will  appear  that  the  bankrupt 
has  no  right  to  call  for  an  account  from  his  assignees, 
until  he  has  finished  his  examination.  The  1 16th  section 
provides,  that  the  bankrupt,  after  he  has  surrendered, 
may  inspect  his  books  in  the  presence  of  his  assignees, 
for  the  purpose  of  passing  his  last  examination;  and 
then  the  13£d  section,  taking  it  for  granted  that  the 
bankrupt  has  finished  his  examination,  which  has  assisted 
his  assignees  in  collecting  his  effects,  enacts,  that  they 
shall  declare  to  him  how  they  have  disposed  of  his  real 
and  personal  estate.  [Sir  John  Cross.  The  1 16th  sec- 
tion appears  to  be  confined  to  the  bankrupt's  own  books, 
papers  and  writings.  The  only  question  is,  whether  the 
bankrupt  has  a  right,  in  the  present  stage  of  the  pro* 
ceedings,  to  call  upon  the  assignee  to  declare  what  has 
been  done  with  bis  real  and  personal  estate.  It  does 
not  appear  that  he  made  any  application  for  that  purpose, 
before  the  former  Order.]    In  the  face  of  that  Order, 
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suspending  all  further  proceedings  under  the  former  1841. 
petition,  the  Court  can  make  no  Order  on  the  present 
petition,  except  that  it  shall  be  brought  on  with  the  Tabietow. 
further  hearing  of  the  other.  Until  the  bankrupt  shall 
have  finished  his  examination,  he  is  not  entitled  to  the 
Order  he  asks  on  this  petition.  While  the  bankrupt  is  in 
any  default  himself,  he  has  no  right  to  the  interposition 
of  this  Court  against  his  assignees ;  more  especially  when 
he  calls  for  an  inspection,  not  merely  of  his  own  books, 
but  of  all  the  books,  papers,  writings  and  documents 
relating  to  any  dealings  and  transactions  of  his  assignees. 
There  are  two  distinct  stages  under  a  fiat,  in  which  the 
bankrupt  stands  in  quite  a  different  position  ;  the  1st  is, 
before  be  has  passed  his  last  examination ;  the  2d  is, 
after  he  has  completed  such  examination.  Until  he 
passes  his  examination,  he  is  a  defaulter,  and  can  be 
heard  for  no  purpose,  except  to  enable  him  to  perform 
this  important  duty  required  of  him.  It  appears  from 
the  bankrupt's  own  statement  in  the  petition,  that  his 
last  examination  was  adjourned  to  the  7th  October ;  but 
the  bankrupt  does  not  state  why  he  did  not  attend  on 
that  day.  The  fact  is,  that  the  Commissioners  met  on 
that  day,  pursuant  to  their  adjournment,  when  the  bank- 
rupt did  not  think  proper  to  attend;  and  he  no  where 
assigns,  either  in  his  petition,  or  his  affidavit,  any  reason 
or  excuse  for  his  absence.  The  bankrupt  has  evaded 
doing  what  he  was  required  to  do  by  the  former  Order, 
and  he  has  therefore  no  right  to  any  Order  on  this 
petition. 

Mr.  Spence,  for  the  solicitors  to  the  assignee,  sub- 
mitted, that  they  were  merely  the  depositories  of  the 

o2 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 

documents  for  their  client,  the  assignee— and  that, 
there  being  no  default  on  their  part,  he  had  only  to  ask 
for  the  costs  of  their  appearance. 

Mr.  Swanston,  in  reply.  It  was  not  intended  to  serve 
the  solicitors  with  the  petition ;  for  we  ask  for  no  relief 
against  them.  If,  however,  the  solicitors  have  been 
served,  they  must  of  course  have  the  costs  of  their 
appearance.— In  regard  to  the  imputation  that  has  been 
thrown  out  against  the  bankrupt,  of  obstructing  the 
proceedings  of  his  assignees,  some  explanation  may  be 
considered  necessary.  When  the  commission  issued 
against  the  bankrupt,  he  was  abroad,  and  the  summons 
was  merely  left  at  his  house  in  England.  In  1816  he 
presented  a  petition  to  supersede  the  commission,  when 
an  issue  was  directed  to  try  the  bankruptcy,  and  all  pro- 
ceedings under  the  commission  were  stayed  (a).  The  ver- 
dict was  against  the  bankrupt ;  but,  having  the  best  advice 
that  the  commission  was  fraudulent,  he  applied  to  the 
Lord  Chancellor  for  a  new  trial ;  which  was  refused 
merely  on  a  technical  ground.  In  1827  the  bankrupt 
brought  an  action  against  his  assignees  for  the  purpose 
of  disputing  his  bankruptcy;  but  they  obtained  an  in- 
junction from  the  Lord  Chancellor  to  stay  all  proceedings 
in  the  action.  He  then  was  advised  to  file  a  bill  in  the 
Exchequer  against  the  assignees,  who  took  a  formal 
objection  to  that  proceeding ;  and  the  Court  decided,  that, 
the  question  at  issue  being  a  matter  in  bankruptcy,  the 
Court  of  Exchequer  could  not  deal  with  it. 

Sir  John  Cross. — When  the  bankrupt  attended  be- 
fore the  Commissioners  under  the  renewed  fiat  on  the 

(n)  See  Ex  parte  TarUton,  19  Ves.  464. 
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7th  July  last,  it  does  not  appear  that  any  one  question 
was  put  to  him,  although  he  had  travelled  all  the  way 
from  London  to  Liverpool,  for  the  purpose  of  surren- 
dering himself  and  passing  his  last  examination.  It 
would  seem,  therefore,  that  there  was  no  intention  on 
the  part  of  the  assignees  to  examine  him  as  to  the  state 
of  his  affairs.  Is  there  any  proof  that  the  bankrupt 
then  made  any  special  application  to  the  Commissioners 
to  postpone  the  examination  ? 

Mr.  Girdlestone.  That  appears  from  the  memorandum 
of  adjournment  signed  by  the  Commissioners,  which  states 
that  the  examination  was  adjourned  at  the  bankrupt's 
own  request. 

Sir  John  Cross. — That  is  only  the  common  form  of 
the  memorandum  which  the  Commissioners  always  sign 
when  the  examination  is  adjourned. 

Mr.  Swans  ton.  The  bankrupt  returned  to  England 
in  1833;  and  although  the  assignees  knew  of  that  fact, 
yet  they  took  no  steps  whatever  to  examine  him  or  com- 
pel his  surrender,  until  the  bankrupt  himself  applied  for 
leave  to  surrender.  When  this  Court  makes  an  Order 
for  that  purpose,  and  the  bankrupt  has  surrendered,  he 
is  then  entitled  to  all  the  rights  which  he  would  have 
been  entitled  to,  if  he  had  surrendered  in  the  first  in- 
stance. The  bankrupt  was  perfectly  ready  and  willing 
to  be  examined,  when  he  surrendered  on  the  7th  July 
last;  and  it  is  not  his  fault,  that  he  has  not  been  exa- 
mined. The  132d  section  is  remedial  in  its  nature,  and 
founded  on  the  clearest  principle  of  justice.  We  trust, 
therefore,  that  the  Court  will  think  the  bankrupt  is  en- 


1841. 


Ex  parte 
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1**1.       titled  to  all  he  asks  on  the  present  occasion,  as  a  measure 


E*  pan*  °^  justice  only  due  to  him,  under  the  peculiar  circum- 
T*»Lxioif.    stances  in  which  be  is  placed. 


Sir  John  Cross.— This  would  be  a  very  simple  case, 
if  il  were  not  for  the  great  time  that  has  elapsed  since 
tlie  issuing  of  the  commission,  and  the  many  circum- 
stances that  have  been  pressed  into  the  discussion  of 
the  case.    If  a  bankrupt  makes  a  request  to  his  assig- 
nees to  declare  what  has  been  done  with  his  estate,  and 
they  refuse  to  reader  him  an  account,  he  has  an  un- 
doubted right  to  come  to  this  Court  to  complain  of  such 
refusal.    In  the  present  instance,  the  bankrupts  estate 
has  paid  dividends  to  the  amount  of  18*.  in  the  pound. 
It  seems  very  reasonable,  therefore,  that  after  nine-tenths 
of  his  debts  have  been  thus  discharged,  he  should  see 
the  accounts  of  the  assignees ;  it  being  highly  probable 
that  he  would  have  been  solvent  but  for  this  commission. 
I  regret  that  the  assignee  comes  here  with  so  determined 
an  opposition  to  so  reasonable  a  proposition.    He  says, 
that  the  bankrupt  has  kept  the  assignees  at  arm's  length  in 
every  step  of  the  working  of  this  commission :  but  I  see 
no  ground  ta  doubt  that  bia  conduct  has  been  bond  fide 
throughout,  and  is  free  from  any  imputation  of  fraud. 
There  was  some  ground,  in  my  opinion,  for  the  litigation 
that  has  taken  place;  for  it  appears:  to  have  been  once  a 
doubtful  question,  whether  the  commission  was  valid; 
though  I  am  bound  to  conclude,  from  the  result,  that 
tho  commission  was  rightfully  issued.    When  the  bank- 
rupt returned  to  England*  he  applied  for  leave  to  sur- 
render to  the  commission  that  had  been  issued  against 
him  in  his  absence,  and  the  Court  granted  him  permis- 
sion io  do  so.    He  took  an  attorney  with  him,  and  went 
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all  the  Way  from  London  fo  Liverpool  to  fulfil  his  duty 
in  this  respect;  but  when  he  surrendered,  no  one  ap- 


1841. 


peared  who  was  desirous  of  asking  him  a  single  ques-  T^£a^es 
ftion;  the  Commissioners  had  none  to  ask  ;  and  the  only 
matter  for  their  consideration  seems  to  have  been,  bow 
to  record  their  proceedings,  and  adjourn  the  meeting.  A 
full  examination  was  impracticable,  after  a  lapse  of  thirty 
years,  relative  to  an  estate  which  had  produced  65,000/. 
It  is  quite  manifest,  Indeed,  that  no  such  examination 
was  required ;  since  no  one  desired  to  examine  him.  As 
the  bankrupt,  however,  went  down  to  Liverpool  on  pur- 
pose to  tender  himself  for  examination,  it  is  a  pity  that 
the  assignees  did  not  then  think  proper  to  examine  him. 
The  Commissioners  disposed  of  the  business  in  the  com- 
mon form,  by  adjourning  the  meeting ;  and  it  nowhere 
appears  that  the  bankrupt  made  any  request  for  further 
time  to  pass  his  examination  ;  for,  as  to  the  statement  on 
the  proceedings  that  the  adjournment  took  place  at  his 
request,  that  is  nothing  but  the  usual  form  of  the  memo- 
randum of  adjournment,  and  not  the  record  of  a  sub- 
stantial fact.  I  am  of  opinion,  that,  in  point  of  law,  the 
bankrupt  is  entitled  to  have  an  account  of  how  the 

- 

assignees  have  disposed  of  his  estate.  I  should  have 
doubted,  on  the  face  of  this  petition,  whether  the  present 
assignee  had  in  fact  refused  to  render  an  account  to  the 
bankrupt,  and  to  produce  the  documents  required ;  but 
when  I  see  the  opposition  which  has  been  made  to-day, 
I  must  take  it  for  granted  that  he  has  so  refused ;  and 
I  confess,  I  do  not  think  it  just,  that  an  assignee,  who 
ought  to  be  indifferent  between  the  parties,  should  offer 
so  stout  a  resistance  to  what  appears  to  me  only  a  rea- 
sonable demand. 
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1841.  Mr.  Girdlestone  then  submitted,  that  the  Order  to  be 

made  by  the  Court  must  be,  according  to  the  directions 
of  the  132d  section  of  the  Bankrupt  Act,  and  merely 
order  the  assignees  to  declare  generally,  "  how  they  have 
disposed  of  his  real  and  personal  estate." 

Mr.  Swanston  contended,  that  he  was  entitled  to  an 
Order,  according  to  the  prayer  of  the  petition,  and  com- 
prehending all  the  property  of  the  bankrupt,  whether 
disposed  of  by  the  assignees,  or  continuing  in  the  hands 
of  the  present  assignee. 

The  Order  was,  that  the  assignees  should  declare 
how  they  have  disposed  of  the  real  and  personal 
estate  of  the  bankrupt,  and  produce  to  him  and 
his  agents  all  the  books,  papers  and  documents 
in  their  possession  or  power  relating  thereto,  with 
liberty  to  take  copies  thereof  or  extracts  there- 
from ;  and  that  the  petition  should  be  dismissed, 
with  costs,  as  against  the  solicitors.  The  costs  of 
the  bankrupt  and  the  assignees  to  be  paid  out  of 
the  estate ;  but  the  assignees  to  be  permitted  to 
set  off  any  other  costs,  which  the  bankrupt  was 
bound  to  pay  to  them,  of  the  proceedings  in  any 
other  Courts. 
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Ex  parte  Wallis. — In  the  matter  of  Rebecca  ^v^/ 

D  RE  WRY.  We$tmin$ter, 

June  15. 

THIS  was  a  petition  of  the  public  officer  of  a  joint  The  bankrupt 
stock  banking  company,  for  the  usual  Order  as  equita-  of"  joint Tiock. 
ble  mortgagees  of  some  property  in  which  the  bankrupt  pJnyllSidJMBpt 
had  a  life  interest,  and  also  claiming  a  lien  on  some  £a£™A7dl 
shares  held  by  the  bankrupt  as  one  of  the  members  of  cu»'»iner«  beins» 

*  *  at  the  time  of 

the  company.    The  act  of  parliament  under  which  the  JJj^jJ'Jf Jj* 

company  were  incorporated  provided,  that  the  company  JjjJa*J  *bc°n" 

should  have  a  lien  on  the  shares  of  any  proprietor  who  i»nce,  beyond 

the  value  of  his 

became  indebted  to  the  bank.  shares  in  the 

bank  and  some 
other  property 

Mr.  Anderdon,  in  support  of  the  petition.  wm^any  had  a 

lien.  Held, 
that  this  balance 

Mr.  Swans  ton }  control,  took  a  preliminary  objection  to  ^Jeabledebt. 
the  petition,  that  it  did  not  show  that  the  company  was  a 
banking  company,  within  the  provisions  of  the  7  Geo.  4, 
c.  46. 


Mr.  Anderdon.  Although  it  does  not  expressly  ap- 
pear so  in  the  petition,  it  does  so  appear  in  the  evidence, 
and  that  will  accomplish  the  object  of  the  petition. 

Sir  John  Cross. — I  think  it  should  appear  so  by  aver- 
ment in  the  petition.  But  the  petitioner  may  have  leave 
to  amend. 


Mr.  Swanston  then  waived  the  objection. 

Mr.  Anderdon.  The  point  raised  in  the  present  case 
was  expressly  decided  in  Ex  parte  Plant  (a),  where  the 

(a)  4  Deac.  &t  C.  160. 
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lien  of  a  company  on  the  shares  of  one  of  the  proprietors 
was  claimed,  not  under  the  provisions  of  an  act  of  parlia- 
ment, but  merely  under  a  daose  m  fhe  deed  of  settlement. 
In  Ex  parte  Connell  (a),  also,  the  same  point  was  deter- 
mined. [Sir  John.  Cross,  In  that  case  the  only  question 
was,  whether  the  shares  were  to  be  considered  to  belong 
to  the  joint,  or  the  separate,  estates  of  the  bankrupt  part- 
■ers.]  V 

Mr.  Swahston,  The  first  question  here  is,  whether 
this  is  a  proveable  debt.  Now,  according  to  the  prin- 
ciple on  which  Ex  parte  SiUitoe  (b)  was  decided,  we  say, 
that  the  debt  is  not  proveable ;  for  it  was  not  contracted 
in  respect  of  any  dealings  between  trade  and  trade,  but 
in  the  ordinary  course  of  dealing  between  customer  and 
banker.  In  Ex  parte  Cook(c)  the  same  principle  was 
acted  upon,  where  it  was  decided,  that,  although  one 
member  of  a  firm,  who  carried  on  business  on  his  separate 
account,  could  prove  for  the  amount  of  goods  supplied  by 
him  to  the  firm,  he  could  not  prove  for  money  advanced. 
There  is  a  difference  between  an  account  to  be  rendered 
by  a  trust  estate,  and  an  action  between  party  and  party. 
The  amount  of  the  debt  claimed  to  be  due  from  the  bank- 
rupt to  this  banking  company  cannot  be  properly  ascer- 
tained, until  an  account  is  taken  of  what  was  die  bankrupt's 
share  in  the  profits  of  the  bank.  The  statute  (rf)  could 
never  mean  that  the  banking  company  should  prove  the 
amount  of  the  debt  due  from  one  of  its  partners,  when 
that  partner  has  a  share  in  the  profits  of  the  company. 
A  private  agreement  between  partners  is  not  to  control 

(a)  3  Deac.  201. 

(b)  1  G.  Ac  J.  374. 

(c)  Mont.  228. 

(«/)  See  1  fit  2  Viet.  c.  D6,  ».  1  and  4,  and  3  fit  4  V,et.  c.  111. 
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the  bankrupt  law.    No  man  can  take  advantage  of  any 
provision  depending  on  his  own  bankruptcy. 

Mr.  Anderdon,  in  reply)  referred  to  the  recent  case 
of  Ex  parte  Davidson  (a),  as  being  precisely  in  point. 
There,  a  member  of  a  joint  stock  banking  company  kept 
an  account  with  them  as  his  bankers,  and  at  the  time  of 
his  bankruptcy  was  indebted  to  them  in  a  large  balance 
on  such  banking  account,  the  company  being  then  also 
considerably  indebted  to  various  other  persons ;  and  it 
was  held,  that  the  company  had  a  right  of  proof  against 
the  bankrupt  for  the  balance  due  on  such  banking  ac- 
count. 

Sir  John  Cross. — The  right  of  the  banking  company, 
as  equitable  mortgagees,  to  an  Order  for  the  sale  of  the 
bankrupt's  life  interest  in  the  property  in  question  is  not 
disputed ;  and,  therefore,  that  Order  is  of  course.  And 
with  regard  to  their  lien  on  the  bankrupt's  shares  in  the 
hank,  and  their  right  of  proof  for  the  amount  of  their 
debt,  after  deducting  the  value  of  those  shares,  I  con- 
tinue of  the  same  opinion  as  I  expressed  in  Ex  parte 
Davidson,  and  that  the  balance  due  to  the  bank  is  a 
proveable  debt.    The  Order  may  be  taken  for  the  sale 
of  those  shares,  as  well  as  of  the  bankrupt's  lite  interest 
ia  the  other  property,  with  liberty  to  prove  for  the 
residue. 

Usual  Order. 

(a)  1  MonU  Deoc.  &  D.  648. 
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Ex  parte  Shepherd  and  others. — In  the  matter  of  John 
r?T  L7dr  Plummer  and  William  Wilson. 

Kov.  4  and  — 

Dec.*.       JL  II  IS  was  an  appeal  from  the  Court  of  Review  (/;)  to 

ICS    the  Lord  Chancellor  on  the  following 

Special  Case. 

dTbHnVby  !he     Previously  to  the  issuing  of  the  commission,  the  bank- 


!  dc«d1   rupU  carried  on  the  business  of  West  India  merchants 

coveoint  joiollv  * 

and  $e»eraiiy     in  partnership,  under  the  firm  of  Plummer  and  Wilson, 

for  payment 

of  ih«  debt.  and  the  firm  was  indebted  to  George  Joad,  ship  owner, 

Htid  that  on  "  *■ 

their  bank-  in  the  sum  of  2000/.  for  money  lent,  and  also  in  the  sum 

Z'iV^might  of  5998/.  135.  M.  for  the  freight  of  ships  of  which  George 


Seb **z*\a<A°  Joad  was  the  managing  owner.  As  security  for  the  sum 
*M«!eTwt«hout   of  20001.  money  lent,  and  for  any  further  advances  which 

wulfty  (..h)W  (;«>r9e  Joad  mignt  raake  t0  tne  firm»  and  for  a11  otner 
sums  in  which  the  bankrupts  might  become  indebted  in- 
dividually to  George  Joad,  the  bankrupts  executed  two 
several  indentures,  dated  respectively  the  2d  and  8th 
days  of  March  1830,  and  thereby  assigned  to  George 
Joad  certain  sums  due  to  the  firm  of  Plummer  and 
in/son,  and  charged  on  plantations  in  the  island  of 
Jamaica,  called  Maverley  and  Mount  Zion,  and  the 
slaves,  stock,  and  other  appurtenances  thereunto  be- 
longing,  together  with  the  securities  for  the  same. 
These  indentures  respectively  contained  a  covenant  in 
the  following  words  :  "  And  the  said  John  Plummer  and 
Million  Wilton  do  hereby,  for  their  heirs,  executors, 
and  administrators,  and  each  of  them  respectively  doth 
hereby,  for  himself,  his  heirs,  executors,  and  adminis- 
trator*, covenant,  promise,  and  agree  to  and  with  the 
said  <?Awye  J<n\J,  his  executors,  administrators,  and 

S*#  note.  I  Mont.  I  Vac.  ^  D.  113. 
VM  ***  «a«  toimo  Report.  1  MonL  Deac.fc  D.  101. 
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assigns,  that  they  the  said  John  Plummer,  and  William  1841« 
Wilson,  their  heirs,  executors,  or  administrators,  or     px  parte 
some  or  one  of  them,  shall  well  and  truly  pay,  or  cause  Mothers! 
to  be  paid,  unto  the  said  George  Joad,  his  executors, 
administrators,  and  assigns,  the  said  sum  of  2000/.  ster- 
ling aforesaid,  and  the  interest  thereof  from  the  said 
1st  day  of  January  now  last  past,  after  the  rate  aforesaid, 
and  also  all  and  every  further  sum  and  sums  of  money 
which  the  said  George  Joad,  his  executors,  or  adminis- 
trators, shall  or  may,  at  any  time  or  times  hereafter, 
advance,  lend,  or  pay,  or  become  liable  to  pay  to  or  on 
account  of  the  said  John  Plummer  and  William  Wilson, 
as  such  copartners  as  aforesaid,  or  in  which  the  said 
John  Plummer  and  William  Wilson,  as  such  copartners 
as  aforesaid,  may  become  indebted  to  the  said  George 
Joad,  his  executors,  or  administrators,  and  the  interest 
thereof  after  the  rate  aforesaid,  on  the  days,  times,  and 
in  manner  hereinbefore  limited  and  appointed  for  the 
payment  of  the  same,  not  exceeding  as  aforesaid,  with- 
out any  deduction  or  abatement  whatever,  according  to 
the  true  intent  and  meaning  of  the  proviso  or  agreement 
for  redemption  hereinbefore  contained,  and  of  these  pre- 
sents." 

The  special  case  then  proceeded  to  set  out  another 
indenture  of  a  similar  description,  the  purport  of  which 
was  to  secure,  by  an  assignment  of  a  mortgage  upon  ano- 
ther estate  in  Jamaica,  the  sum  of  5998/.  \SsAd.,  and  such 
other  sums  as  might  become  due  for  freight,  not  exceeding 
10,000/.  in  the  whole.  It  then  stated,  that  the  commission 
issued  on  the  2d  December  1830,  when  the  firm  was 
indebted  to  George  Joad,  for  money  lent,  in  the  sum  of 
10,014/.  Is.  5d.,— and  for  freight  in  the  sum  of  10,742/. 
4*.  5d.  :  that  on  the  16th  December  1831  Joad  applied 
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1841.      to  the  Commissioners  to  prove  against  each  of  the  sepa- 

Ex^pme  rate  e8tates  °*  tne  two  bankrupts  the  aggregate  amoont 
Siuphbrd    of  these  two  sums,  but  that  the  proof  was  rejected;  the 

and  other*. 

major  part  of  the  Commissioners  being  of  opinion  that 
it  ought  not  to  be  admitted,  without  a  previous  sale  of 
the  property  which  had  been  assigned  to  Joad  by  the 
several  indentures  for  securing  such  debts ;  that,  upon 
Joad  presenting  a  petition  to  the  then  Lord  Chancellor, 
praying  that  he  might  be  permitted  to  prove  these  sums 
against  the  separate  estate  of  the  bankrupt  Plummet,  with- 
out such  previous  sale, — it  was  ordered  upon  the  hearing, 
(which  took  place  on  the  I6th  June  1832,)  by  content, 
that  Joad  should  be  at  liberty  to  go  in  under  the  com- 
mission, and  prove  for  the  amount,  without  a  previous 
sale,  and  receive  a  dividend;  he  undertaking  by  his  coun- 
sel to  refund  such  dividend,  in  case  the  Court  should  be 
of  opinion  that  he  ought  to  have  sold  or  realized  the 
securities  before  proof,  and  to  prove  for  the  deficiency 
only ;  the  consideration  of  the  petition  being  in  the  mean- 
time adjourned. 

Mr.  J.  Russell,  and  Mr.  Bagshawe,  for  the  appellants, 

argued  to  the  same  effect  as  they  had  done  in  the  Court 
below  (a). 

Mr.  Swanston,  and  Mr.  Hull,  for  the  respondents,  the 
executors  of  George  Joad.  The  creditor  has  a  right  to 
elect,  whether  he  will  prove  against  the  joint  or  the  sepa- 
rate estate;  and,  having  elected  to  prove  against  either, 
there  is  nothing  to  prevent  him  from  retaining  a  security 
upon  theother.  It  had  been  decided  in  the  early  cases,  that 
a  creditor  might  prove,  without  giving  up  a  security  entered 

(a;  See  1  Mont.  Dea.  &  D.  103. 
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into  by  a  third  person  ;  Ex  parte  £ennet(a)t  Ex  parte  1841. 
Parr  (6) ;  and  the  same  principle  obviously  applies  to  £, 
every  case,  where  the  creditor  only  seeks  to  prove  ^"[hers* 
against  an  estate  which  is  not  affected  by  his  security, 
and  consequently  to  cases  in  which  the  security  forms 
part  of  the  joint  estate,  while  the  proof  is  tendered 
only  against  the  separate  estate;  or  vice  versa.  The 
express  point  indeed  was  not  decided,  before  the  case  of 
Ex  parte  Peacock  (c) ;  but  if  there  were  any  doubt  as  to 
the  principle,  that  case  is  a  conclusive  authority  on  the 
subject,  and  applies  entirely  to  the  present  case ;  there 
being  no  pretence  for  saying  that  the  judgment  there 
turned  upon  the  circumstance  of  the  partner  having  died, 
who  had  given  the  security.  That  fact  was  neither 
relied  upon  in  the  argument,  nor  referred  to  in  the  judg- 
ment, of  which  therefore  it  cannot  be  considered  as 
forming  an  element. 

The  decision,  therefore,  of  the  Court  of  Review  can- 
not be  affirmed,  without  overruling  Ex  parte  Peacock, 
as  well  as  the  subsequent  cases  which  have  been  decided 
on  the  authority  of  that  case,  and  those  in  whieh  the 
rule  there  established  has  been  assumed  and  taken  for 
granted.  Of  the  latter  description  is  the  case  of  Ex 
parte  Freen  (rf  )>  decided  shortly  after  Ex  parte  Pea- 
cock ;  and  so  are  also  the  recent  cases  of  Ex  parte  Rod- 
ger§(e),  and  Ex  parte  Connell  (f)  ;  while  Ex  parte 
Bowden(g),  is  a  case  of  the  former  kind.  Ex  parte 
Davenport  (A)  may  be  also  mentioned,  as  showing  that 
no  change  has  taken  place  in  the  opinion  of  one  of  the 
learned  judges  of  the  Court  below,  who  took  that  view  of 

(<•)  2  Aft.  528.  (A)  1  Ro.  76. 

(O  2  G.  &  J.  27.  (d)  2  G.  &  J.  250. 

(.)  1  P.&C.38.  (/)  3M.6t  A.581  ;3  Dea.201. 

{g)  I  D.  &  C.  135.  (h)  1  M.  D.  &  D.  313. 
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1841.      the  case  which  we  are  now  advocating.  And,  besides  the 


and  Ci  hers. 


cases  already  referred  to.  there  are  others  showing,  that. 
Ex  parte  ©»  » 

SHEPijtBD  although  Ex  parte  Peacock  (a)  is  the  first  express  autho- 
rity on  the  point,  the  principle  of  the  decision  there  was 
by  no  means  new.  Such  are,  among  others,  those  of  Ex 
parte  Goodman  (b),  Ex  parte  Stanborough  (c),  Ex  parte 
Smith  (d). 

Mr.  Bagshawe,  in  reply.  Ex  parte  Bennet  (e),  Ex 
parte  Parr(f),  and  Ex  parte  Goodman,  were  cases  where 
the  security  was  that  of  a  third  party;  to  cite  those  cases 
as  authorities  for  the  present,  is  to  beg  the  question.  Ex 
parte  Rodgers  (g)  contains  no  more  than  a  dictum  or  sug- 
gestion, with  which  the  Order  made  does  not  seem  in  con- 
formity. In  Ex  parte  Freen  (A),  and  Ex  parte  Connell(i), 
the  only  question  was,  whether  the  security  was  joint  or 
several,  and  in  neither  case  was  the  creditor  permitted 
to  prove,  without  selling  his  security.  And,  as  neither 
Ex  parte  Stanborough,  nor  Ex  parte  Smith,  can  be 
considered  as  bearing  on  the  question,  and  as  Ex  parte 
Davenport  (A)  does  not  profess  to  decide  it,  there  only 
remain  to  be  considered  the  case  of  Ex  parte  Peacock, 
and  that  of  Ex  parte  Bowden(l),  which  was  decided  on 
the  authority  of  Ex  parte  Peacock,  the  circumstances  of 
both  cases  being  the  same.  Now  the  report  of  Ex 
parte  Peacock  is  too  short  to  be  relied  upon,  as  showing, 
that  the  fact  of  the  estate  comprised  in  the  security,  not 
being  subject  to  administration  in  bankruptcy,  was  over- 
looked ;  and,  even  if  it  had  been,  there  is  another  im- 
portant distinction  between  that  case  and  the  present, 

(0)  2  G.  &  J.  27.  (6)  3  Mad.  373.  («•)  5  Mad.  89. 
(<0  1  V.  5c  B.  518.         <«)  2  Alk.  528.  (J)  1  Rose,  76. 
(g)  1  Deac.  &  C.  38.                        (h)  2  G.  &  J.  250. 

(1)  3  M.  &  A.  581 ;  3  Deac.  201.  (*)  1  Mont  Deac.  &  D.  313. 
(0  1  Deac.&  C.  135. 
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for  in  Ex  parte  Peacock  the  debt  being,  as  in  this 
case,  a  debt  of  the  firm,  the  security  was  the  property  of 
one  partner,  and  not,  as  here,  the  property  of  the  prin- 
cipal debtors;  and  upon  that  circumstance  the  Lord 
Chancellor  expressly  founds  his  judgment,  saying  (a), 
"  The  joint  estate  is  primarily  liable.  The  separate 
estate  can  only  be  considered  as  a  surety  for  the  joint 
estate."  How  then  can  this  case  authorize  a  creditor 
to  proceed  in  the  first  instance  against  the  estates  which 
arc  secondarily  liable,  keeping  back  his  security  on  that, 
which,  according  to  the  Lord  Chancellor's  judgment, 
should  be  first  made  available  ? 

Lord  Chancellor. — This  is  a  special  case,  sent  under    December  b. 
the  authority  of  the  act  of  parliament  by  the  Court  of 
Review  for  the  opinion  of  this  Court.    The  facts,  so  far 
as  it  is  necessary  to  state  them  for  the  present  purpose, 
are  shortly  these.    Messrs.  Plummer  and  Wilson,  who 
carried  on  business  as  West  India  merchants,  were  in- 
debted in  the  sum  of  2000/.  to  Mr.  George  Joad  for  money 
lent.  They  were  desirous  of  obtaining  further  advances ; 
and  for  the  purpose  of  securing  repayment  to  Mr.  Joad 
of  the  debt  of  2000/.,  and  the  sums  which  might  become 
due  to  him  from  the  firm,  and  from  Mr.  Plummer  per- 
sonally, they  assigned  to  him  a  mortgage  security,  to 
which  they  were  entitled,  upon  property  in  the  West 
Indies,  and  entered  into  a  joint  and  several  covenant  for 
the  payment  of  the  sums  advanced  and  to  be  advanced, 
including  the  2000/.,  but  not  exceeding  in  the  whole  the 
sum  of  10,000/.    That  was  one  transaction.    There  was 
a  similar  transaction,  which  related  to  the  freight  of  cer- 
tain ships,  but  which  it  is  unnecessary  to  specify,  since 

(a)  2  G.  &  J.  29. 
VOL.  II.  P 


1841. 
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1 841 .  what  I  have  stated  is  sufficient  to  explain  the  whole  of  this 
question.  Messrs.  Plummer  and  Wilson  became  bank- 
rupt. A  commission  issued  against  them,  and  George 
Joad  did  what  he  was  entitled  to  do  as  a  joint  and 
several  creditor,  that  is,  he  offered  to  prove  against  the 
separate  estate  of  each  of  the  bankrupts.  It  was  objected, 
that  he  was  not  entitled  to  prove,  unless  he  consented  to 
sell  or  give  up  his  joint  security;  and  that  is  the  point 
which  is  now  to  be  decided.  Now  what  are  the  prin- 
ciples, which  are  applicable  to  a  case  of  this  description! 
If  a  party  is  a  creditor  of  a  bankrupt,  and  has  a  security 
upon  his  estate,  he  is  not  entitled  to  prove,  without  selling 
or  giving  up  his  security ;  and  for  this  reason :  the  prin- 
ciple of  the  bankrupt  laws  is,  that  all  the  creditors  of  the 
particular  estate  should  participate  in  it  equally,  and  that 
one  creditor  is  not  to  be  at  liberty  to  retain  a  portion  of 
the  estate  in  his  hands,  and  at  the  same  time  prove  in 
competition  with  the  other  creditors ;  if  he  proves,  he 
must  surrender  or  sell  the  particular  security.  But  if  he 
has  a  security  on  the  estate  of  a  third  person,  the  prin- 
ciple does  not  apply,  and  he  may  consequently  prove  his 
whole  debt  against  the  estate  of  the  bankrupt,  and  apply 
himself  to  his  security  for  the  deficiency,  not  receiring 
in  the  whole  more  than  twenty  shillings  in  the  pound. 
These  are  principles  recognized  and  established,  and 
I  have  stated  the  grounds  on  which  I  think  they  are 
established.  It  is  unnecessary  to  refer  to  any  authorities, 
but  I  may  mention  the  cases  of  Ex  parte  Bennett  {a), 
Ex  parte  Parr  (6),  and  Ex  parte  Goodman  (c).  Thus 
far  there  is  no  dispute. 

The  next  point  is  this :  In  the  administration  of  pro- 
perty under  the  bankrupt  laws,  the  joint  estate  and  the 

(a)  2  Alk.  528.  (b)  1  Ro.  76.  (c)  3  Mad.  373. 
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separate  estate  are  considered  as  distinct  estates;  and  1341. 

accordingly,  when  a  party  offers  to  prove  against  the 
....  parte 
joint  estate,  having  a  security  upon  the  separate  estate  Shepherd 

of  one  of  the  bankrupts,  it  has  been  considered  that  he 
is  entitled  to  prove,  without  giving  up  his  security,  on 
the  principle  which  I  have  already  stated,  viz.  that  the 
subject  of  his  security  does  not  form  part  of  the  estate 
against  which  he  seeks  to  prove.  This  was  so  decided 
in  Ex  parte  Peacock  (a) ;  and  the  counsel  for  the  assig- 
nees felt  themselves  so  much  pressed  by  the  authority  of 
that  case,  that  they  endeavoured  to  show  that  there  were 
some  special  circumstances  in  it,  on  which  the  decision 
must  have  been  founded ;  for  instance,  that  the  partner 
had  died  who  had  given  the  security,  and  that  his  estate 
therefore  was  to  be  administered,  not  under  the  laws  of 
bankruptcy,  but  in  a  different  mode.  But  what  was 
said  on  the  other  side  in  answer  to  this  argument  is  very 
conclusive,  namely,  that  the  fact  adverted  to  was  a  mere 
circumstance  in  the  case,  and  had  no  bearing  on  the 
principle  which  was  then  decided ;  it  was  not  put  for- 
ward in  the  course  of  the  argument  by  counsel,  nor 
adverted  to  by  the  Court.  It  appears  to  have  formed  no 
ingredient  in  the  case.  The  case  of  Ex  parte  Peacock 
was  decided  first  by  Sir  John  Leach,  then  Vice  Chancel- 
lor, and  afterwards,  on  appeal,  by  Lord  Eldon;  it  has 
since  been  followed  by  the  Court  of  Review,  in  Ex  parte 
Bowden  (6),  under  circumstances  very  nearly  the  same. 
Now  what  is  the  present  case  ?  It  is  the  mere  converse 
of  Ex  parte  Peacock ;  the  creditor  has  here  a  security 
on  the  joint  estate,  and  he  proves  against  the  separate 
estate.    Now,  Ex  parte  Peacock  was  decided  on  the 

(«)  2  O.  &  J.  27.  1  D.  5t  C.  135. 
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1841.      principle,  that  the  joint  estate  and  the  separate  estate 
are  to  be  considered  as  distinct  estates  in  bankruptcy. 
That  principle  equally  applies  to  this  case.    And  I  am 
therefore  of  opinion,  that  the  creditor  was  entitled  to 
prove  against  the  separate  estate,  without  giving  up  the 
security  which  he  had  upon  the  joint  estate ;  that  being 
no  part  of  the  estate,  against  which  he  proposed  to  prove. 
It  has  been  suggested,  that  this  case  is  to  be  governed 
by  the  rules  applicable  to  the  relation  of  principal  and 
surety.    But  it  does  not  appear  to  me,  that  those  rules 
apply  at  all  to  this  case.    Each  party  was  a  principal, 
by  virtue,  and  by  the  operation,  of  the  joint  covenant. 
Under  these  circumstances,  I  am  of  opinion,  that  the 
representatives  of  George  Joud  ought  not  to  refund  the 
dividends  which  they  have  received,  I  believe,  under  an 
arrangement  which  was  made  pending  this  question. 
This  question  has  been  long  in  litigation  ;  the  Commis- 
sioners differed  in  opinion.    It  afterwards  came  before 
the  Court  of  Review,  when  that  Court  consisted  of  four 
members.    They  were  equally  divided  in  opinion.  The 
arrangement  to  which  I  have  referred  was  then  made. 
The  question  came  on  afterwards  before  the  Court  of 
Review,  when  the  number  of  its  members  was  reduced 
to  two.    They  still  differed;  and,  under  such  circum- 
stances, the  question  has  been  stated  for  the  opinion  of 
this  Court.    I  think,  according  to  the  principle  applica- 
ble to  questions  of  this  kind,  that  George  Joad  had  a 
right  to  prove  against  the  separate  estate,  without  giving 
up  his  security  on  the  joint  estate. 

Mr.  Swanston  then  asked  for  costs  out  of  the  joint 
estate,  on  the  grounds  that  the  proceedings  had  been 
taken  for  the  protection  of  that  estate,  and  that  the  re- 
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preservatives  of  Mr.  Joad  had  been  in  the  right  from 
the  beginning;  and  argued,  that  the  practice  of  the 
Court  had  been  to  give  costs  under  such  circumstances. 
But  to  this 

Mr.  Bagshawe  objected  ;  and 

The  Lord  Chancellor,  having  taken  till  the  follow-    December  9. 
ing  day  to  consider  the  point,  finally  declined  to  make 
any  Order  as  to  costs. 


1841. 
Kx  parte 

SlIFftiERI) 

and  others. 


Ex  parte  William  Henry  Smith  and  another.— In  the 
matter  of  Thomas  Styan  and  William  Styan. 

and 

Ex  parte  Thomas  Smith,  in  the  same  matter.  Inn 

rp  July  23  $  30. 

J.HESE  were  the  petitions  of  creditors  claiming  a  lien  The  mere  onus- 
on  certain  policies  of  assurance  deposited  with  them  by  noncMo'tn 
the  bankrupts;  and  praying  the  usual  Order,  as  equitable  jnSSlJ? 
mortgagees,  to  have  the  policies  sold,  the  proceeds  ap-  J^IlpVof  a 
plied  towards  the  satisfaction  of  their  debts,  and  to  be  po'^y  effected 

*  on  bis  life,  is 

permitted  to  prove  for  the  deficiency.    The  petitioners  JJJ^  ®[^,f? 
in  the  first  petition  were  the  executors  of  one  Sarah  dence  that  the 

bankrupt  was 

Styan,  deceased,  who  was  a  creditor  of  the  bankrupts  to  the  reputed 

owner  of  the 

the  amount  of  3800/.    To  secure  the  payment  of  this  policy,  within 

111  •  *  can  i       •  •      lne  meaning  of 

sum,  the  bankrupts,  in  August  1838,  executed  a  joint  ihe6  0ro.  4. 
and  several  bond  to  the  petitioners,  as  such  executors ;  c' l6,  *' 72' 
and,  as  a  collateral  security,  deposited  with  them  a  policy 
of  insurance  for  2500/.  on  the  life  of  one  of  the  bank- 
rupts effected  in  the  Equitable  Assurance  Office.  This 
office  carried  on  their  business  on  the  principle  of  mu- 
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1841.  tual  assurers,  and  permitting  the  parties  assured  to  partici- 
Ex  pane  ^e  m  tne  Pr°fits*  Notice  of  the  deposit  of  the  policy  was 
Smith.  given  to  the  office  on  the  22d  March.  The  fiat  issued  on 
the  1st  April  1841,  and  the  act  of  bankruptcy  was  alleged 
in  an  affidavit  of  the  respondents  to  have  been  committed 
on  the  15th  March  preceding,  by  an  absconding  of  the 
bankrupts  from  their  dwelling-house.  At  the  date  of 
the  fiat,  there  was  due  to  the  petitioners  on  the  bond  the 
sum  of  8782/. 

The  second  petition  claimed  a  lien  on  two  other 
policies  effected  in  the  Rock  Life  Assurance  Office  and 
another  office;  the  material  facts  were  the  same  as  in  the 
first  petition,  except  that  it  did  not  appear  in  evidence 
that  these  two  last-mentioned  offices  carried  on  business 
on  the  footing  of  any  participation  of  profits  by  the  in- 
surers. 


k 


Mr.  Stcanston,  in  support  of  the  petition.  The  only 
question  for  the  Court  to  determine  is,  whether  sufficient 
notice  has  been  given  by  the  petitioners  to  the  insurance 
office,  to  take  the  case  out  of  the  operation  of  the  7£d 
section  of  the  Bankrupt  Act,  relating  to  goods  and  chat- 
tels in  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy.  Supposing  that  notice  was 
necessary  to  be  given  to  the  office  before  the  act  of 
bankruptcy,  there  is  another  point  to  be  considered, 
namely,  whether  there  is  in  this  case  sufficient  evidence 
of  a  prior  act  of  bankruptcy.  It  is  true,  that  one  of  the 
respondents  swears  that  the  bankrupts  absconded  from 
their  dwelling-house,  and  went  abroad,  on  the  loth 
March.  But  the  question  is,  did  they  go  abroad  with 
intent  to  delay  their  creditors  ?  Now  there  is  no  evi- 
dence whatever  of  the  bankrupts'  intention,  except  the 
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deponent's  belief  of  their  intention,  and  the  fact  that  1841. 
they  stopped  payment  on  the  same  day  on  which  they  Expane 
departed  from  their  dwelling-house.  But  it  is  submitted,  Smith. 
that,  according  to  the  law  now  in  force,  the  alleged  act 
of  bankruptcy  will  not  defeat  the  title  of  the  depositary 
of  the  policy  in  the  Equitable  Assurance  Office;  for,  in 
that  office,  the  parties  assured  participate  in  the  profits, 
and  must  be  therefore  considered  as  partners;  and  it  has 
lately  been  decided  by  the  Vice  Chancellor  of  England 
in  the  case  of  Duncan  v.  Chamberlain  (a),  that  under 
these  circumstances  no  formal  notice  to  the  office  is  ne- 
cessary, as  the  knowledge  of  one  partner  amounts,  in 
construction  of  law,  to  the  knowledge  of  all.  The  same 
principle  has  also  been  acted  on  in  this  Court.  More- 
over, the  recent  act  of  parliament  of  2  &  3  Vict.  c.  29., 
now  substitutes  the  date  of  the  fiat  for  the  act  of  bank- 
ruptcy, as  to  all  transactions.  [Sir  John  Cross.  How 
do  you  make  out,  that  giving  notice  to  the  insurance 
office  is  a  transaction  with  the  bankrupt  ?]  With  great 
submission,  I  contend  that  it  is  a  transaction  with  the 
bankrupt  in  more  senses  than  one ;  the  deposit  of  the 
policy  being  a  transaction  affecting  the  property  of  the 
bankrupt,  the  notice  of  such  deposit  becomes  an  essen- 
tial part  of  the  transaction  with  the  owner,  whose  pro- 
perty is  sought  to  be  charged.  The  insurance  office 
represents  the  bankrupt,  for  the  purpose  of  receiving  no- 
tice. It  was  the  act  of  the  bankrupt  to  give  a  lien  on 
the  policy  of  assurance ;  that  was  the  first  act  of  the 
transaction ;  the  second  act  was,  to  give  the  necessary 
notice  of  the  lien  ;  and  the  insurance  company  were  the 

(a)  Coram  Vice-Chancellor,  4th  Dec.  1840.  Mr.  J.  Russell,  amicus 
euri*,  stated  that  this  case  was  not  finally  decided,  but  was  referred  to  the 
Master,  who  had  not  yet  made  his  Report. 
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bankrupt's  agents  for  that  purpose.  But,  the  bankrupt 
being  a  partner  in  the  insurance  office,  any  transaction 
with  the  office  is  a  transaction  with  the  bankrupt  him- 
self. 

Mr.  Stinton,  for  the  assignees.  The  policy  was  in  the 
order  and  disposition  of  the  bankrupt  at  the  time  of  his 
bankruptcy,  according  to  the  decision  of  the  Vice-Chan- 
cellor  of  England  in  Williams  v.  Thorp  (a),  who  held, 
that,  where  a  bankrupt  had  assigned  a  policy  of  life 
assurance,  but  had  given  no  notice  to  the  office,  the  as- 
signees under  his  commission  were  entitled  to  the  benefit 
of  it.  [Sir  John  Cross.  The  criterion  appears  to  me  to 
be,  who  has  the  policy  ?  for  that  is  the  sign  of  owner- 
ship.] In  a  subsequent  case,  also,  the  Vice-Chan- 
cellor  again  decided,  that  the  operation  of  the  clause  of 
reputed  ownership  will  attach  on  a  policy,  which  a 
bankrupt  has  assigned,  without  giving  notice  to  the 
office ;  Ex  parte  Colville  (o).  With  respect  to  the  ope- 
ration of  the  2  &  3  Vict.  c.  29.,  I  contend  that  that 
statute  does  not  apply  to  the  present  case. 

Mr.  Swanston,  in  reply.  There  is  a  palpable  distinc- 
tion between  the  mere  assignment  of  a  simple  contract 
debt, and  a  debt  secured  by  an  instrument  under  hand  and 
seal.  Would  any  person,  who  had  given  a  bond  for  the 
payment  of  a  debt,  ever  think  of  paying  the  debt,  with- 
out asking  for  the  bond  ?  Such  a  proceeding  would  be 
contrary  to  all  usage.  There  can  be  no  reputation  of 
ownership,  therefore,  when  the  bankrupt  has  actually 
assigned  the  debt,  and  parted  with  the  possession  of  the 

(<»)  2  Sim.  257.  (6)  Moot.  110. 


1841. 


Ex  parte 

Smith. 
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only  instrument  by  which  the  debt  is  secured.    In  re-  1841. 
gard  to  the  application  of  the  2  &  3  Vict.  c.  29.,  the     Ex  ^Tt6 
transactions  referred  to  in  the  act  are  not  confined  to  Sm'™. 
those  transactions  in  which  the  bankrupt  is  personally 
present,  nor  does  it  require  the  bankrupt's  hand  to  in- 
tervene ;  but  it  may  be  a  transaction  on  behalf  of  the 
bankrupt;  a  transaction  with  his  agent,  or  by  proxy. 
The  act  did  not  mean  to  interfere  with  the  relation  of 
principal  and  agent,  or  of  partners  ;  but  merely  to  give 
to  all  those  acts  which  bind  the  bankrupt  the  same  effect 
as  all  his  transactions  before  the  act  of  bankruptcy,  sub- 
stituting merely  the  issuing  of  the  fiat  for  the  act  of 
bankruptcy. 


Sir  John  Cross.  —  The  question  is,  whether  I  am 
bound  by  the  cases  that  have  been  cited,  to  hold,  that, 
for  want  of  a  formal  notice  to  the  insurance  office,  the 
policy  was  in  the  order  and  disposition  of  the  bankrupt. 
It  could  only  have  been  in  his  order  and  disposition  by 
means  of  a  fraud.  The  statute  that  has  been  referred  to 
appears  to  me  to  apply  to  transactions  between  two  per- 
sons, one  of  whom  must  be  the  bankrupt.  But  1  will 
consider  the  case  on  both  points. 

Cur.  adv.  vult. 


Sir  John  Cross  now  delivered  judgment.— This  was  July  30. 
a  petition  by  the  executors  of  Sarah  Styan,  deceased, 
praying  an  Order  for  selling  certain  policies  of  insurance, 
in  payment  of  a  debt  due  to  them  as  such  executors, 
with  liberty  to  prove  for  the  deficiency.  It  appeared, 
that  the  testatrix  had  lent  a  sum  of  3800/.  to  the  bank- 
rupts, and  that  the  policies  in  question,  one  of  which 
was  effected  in  the  Equitable  Assurance  Office,  were 
deposited  seven  years  ago  with  the  testatrix,  to  secure 


Digitized  by  Google 


218 


CASES  IN  BANKRUPTCY 


1841.  repayment  of  that  gum.  On  the  part  of  the  assignees 

it  was  insisted,  that,  unloss  the  petitioners  could  show 

Ex  parte 

Smith.      that  notice  of  the  deposit  was  given  to  the  insurance 


company  before  the  act  of  bankruptcy,  the  policies 
be  taken  to  have  been  in  the  order  and  disposition  of 
the  bankrupts  with  the  consent  of  the  true  owner,  and  that 
they  were  therefore  the  reputed  owners  of  the  property 
at  the  time  of  their  bankruptcy.    I  own,  it  seems  to  me  a 
strange  conclusion,  that,  merely  from  the  circumstance 
of  the  holder  of  the  policies  not  having  delivered  notice 
of  the  deposit  at  the  office,  they  must  be  taken  to  have 
continued  in  the  hands  of  the  bankrupts  as  reputed 
owners,  without  any  evidence  of  reputation  of  owner- 
ship.   There  was  no  proof  adduced,  that  any  one  but 
the  parties  themselves  knew  of  the  existence  of  these 
policies.  After  the  testatrix  had  continued  in  possession 
of  the  policies  for  no  less  a  period  than  seven  years,  it 
is  rather  a  strong  thing  to  insist  that  the  bankrupts  were 
the  reputed  owners,  and  retained  the  order  and  dispo- 
sition of  them  at  the  period  of  their  bankruptcy.  It 
has  been  urged,  that  the  bankrupts  had  the  power  to 
dispose  of  these  policies,  although  they  might  not  be  in 
their  actual  possession;  that  is,  power  to  commit  a  fraud; 
for  if  they  had  attempted  to  assign  the  policies  to  ano- 
ther, it  could  only  have  been  done  by  a  fraud  upon  the 
holder  of  them.    I  am  aware  that  the  opinion  I  now 
express  is  a  little  at  variance  with  some  reported  cases ; 
but  it  has  always  appeared  to  me,  that  the  question  of 
reputed  ownership  is  a  pure  question  of  fact ;  and,  in  the 
present  case,  I  do  not  think  that  the  bankrupts  were  proved 
to  have  been  the  reputed  owners  of  the  policies.    I  am  of 
opinion,  that  the  mere  omission  to  prove  notice  to  the 
insurance  office  is  not  alone  sufficient  to  bring  the  case 
within  the  meaning  of  the  72nd  section  of  the  6  Geo.  4. 


Digitized  by  Googli 


CASES  IN  BANKRUPTCY.  219 

c.  16.,  and  to  lead  to  the  inevitable  conclusion  that  the  1841. 
bankrupts  were  reputed  owners.    There  must  be  an     Kx  parte 
Order  therefore  for  the  sale  of  the  policies,  with  liberty  Sm,1u' 
to  go  before  the  Commissioners,  and  prove  for  any 
deficiency.    As  the  question  now  raised  is  of  frequent 
occurrence,  I  shall  be  most  willing  to  allow  a  special 
case  on  appeal  from  my  judgment,  with  a  view  to  have 
the  matter  definitely  settled. 


In  the  matter  of  Thomas  and  William  Styan, 
William  Pennell  and  others, 
appellants ; 
and  William  Henry  Smith  and  others, 

,  Feb.  16  1642. 

respondents.  eoram  Lord 

Lyndhurtt,  C. 

THIS  was  an  appeal  to  the  Lord  Chancellor  from  the  A  policy  of  as. 

i    •  •        e  *t     n  e  t>    '       •     .i     i  i  surance  effected 

decision  oi  the  Court  oi  Review  in  the  last  case;  and  with  a  company, 
came  before  his  lordship  on  the  following  sured  participate 

o  *n  the  profits,  is 

Special  Case.  deposited  to  se- 

The  bankrupts  were  jointly  and  severally  indebted  to  SnrticeoV the 

the  petitioners,  as  executors  of  one  Sarah  Styan,  in  the  JftJJ  offic{lv„  J. 

sum  of  3800/. :  and  the  bankrupts  executed  their  joint  u!,ewV,m 
1  r  *        afterwards,  nor 

and  several  bond  to  the  petitioners,  dated  20th  August  J^-,^^ 
1838,  for  the  payment  of  the  said  debt  by  instalments,  committed  .m 

'  r  J  J  act  of  bank- 

with  interest  as  therein  mentioned.    And,  as  a  collateral  ruptcy;  of  which 

however  it  docs 

security  for  the  payment  of  the  said  debt,  the  bankrupts  not  appear  that 
deposited  with  the  petitioners  a  certain  policy  of  insu-  had^otice^A 
ranee  for  2500/.  on  the  life  of  the  bankrupt  Thomas  J£a  agE*" 

the  debtor : 

Held,  l.That  the  question,  whether  the  bankrupt  was  reputed  owner  of  the  policy  at  the 
lime  of  his  bankruptcy,  was  one  of  law,  and  properly  the  subject  of  a  special  case. 

2.  That,  under  the  2  &  3  Vict.  c.  29.,  the  notice  was  sufficient  to  give  the  depositary  a  goo.l 
title  against  the  assignees. 

Qu<rr#,  whether,  under  the  circumstances,  it  was  requisite  for  the  depositary  to  show  that 
tny  express  notice  hid  been  given. 
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1841.      Styan;  which  had  been  previously  deposited  with  the 
petitioner  William  Henry  Smith  in  trust  for  the  said 
Sty  am,      Sarah  Styan,  as  a  security  for  the  same  debt,  many  years 

Smith 

and  othen    before  the  date  of  the  said  bond,  and  has  continued  in 
respondent*.        cust0liy  ever  8ince  as  such  collateral  security.  The 

said  policy  was  effected  on  the  10th  February  1810  with 
the  Equitable  Insurance  Society,  whereby  the  trustees 
thereof  assured  the  sum  of  2500/.,  to  be  paid  to  the  exe- 
cutors, administrators,  and  assigns  of  the  said  Thomas 
Styan  after  his  decease.  The  said  society  is  in  the  na- 
ture of  a  joint  stock  company,  and  wherein  the  per- 
sons effecting  policies  of  assurance  are  jointly  interested 
in  the  profits  to  be  made  by  the  society.  There  was  due 
and  owing  to  the  petitioners  at  the  date  of  the  fiat,  and 
still  is  due  and  owing  to  them,  the  sum  of  37821.  upon 
the  said  bond.  The  petition  to  the  Court  of  Review, 
after  stating  these  facte,  prayed  (among  other  things)  in 
the  usual  form,  that  the  policy  might  be  sold,  and  the 
proceeds  applied  in  satisfaction  of  the  said  debt.  The 
petition  did  not  allege,  nor  was  any  proof  tendered  of 
a  notice  to  the  assurers  of  the  pledge  and  the  deposit, 
before  the  bankruptcy  of  Thomas  Styan;  but  it  appeared, 
that  he  had  committed  an  act  of  bankruptcy  on  the  15th 
of  March ;  that  such  notice  was  given  to  the  assurers  on 
the  22nd  of  March ;  and  that  the  fiat  bore  date  on  the  1st 
of  April  following.  The  petition  came  on  to  be  heard  on 
the  30th  of  July  last,  before  his  Honor  Sir  John  Cross, 
the  acting  judge  of  the  said  Court;  when  the  learned 
counsel  for  the  assignees,  without  disputing  any  of  the 
facts  alleged  in  the  petition,  claimed  for  their  clients  the 
right  of  property  in  the  said  policy,  free  from  the  lien  of 
the  petitioners,  by  force  of  the  statute  6  Geo.  4.  c.  16.  s. 
72.,  as  being  at  the  time  of  the  bankruptcy  of  Thomas 
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Sty  an,  with  the  consent  of  the  petitioners,  in  the  posses-  1841. 
sion,  order,  or  disposition  of  the  bankrupt,  and  whereof 

He 

he  was  then  the  reputed  owner.    No  evidence  was  Styaw, 

Smith 

offered  in  support  of  this  claim ;  but  the  counsel  for  the  and  others 
assignees  relied  on  the  absence  of  any  allegation  or 
proof,  that  the  assurers  had  notice  of  the  said  deposit 
and  pledge  prior  to  the  bankruptcy  ;  which  they  insisted 
wjis,  by  law,  conclusive  evidence  of  the  right  claimed  for 
the  assignees.  Nevertheless  the  learned  judge  decided, 
that  this  was  not,  by  law,  conclusive  evidence  of  such 
right ;  and  that  there  was  no  sufficient  evidence  before 
the  Court,  to  prove  that  the  policy  was  at  the  time  of  the 
said  bankruptcy,  with  the  consent  of  the  petitioners,  in 
the  possession,  order,  or  disposition  of  the  bankrupt,  and 
that  he  was  then  the  reputed  owner  thereof,  within  the 
intent  and  meaning  of  the  statute;  and  thereupon  the 
learned  judge  declared  that  the  petitioners  were  equitable 
mortgagees  of  the  said  policy  of  insurance,  and  ordered 
and  decreed  that  the  same  should  be  sold  and  applied  in 
the  manner  prayed  by  the  petition. 

Mr.  Richards,  and  Mr.  Stinton,  for  the  appellants. 
It  is  settled  by  a  long  series  of  cases,  that  notice  to 
the  debtor  is  essential  to  the  completion  of  the  mortgage 
of  a  debt.  The  principle  upon  which  this  doctrine  was 
originally  founded  was,  that,  as  incorporeal  things  did 
not  admit  of  delivery,  the  mortgagee  was  bound  to  do 
everything,  which  was  consistent  with  the  nature  of  the 
property,  to  denote  the  alteration  in  the  ownership  of  it. 
This  was  the  ground  of  the  decision  in  Ryall  v. 
RoUe(a),  the  leading  case  on  the  subject;  where  Lord 
Chief  Baron  Parker,  (who,  together  with  the  Lord  Chief 

(a)  l  Atk.  165. 
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Justice  of  the  Court  of  King's  Bench  and  Mr.  Justice 
Burnett  assisted  Lord  Hardwicke  upon  that  occasion), 
said,  "  If  a  bond  is  assigned,  the  bond  must  be  delivered, 
and  notice  must  be  given  to  the  debtor ;  but,  upon  an  as- 
signment of  book  debts,  notice  alone  is  sufficient ;  because 
there  can  be  no  delivery,  and  such  acts  are  equal  to  a 
delivery  of  goods  which  are  capable  of  delivery.  Domat 
says  (a),  things  incorporeal,  such  as  debts,  cannot  pro- 
perly be  delivered.   This  is  to  show  the  nature  of  as- 
signment of  debt  by  notice  to  the  debtor.    This  clause, 
therefore,  extends  to  things  in  action,  and  all  has  not 
been  done  that  might  have  been  done  by  the  assignee  to 
vest  the  right  of  them  in  himself,  and  to  take  away  from 
the  bankrupt  the  power  and  disposition  of  them ;  for  no 
notice  has  been  given  to  the  debtors."   This  case  was 
decided  in  1749.    In  1804,  Sir  William  Grant  said  in 
Jones  v.  Gibbons  (6),  "  It  is  decided  by  Ryall  v.  Rolle, 
that  debts  and  chattels  are  within  the  meaning  of  the 
statute ;  the  consequence  is,  that,  if  they  remain  in  the 
possession,  order,  and  disposition  of  the  bankrupt  at 
the  time  of  the  bankruptcy,  they  will  pass  by  the  as- 
signment to  the  assignees;  therefore,  in  order  completely 
to  divest  the  bankrupt  of  such  debts,  he  must  have  done 
everything  that  is  equivalent  to  a  delivery  of  chattels 
personal,  that  is,  of  moveable  goods ;  and  the  judges,  at 
least  one  of  them,  Sir  Thomas  Parker,  says  'That 
which  is  equivalent  to  delivery  of  moveables  is,  in  the  case 
of  a  debt,  an  assignment  and  delivery  of  the  security  (if 
any),  and  notice  to  the  debtor  of  the  assignment.'  It 
might  perhaps  have  been  a  question,  whether,  after  assign- 
ment and  delivery  of  the  security  to  the  assignee,  the 
bankrupt  could  be  said  to  have  the  order  and  disposition, 

(u)  L.  1,  t,  2,  u  2,  par.  9.  (*)  9  Vet.  410. 
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merely  because  there  was  no  notice  to  the  debtor  of  the 
assignment ;  probably  that  requisite  was  added,  as  other- 
wise the  debtor  might  safely  pay  the  money  to  the  person 
who  had  without  his  knowledge  ceased  to  be  his  cre- 
ditor." As  early  as  this  period,  therefore,  Sir  W.  Grant 
adverts  to  the  doctrine,  upon  which  the  Court  of  Review 
has  proceeded  in  its  decision  upon  the  present  case ;  but 
treats  the  point  as  being  then  set  at  rest  by  the  case  of 
Ryall  v.  Rolle.— The  next  case  was  that  of  JEs  parte 
Monroe  (a),  which  was  decided  in  1818  by  Sir  Thomas 
Phimer,  V.C.,  and  was  the  case  of  a  bond  debt;  and 
there,  although  the  bond  bad  been  delivered  to  the  as- 
signee, the  Vice  Chancellor  decided  that  the  debt  re- 
mained in  the  order  and  disposition  of  the  bankrupt,  be- 
cause no  notice  had  been  given  to  the  debtor ;  saying, 
"  I  find  the  practice  of  the  commissioners  has  been  con- 
formable to  the  rule  stated  in  Ryall  v.  Rolle;  the  ab- 
sence of  any  decision  to  the  contrary  since  the  time  of 
Lord  Hardwicke  shows  that  rule  to  have  been  acquiesced 
in,  and  I  think  rightly ;  for  the  obligee,  where  notice  is 
not  given,  may  obtain  payment  of  the  debt ;  which  is  suf- 
ficient to  leave  it  in  his  order  and  disposition  within  the 
meaning  of  the  statute."— The  next  authority  is  that  of 
-Ex  parte  Burton  (o),  in  which  the  general  principle  was 
admitted  on  all  hands,  and  the  only  question  was,  whe- 
ther the  circumstance  of  the  debt  being  assigned  by  a 
partner  retiring  from  trade  to  the  continuing  partner, 
who  consequently  had  a  right  of  ownership  indepen- 
dently of  the  assignment,  exempted  the  case  from  the 
application  of  the  rule.  The  Vice  Chancellor,  however, 
decided  that  it  did  not ;  because,  although  the  assignee 
was,  independently  of  the  assignment,  competent  to  re- 


ish. 


Re 
Stvan, 
Smith 
nod  other* 
rcspondtnts. 


(a)  Buck,  300. 


(6)  1  G.&  J.  207. 
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1811.  ceive  the  debt,  yet,  until  notice  was  given  to  the  debtors, 
the  retiring  partner  was  equally  competent  to  give  a 
discharge  ;  and  the  debt  was  consequently  in  the  re- 
puted ownership  of  the  firm. — The  next  case,  which 
is  that  of  Ex  parte  Usborne(a),  was  decided  in  1823 
by  the  same  judge,  and  is  to  the  same  effect  as  the  au- 
thority last  cited.  These  were  all  cases  of  debts. — The 
next  case,  in  point  of  date,  is  that  of  Williams  v. 
Thorpe  (b),  in  1828,  where  the  assignment  was  that  of  a 
policy  of  assurance,  in  the  same  office  as  that  in  which 
the  policy  now  in  question  was  effected ;  and  it  was 
attempted  there  to  distinguish  the  sum  secured  by  a 
policy  from  an  ordinary  debt,  on  the  ground  that  the 
office  would  not  have  paid  the  sum  insured,  without  a 
production  of  the  policy ;  but  the  Vice  Chancellor  consi- 
dered the  question  as  concluded  by  the  authorities 
already  cited.  This  decision  was  followed  by  that  of  Ex 
parte  Colvill  (c),  which  was  decided  by  the  same  judge, 
and  is  to  the  same  effect.— In  the  interval,  however, 
between  the  two  last  mentioned  decisions,  the  principle 
had  been  fully  argued  and  settled,  upon  appeal  before 
your  lordship,  in  the  cases  of  Dearie  v.  Hall(d)t  and 
Loveridge  v.  Cooper  (d)»  which  were  followed  in  the  case 
of  Cooper  v.  Fynmore  (e).  [Lord  Chancellor.  Those 
cases  were  decided  upon  the  authority  of  RyaU  v.  Rolle, 
the  principle  of  which  appears  to  me  free  from  doubt.] 
It  has  been  since  acted  upon  by  your  lordship,  when 
Chief  Baron,  in  the  case  of  Smith  v.SmiM(/);  and  still 
more  recently  by  the  present  Master  of  the  Rolls,  in  the 

(a)  1  0.  fit  J.  358.  (6)  2  Sim.  257. 

(c)  Mont.  110.  (J)  3  Rum.  1. 

(*)  3  Rum.  60.  (/  )  2  Cromp.  fit  Mees.  232. 
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case  of  Timson  v.  Bamsbottom{a);  where  it  was  decided  18  H. 
that  although  one  of  two  executors,  in  whose  names  the  ^IT^ 

Rc 

fund  which  was  the  subject  of  the  incumbrances  in  ques-      Sty  a*. 

Smith 

tion  was  standing,  had  notice  of  the  first  incumbrance,    and  others 

,  .  respondents. 

he  being  himself  in  fact  the  first  incumbrancer,  yet  that 
such  notice  was  not  sufficient  to  prevent  the  second  in- 
cumbrancer, who  gave  notice  to  the  other  trustees,  from 
having  priority.  And  this  case  has  been  followed  in  that 
of  Meux  v.  Bell(b)  before  Vice  Chancellor  Wigram.  It 
is  indeed  unnecessary  to  discuss  the  general  principle ; 
since  the  actual  case  of  an  assignment  of  a  policy  was  de- 
cided by  Lord  Chancellor  Brougham,  in  Ex  parte  Ten' 
nyson  (c),  which  was  an  appeal  from  the  decision  of  the 
Vice  Chancellor  in  Ex  parte  Colvill  («/),  already  referred 
to,  and  where  all  the  law  and  authorities  upon  the  subject 
were  fully  gone  into,  and  discussed  both  in  the  argument 
and  the  judgment.  The  respondents  have  therefore 
thrown  upon  them,  the  burden  of  proving  that  their  secu- 
rity was  completed  by  such  notice  having  been  given. 
And  the  argument  that  was  addressed  to  the  Court  of 
Review,  to  the  effect  that  the  assured  are  partners  in  the 
Equitable  Assurance  Company,  and  that  therefore  if  one 
of  them  assign  his  policy,  the  notice,  or  rather  knowledge, 
which  he  has  of  the  transaction  is  notice  to  the  company, 
is  met  by  the  observation  that  if  it  were  correct,  the  deci- 
sion in  Williams  \.  Thorpe (e)  must  be  overruled;  for  the 
policy  there  was  effected  in  the  same  office,  as  the  policy 
in  the  present  case. 

(a)  2  Keen,  41. 

(6)  1  Hare,  73;  see  also  Forutr  ».  Blaehtone,  1  M.&  K.  297 ;  Fonier 
».  Cockertll,  3  CI.  &  Fin.  466 ;  9  Bli.  N.  S.  232,  S.  C. ;  and  what  is  said  by 
Lord  Coiienhcm,  C.  in  Gardner  v.  LachLn,  4  My.  ic  Cr.  132. 

(c)  Mont.&  Bli.  67.  (d)  Mont.  110. 

(0  2  Sim.  257. 
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1811. 


Re 
Styan, 
Smith 
and  others 
respondents. 


Mr.  Swans  ion,  and  Mr.  Bacon,  for  the  respondent*. 
This  is  not  a  proper  question  for  a  special  case,  being 
one  of  fact  merely,  upon  which  there  can  be  no  appeal. 
The  burden  of  proving  the  reputation  of  ownership  lay 
upon  the  appellants ;  and  the  Court  of  Review  thought  the 
evidence  produced  by  them  insufficient  to  establish  such 
reputation.  The  special  case  expressly  states  the  Court 
of  Review  to  have  decided,  that  there  was  no  sufficient 
evidence  that  the  policy  was  at  the  time  of  the  bank- 
ruptcy, with  the  consent  of  the  petitioners,  in  the  pos- 
session, order,  or  disposition  of  the  bankrupt,  or  that  he 
was  the  reputed  owner  thereof.  Questions  of  reputed 
ownership  are  in  Courts  of  law  left  to  the  jury,  whose 
verdict  would  not  be  disturbed,  except  on  the  ground  of 
its  being  contrary  to  evidence.  The  point  would  never 
be  reserved  for  the  opinion  of  the  Court.  [Lord  Chan- 
cdlor.  The  question  is,  whether  the  bankrupt  could 
transfer  the  property  in  the  policy,  by  a  mere  transfer  of 
the  instrument,  without  notice  to  the  office.  The  ap- 
pellants say,  the  possession  of  the  respondents  was  not 
complete,  without  notice,— and  that,  until  such  notice  was 
given,  the  bankrupt  cannot  be  considered  as  having  parted 
with  the  possession.  That  is  really  quite  a  question  of 
law.]  We  say,  the  mere  circumstance  of  possession  is 
immaterial,  if  there  were  not  besides  a  reputation  of 
ownership ;  now,  whether  there  was  such  reputation  or 
not,  must  be  a  question  of  fact.  And,  therefore,  even 
if  the  appellants  succeeded  in  convincing  the  Court  that 
some  technical  kind  of  possession  remained  in  the  bank- 
rupt, the  question  must  nevertheless  be  decided  against 
them;  it  being  found,— and  according  to  1  &  2  Will.  4. 
c.  56.  s.  3.,  conclusively, — by  the  Court  of  Review,  that 
there  was  no  evidence  of  reputation.    Under  these  cir- 
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cumstances,  it  is  unnecessary  to  discuss  the  question,  as  1841. 
to  what,  technically  speaking,  shall  be  considered  pos- 
session  of  a  description  of  property,  which  is,  in  fact, 

incapable  of  possession.    But  it  may  be  observed,  that  ol}en 

respondents. 

the  authority  of  Ryall  v.  Rolle,  which  has  been  so  much 
relied  upon,  consists  of  a  mere  dictum  of  Lord  Chief 
Baron  Parker;  and  the  reasoning  upon  which  the  dic- 
tum is  founded  is  by  no  means  conclusive,— delivery  of 
possession  not  being  essential  to  pass  property  in  goods 
which  are  capable  of  delivery,  where  a  good  considera- 
tion is  paid  for  them.  The  only  cases  which  have  been 
cited,  where  the  property  in  dispute  was  a  policy  of 
assurance,  are  Williams  v.  Thorp  (a)  and  Ex  parte 
Tennyson  (b) ;  which,  however,  are  at  variance  with  the 
cases  of  Falkner  v.  Case  (c),  decided  by  Lord  Thurlow, 
and  Bozon  v.  Bolland  (d),  decided  by  Sir  J.  Leach. 
In  Falkner  v.  Case,  the  property  in  question  was  the 
sum  secured  by  a  policy  on  a  ship.  The  policy  had 
been  assigned  by  a  person,  who  afterwards  became 
bankrupt,  to  a  creditor  to  secure  a  debt ;  but  the  broker 
by  whom  the  policy  was  effected,  and  who  had  by  an 
arrangement  with  the  bankrupt  a  lien  upon  it,  kept  it 
in  his  possession  as  a  security.  It  did  not  appear  that 
any  notice  had  been  given  of  the  assignment,  either  to 
the  broker,  or  the  underwriters ;  and  after  the  bankruptcy 
the  broker  was  applied  to,  both  by  the  assignees  and 
the  creditor,  to  deliver  up  the  policy;  and,  upon  the 
former  offering  to  discharge  the  broker's  demand,  and 
the  latter  declining  to  do  so,  the  policy  was  handed  over 
to  the  assignees,  who  received  the  insurance  money. 
The  executor  of  the  creditor  then  filed  a  bill  in  Chan- 

(a)  2  Sim.  257.  (b)  Mont.  &  B!i.  67. 

(c)  2  T.  R.  491.  (rf)  Mont.  &  Bli.  74. 
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1841.      eery  against  the  assignees  to  recover  the  proceeds,  and 
the  Lord  Chancellor  held  that  he  was  entitled  to  them ; 

Re 

Stvav,  and,  with  reference  to  the  objection  that  possession  of  the 
and  others    policy  had  not  been  delivered,  the  Lord  Chancellor  said, 

respondents. 

that  as  the  bankrupt  had  not  the  possession  to  deliver, 
having  barely  the  right  to  redemption,  he  had  done  all 
that  he  could  do  in  assigning  all  his  equitable  right  to 
the  plaintiff ;  that  the  statute  was  to  be  considered  as  a 
jus  positivum,  and  that  it  was  impossible  to  charge  the 
assignee  of  this  equity  with  having  left  the  possession  of 
the  thing  assigned  in  the  hands  of  the  bankrupt.  And 
then, — in  reference  to  the  argument  that  the  creditor 
should  have  given  notice  to  the  broker  of  his  equitable 
interest,  for  the  purpose  of  publishing  to  the  world  that 
the  property  did  not  belong  to  the  bankrupt, — the  Lord 
Chancellor  said,  the  answer  to  that  was,  that  there  was  not 
a  scintilla  of  property  in  the  bankrupt ;  and  secondly, 
supposing  notice  had  been  given,  it  would  have  been  a 
transaction  merely  between  the  creditor  and  the  broker. 
But  it  was  not  suggested,  either  in  the  argument  or  the 
judgment,  that  notice  to  the  underwriters  was  necessary. 
However,  in  the  present  case,  the  insurance  company 
had  sufficient  notice  of  the  mortgage,  if  any  notice  were 
necessary ;  for  the  rule  is,  that  notice  to  a  partner  is 
notice  to  the  firm ;  and  there  is  nothing  to  exempt  from 
the  operation  of  this  rule  a  society,  like  the  Equitable 
Assurance  Company,  in  which  all  the  assured  participate 
in  the  profit,  and  are  consequently  partners.  This 
point  was  so  decided  in  the  case  of  Ex  parte  Waith- 
man  (a),  where,  it  is  true,  the  bankrupt  was  a  director  of 
the  company ;  but  the  decision  did  not  turn  upon  that 
circumstance;  and  it  was  never  contended  that  there 

(a)  2M.  &  A,  364 ;  4  Deac.  &  C.  412. 
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was  any  difference  in  this  respect  between  a  dormant  1841. 
and  an  acting  partner.  The  point  was  not  adverted  to 
in  the  case  of  Williams  v.  Thorp  {a),  as  appears  from  Styav, 
what  fell  from  the  judge  (who  decided  that  case)  in  the  »nd  °|hers 
recent  case  of  Duncan  v.  Chamberlain  (b),  which  is  an 
express  authority  for  the  respondents;  for  there,  it 
baring  been  found  by  the  Master,  that  by  the  constitu- 
tion of  the  Equitable  Society  the  assurers  are  partners 
with  the  assured,  the  Vice-Chancellor  said,  "  This  point 
was  not  taken  in  Williams  v.  Thorpe,  nor  does  it  seem 
to  have  been  taken  when  this  case  was  first  before  the 
Court.  It  appears  to  me  that  the  effect  of  all  persons 
insuring  being  thereby  partners  in  the  society,  is  to 
make  the  fact  of  the  assignment  of  the  policy  by  the 
assured  a  fact  which  the  other  partners  must  be  taken 
to  have  known." — There  is  one  more  point,  on  which 
the  respondents  might,  if  necessary,  rest  their  case. 
The  fiat  did  not  issue  till  the  1st  of  April,  whereas 
formal  notice  of  the  deposit  was  given  to  the  office  on 
the  22d  of  March.  Now,  although  the  act  of  bank- 
ruptcy is  alleged  to  have  been  committed  on  the  15th  of 
March,  yet  it  is  not  pretended  that  the  respondents  had 
notice  of  it ;  and,  consequently,  the  transaction  is  pro- 
tected by  the  statute  2  &  3  Vict.  c.  29,  s.  2,  which  pro- 
vides that  all  contracts,  dealings,  and  transactions,  by 
and  with  any  bankrupt,  really  and  bond  fide  made  and 
entered  into  by  him  before  the  date  and  issuing  of  the 
fiat,  shall  be  deemed  to  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  such  bankrupt  committed; 
provided  the  person  or  persons  so  dealing  with  the 
bankrupt  had  not,  at  the  time  of  such  contract  or  deal- 

(a)  2  Sim.  257. 

(I)  April  30th  1841 ,  Law  Journal,  vol.  sis.  (Cues  in  Chancery) ,  p.  309. 
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1841.      ing,  notice  of  any  prior  act  of  bankruptcy  by  him  com- 
mitted.    [Lord  Chancellor.  The  long  interval  of  seven 

He 

Styak,      years,  which  elapsed  between  the  deposit  and  the  notice, 

8mith 

and  others    is  a  suspicious  circumstance.    What  induced  the  re- 


respondents. 


spondents  to  select  the  precise  period  which  they  chose 
for  giving  notice  ?]  There  is  no  proof,  or  even  sugges- 
tion, of  the  respondents  having  had  notice  of  the  act  of 
bankruptcy ;  and  the  burden  of  proving  such  notice  lies 
on  the  appellants.  It  was  said  in  the  Court  of  Review, 
that  giving  notice  to  the  office  was  not  a  transaction  by 
or  with  the  bankrupt,  and  so  not  within  the  act;  but  the 
answer  to  that  observation  is,  that  the  notice  and  deposit 
are  parts  of  one  transaction  between  the  bankrupt  and 
the  mortgagee.  For  all  these  reasons,  namely,  1st* 
That  the  question  is  one  of  fact, — 2dly.  That  there  is  no 
rule  rendering  notice  of  an  assignment  of  a  policy  indis- 
pensable,—3d  ly.  That  the  notice  which  the  bankrupt  had 
of  the  assignment  was  sufficient,  he  being  a  partner  in 
the  company, — and  4thly.  That  the  transaction  is  pro- 
tected by  the  8  &  8  Vict  c.  29.  s.  2, — this  appeal  must 
be  dismissed. 


Mr.  Richards,  in  reply.  The  first  two  of  these 
points  have  been  disposed  of  by  the  observations  of 
the  Court,  and  the  authorities  cited;  and  with  regard 
to  the  third*  the  respondents'  argument  rest*  entirely 
on  the  case  of  Duncan  v.  Chamberlaine ;  but  the  doc- 
trine, which  the  judgment  in  that  case  (as  now  read 
to  the  Court)  professes  to  establish,  is  of  i;oo  great 
importance  to  be  conclusively  settled  by  a  cane,  which 
does  not  appear  to  have  been  much  considered.  [Lard 
Chancellor.  The  Vice -Chancellor  must  have  consi- 
dered the  question,  when  he  directed  the  reference  to 
the  master,  as  to  the  fact  of  partnership.]    It  cannot  be 
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He 
Styait, 
Smith 


argued,  that  there  was  notice  here  for  any  practical  pur-  1841. 
pose.  [Lord  Chancellor.  It  is  not,  I  suppose,  contended 
that  the  transaction  amounts  practically  to  a  notice ;  in 
Ex  parte  Waithman(a)  it  did.]  The  necessity  of  notice 
arises  from  a  rule  of  equity,  which  must  he  complied  with 
really  and  substantially,  and  cannot  be  satisfied  by  notice, 
which  is  merely  technical  and  constructive.  As  to  the 
remaining  point,  with  respect  to  the  statute  2  &  3  Vict. 
c.  29.  s.  1 .,  it  is  only  necessary  to  refer  to  the  words  of 
the  clause,  to  see  that  they  do  not  apply  to  the  present 
case.  The  notice  here  was  given  after  the  act  of 
bankruptcy ;  and,  as  it  is  a  dealing  between  the  creditor 
and  the  insurance  company,  and  not  a  contract,  dealing, 
or  transaction,  by  or  with  the  bankrupt,  the  case  is 
unaffected  by  the  provisions  of  the  statute,  and  the  pro- 
perty must  be  held  to  have  passed  to  the  assignees  by 
the  old  law.  And,  with  reference  to  the  argument  that 
the  notice  and  deposit  constitute  one  transaction, — the 
answer  to  that  is,  that,  however  requisite  notice  may  be, 
as  regards  third  parties,  the  transaction  is  complete 
without  it,  as  regards  the  bankrupt  and  the  party  dealing 
with  him,  who  are  the  only  persons  within  the  purview 
of  the  statute. 

Cur.  ad.  vult. 


Lord  Chancellor. — The  bankrupts  in  this  case  ex-  February  26. 
ecuted  their  bond  in  August  1838  to  the  petitioners,  as 
executors  of  Sarah  Styan,  in  a  sum  of  3800/.,  in  respect 
of  a  debt  due  from  them  to  her  estate ;  and,  as  a  colla- 
teral security  for  the  payment  of  the  debt,  deposited  with 
them  a  policy  of  insurance  for  2500/.  on  the  life  of  one 
of  the  bankrupts.  At  the  date  of  the  fiat,  there  was  due 
to  the  petitioners  as  executors  the  sum  of  3782/.,  on  ac- 

(a)  2  M.  fit  A.  364  ;  4  Deac.  fit  C.  412. 
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1841.      count  of  the  bond.     Thomas  Styan  committed  an  act  of 
bankruptcy  on  the  15th  of  March  last ;  and,,  on  the  22d 
Styan,      0f  tne  same  month,  notice  was  given  to  the  assurers  of 
and  other*     the  pledge  and  deposit  of  the  said  policy.    The  fiat  was 

respondents. 

issued  on  the  1st  April.  It  was  contended  on  the  part 
of  the  assignees,  that  the  policy  passed  by  the  assign- 
ment to  them,  inasmuch  as  no  notice  was  given  to  the 
assurers  of  the  deposit,  before  the  act  of  bankruptcy. 
On  the  other  hand,  it  was  contended  on  the  part  of  the 
executors,  first,  that  no  notice  was  in  this  case  neces- 
sary ;  and  secondly,  that,  even  supposing  a  notice  was 
required,  the  assured  was  a  partner  in  the  insurance 
company,  which  was  in  the  nature  of  a  joint  stock  com- 
pany, and  that  notice  to  him,  or  rather  his  knowledge, 
of  the  deposit  which  he  had  himself  made,  was  in  point 
of  law  notice  to  the  assurers.  It  was  further  contended 
for  the  petitioners,  that  they  were  entitled  to  retain  the 
said  policy,  by  virtue  of  the  statute  of  2  &  3  Vict.  c.  29. 
It  is  unnecessary  to  give  any  opinion,  with  respect  to  the 
two  first  questions  to  which  I  have  adverted,  or  to  com- 
ment on  the  authorities  which  have  been  cited  ;  because 
it  appears  to  me,  that  the  case  falls  distinctly  within  the 
provisions  of  the  act  to  which  I  have  referred.  By  that 
statute  it  is  enacted,  "  that  all  contracts,  dealings,  and 
transactions  by  and  with  any  bankrupt,  really  and  bond 
fide  entered  into  before  the  date  and  issuing  of  the  fiat 
against  him,  shall  be  deemed  to  be  valid,  notwithstand- 
ing any  prior  act  of  bankruptcy  by  such  bankrupt  com- 
mitted ;  provided  the  person  or  persons  so  dealing  with 
such  bankrupt  had  not,  at  the  time  of  such  contract, 
dealing,  or  transaction,  notice  of  any  prior  act  of  bank- 
ruptcy by  him  committed."  All  bond  fide  dealings  and 
transactions,  therefore,  with  the  bankrupt  before  the  fiat, 
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and  without  notice  of  the  act  of  bankruptcy,  are  valid.  18H. 
In  this  case,  the  transaction,  or  dealing,  consisted  of  the 

deposit  or  pledge  of  the  policy,  and  the  notice  to  the  ^tvan. 

assurers  ;  which  latter  step,  it  is  contended,  was  neces-  a»J  others 

respondents. 

sary  to  render  the  transaction  binding  against  all  other 
claimants.  The  whole  of  this  was  completed  before  the 
date  of  the  fiat;  and  it  is  not  alleged,  that  the  transaction 
was  not  in  every  part  of  it  bond  fide,  or  that  the  parties 
had  any  notice  of  the  act  of  bankruptcy.  It  appears  to 
me,  therefore,  that  the  case  falls  distinctly  within  the 
statute,  and  that  the  transaction  is  protected  by  it.  Sup- 
posing the  pledge  to  have  been  made  bond  fide,  and 
without  notice  of  the  act  of  bankruptcy,  immediately 
after  that  act,  and  to  have  been  followed  by  a  notice 
given  also  before  the  fiat, — could  it  be  doubted,  that 
such  a  transaction  would  fall  within  the  provisions  of 
the  statute  ?  And  what  difference  can  it  make  in  this 
respect,  that  the  deposit  was,  as  in  the  present  instance, 
made  long  before  the  act  of  bankruptcy,  and  the  trans- 
action completed  by  a  notice  given  after  such  act,  but 
before  the  date  of  the  fiat  ?  It  is  sufficient,  that  the 
whole  transaction  was  bond  fide,  and  without  notice  of 
the  act  of  bankruptcy ;  and  that  every  part  of  it  took 
place  before  the  date  of  the  fiat.  I  am  of  opinion,  there- 
fore, that  the  Order  of  the  Court  of  Review  must  be 
affirmed. 
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1841. 

Ex  parte  Henry  James  Oakes,  Robert  Beavan, 
George  Moor,  and  William  Robert  Bevan.— In 

Serjeant?  Inn        the  matter  of  ROBERT  WoRTERS.  

Halt, 

Where  (the1'     THIS  was  the  petition  of  equitable  mortgagees  for  the 

m!X *&  commo»  °rder> and for leave t0 bid- 

withhisbankers,     The  petitioners  were  bankers  at  Sudbury  ;  and  it  ap- 

to  secure  future  r  J  1  r 

advances,  and,  peared  that  on  the  18th  May  1830,  which  was  before  Wil- 

after  a  change 

in  the  partner-   Ham  Robert  Bevan  was  a  partner  in  the  banking  house, 

ship,  continued 

for  six  years  the  the  bankrupt  obtained  from  the  then  banking  firm  an  ad- 
Sng  with  vance  of  1000/.,  on  ihe  security  of  the  deposit  of  the  title 
same' running  deeds  of  certain  copyhold  property  in  the  County  of  Suf- 
tbaTthiVwas^a '  ^°^>  which  it  was  agreed  should  be  a  security  not  only  for 
onhcT^UoDf  lhe  ^payment  of  the  1000/.,  but  also  of  any  other  sums 
the  deed,  with   0f  raoney  which  might  be  afterwards  advanced  by  the 

the  new  firm  J  °  ' 

upon  the  same  firm.    On  the  12th  August  1836  David  Hanbury,  one 

terms  as  with 

the  old.  0f  the  then  partners  in  the  bank,  died ;  and  on  the  1st 

November  1836  William  Robert  Bevan  was  admitted  a 
partner  in  his  room.  The  fiat  issued  against  the  bank- 
rupt on  the  23rd  February  last,  when  a  balance  was  due 
from  him  of  1075/.  12*.  for  advances  made  to  him  by  the 
bank.  The  petitioners  alleged,  that  in  or  about  the 
month  of  January  last,  the  bankrupt  acknowledged  that 
he  was  indebted  to  the  petitioners  collectively  for  the 
amount  of  any  balance  due,  and  that  they  retained  a  lien 
upon  the  title  deeds  for  all  such  advances  as  had  been 
made  either  by  the  old  firm  or  the  new  one.  There  was 
also  an  express  subsequent  recognition  of  the  petitioners' 
lien  made  by  the  bankrupt  on  the  13th  February  last; 
the  act  of  bankruptcy  having  been  committed  on  the  10th 
February. 

Mr.  Swanston  appeared  in  support  of  the  petition. 
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Mr.  Stinton,  contra.  There  should  have  been  either  1811. 
some  express  recognition  made  by  the  bankrupt  to  the  yT^ic 
new  firm  of  the  former  deposit,  on  the  admission  of  a  Oakts 
new  partner ;  or  else,  there  should  have  been  a  fresh  de- 
posit of  the  title  deeds  with  the  new  firm.  In  Ex  parte 
Marsh  (a),  where  the  security  of  a  deposit  was  held  to 
be  continued,  after  an  alteration  in  the  members  of  a 
banking  firm,  it  was  on  the  ground  of  an  express  subse- 
quent recognition  in  writing,  raising  an  agreement  to 
that  effect.  And  in  Ex  parte  Kensington  (b)t  where  an 
equitable  mortgage  by  deposit  of  deeds  was  extended  to 
advances  after  the  alteration  of  the  firm,  Lord  Eldon 
said,  that  "  understanding  alone,  unless  in  a  fair  sense 
amounting  to  agreement,  would  not  do  ;"  but  his  Lord- 
ship in  that  case  added:  "My  opinion,  however,  is, 
that  if,  upon  the  affidavit  and  examination  taken  together, 
aided  by  the  extreme  probability  of  their  intention,  I  can 
collect,  that  what  was  originally  deposited  for  one  pur- 
pose should  be  held  as  deposit  also  for  the  other,  with 
reference  to  the  demand  of  the  subsequent  partners,  that, 
though  by  parol,  would  be  sufficient."  In  Ex  parte 
Lloyd  (c),  there  was  an  express  verbal  agreement  be- 
tween the  parties,  after  a  change  in  the  firm  of  the  peti- 
tioners, that  the  deeds  previously  deposited  should  still 
remain  in  their  hands,  subject  to  the  like  claim  as  had 
been  previously  agreed  upon.  Now,  in  the  present  case, 
there  was  no  express  recognition  by  the  bankrupt  of  the 
previous  deposit,  until  after  the  act  of  bankruptcy ;  for 
the  acknowledgment,  that  is  stated  to  have  been  made  by 
the  bankrupt  "in  or  about  the  month  of  January,"  is 
not  sufficiently  precise,  to  give  a  lien  to  the  petitioners 
on  the  title  deeds. 

(0  2  Rom.  239.  (fc)  2  Vw.  &  B.  79—83  ;  2  Rose,  138. 

(0  1  G.  &  J.  389. 
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1841.         Mr.  Swanston,  in  reply,  was  stopped  by  the  Court. 


Ex  parte 

and  others.  Sir  ^0HN  Cross.— It  seems  to  me,  that  the  fict  of  the 
deposit  of  the  title  deeds  with  the  former  firm  to  secure 
future  advances,  coupled  with  the  fact  of  the  bankrupt 
suffering  the  deeds  to  remain  with  the  bankers  after  the 
change  in  the  firm,  and  also  continuing  for  six  years  the 
same  identical  account  and  dealing  with  the  new  firm  as 
he  had  done  with  the  old,  affords  quite  sufficient  evidence 
of  an  agreement  on  the  part  of  the  bankrupt  to  continue 
the  deposit  of  the  title  deeds  upon  the  original  terms.  I  see 
no  evidence  whatever  that  the  former  debt  due  to  the  old 
firm  is  in  existence;  I  must  therefore  take  it  for  granted 
that  the  balance  now  claimed  is  a  debt  due  to  the  new 
firm.  The  question  is,  whether  there  must  be  an  ex- 
press, or  whether  there  may  not  be  a  tacit,  recognition 
of  the  previous  deposit.  Now  it  appears  to  me,  that  a 
man  may  recognize  by  his  acts,  as  well  as  by  his  words; 
and  if  that  is  so,  that  there  has  been  a  continued  recog- 
nition by  the  bankrupt  for  the  last  six  years,  evidenced 
by  a  running  account  with  the  bankers  during  that 
period,  and  a  continuation  of  dealing  with  them  upon  the 
same  terms  as  with  the  former  firm.  There  has  been  no 
change  in  the  account,  although  there  has  been  a  change 
in  the  partnership ;  and  the  deeds  are  permitted  by  the 
bankrupt  to  continue  in  the  custody  of  the  new  firm. 
For  what  purpose  ?  Why  to  get  further  credit  for  future 
advances.  All  these  facts  taken  together  seem  to  me  to 
be  stronger  evidence  of  a  recognition  of  the  deposit,  than 
mere  words  would  have  been.  The  petitioners  are  there- 
fore entitled  to  the  relief  they  seek. 

Common  Order. 
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1841. 

Ex  parte  Miller.— In  the  matter  of  George  Pocock 

Serjeant$'  Inn 

Irving.   Halt. 

July  9. 

THIS  was  a  petition  of  creditors  to  annul  a  fiat,  which  Wberean  Order 

for  a  London 

had  been  directed  to  a  Commissioner  of  the  Court  of  fiat  had  been 

obtained  at  the 

Bankruptcy  in  London,  and  for  an  Order  that  a  new  fiat  i  nstanoe  of  the 
might  issue  directed  to  Commissioners  at  Stockton.  K^TtLd*" 

The  bankrupt  had  resided  and  carried  on  business  at 
Stockton  until  February  last,  when  he  sold  all  his  effects,  ^"^JriJj 
and  afterwards  resided  at  various  places,  but  finally  came  ^d  wilere1  tbe ' 
to  London.    The  number  of  the  Stockton  creditors  was  g"»t«  D«mb« 

of  his  creditors 

seven,  and  their  debts  amounted  to  4331. ;  the  London  resided ;  and  it 

afterwards  ap- 

creditors  were  five  in  number,  and  their  debts  amounted  peared  to  ihe 

.  .  ,  .  Court,  that  there 

only  to  202/.    The  largest  creditor,  whose  debt  was  was  reason  to 

.....  ,        _  .     .      .  ...  suspect  that  the 

1400/.,  lived  at  Bristol;  the  petitioning  creditor  was  a  venue  had  been 
farmer  at  Stroud  in  Gloucestershire,  and  he  stated  in  his  Mme8secret^urt 
affidavit,  that  the  bankrupt  was  indebted  to  him  in  100/.,  rupX^n^that*" 
on  a  promissory  note  nearly  two  years  old,  but  did  not  ^Jgjj1! ™ng 
state  the  consideration  for  which  the  note  was  given.    It  ^j&Iptw 
appeared,  that  shortly  before  the  fiat  issued  the  bankrupt  JJ^?1^  ,bi* 
had  given  in  a  list  of  his  debts,  with  a  view  to  a  compro-  London  fiat  was 

annulled,  and  a 

raise  with  his  creditors,  but  that  this  debt  of  the  petition-  country  fiat  di- 
rected to  issue. 

ing  creditor  was  not  included  in  such  list.  On  the  26th 
May  last,  an  application  was  made  to  this  Court  for  a 
special  Order  that  the  fiat  might  be  issued  to  a  London 
Commissioner,  instead  of  being  directed  to  Stockton,  on 
the  ground  that  the  bankrupt  had  sold  off  all  his  effects 
at  that  place  and  had  come  to  live  in  London ;  that  the 
witnesses  to  prove  the  requisites  also  lived  in  London,  as 
well  as  a  large  proportion  of  the  creditors ;  and  that  the 
fiat  would  be  more  conveniently  worked  in  London. 
The  Order  was  accordingly  made  for  a  London  fiat,  in 

VOL.  II.  s 


Digitized  by  Google 


2J8  CASES  IN  BANKRUPTCY. 

which  the  bankrupt  was  described  as  "  late  of  Stockton 
in  the  county  of  Durham,  but  now  of  Rotherhithe  in  the 
county  of  Surry,  shipbuilder."  But  it  appeared,  that  he 
had  never  himself  carried  on  business  at  Rotherhithe, 
but  was  merely  an  apprentice  there  to  one  Hawkins,  a 
shipbuilder., 

Mr.  Spence,  and  Mr.  Sturgeon,  in  support  of  the 
petition. 

Mr.  Swan&ton,  Mr.  Anderdon.  and  Mr.  Stammers,  for 
the  petitioning  creditor.  The  settled  practice  in  bank- 
ruptcy under  the  former  jurisdiction  was,  that  where  the 
matter  was  merely  in  docket,  and  before  a  commission 
issued,  the  Court  would  ascertain,  whether  it  would 
be  more  convenient  to  execute  the  commission  in 
one  place,  or  another.  But  when  a  commission  had 
once  issued,  the  Lord  Chancellor  would  never  entertain 
the  question,  whether  it  would  be  more  convenient,  or 
not,  to  execute  the  commission  at  a  particular  place.  The 
only  ground  for  such  an  application  as  this,  after  the 
Court  has  made  an  Order  for  a  London  fiat,  is,  that  a 
fraud  has  been  practised  upon  the  Court  in  obtaining 
that  Order.  Now,  that  this  is  a  case  of  confessed  bank- 
ruptcy, there  can  be  no  doubt ;  for  none  of  the  requisites 
are  disputed.  Neither  is  it  denied,  that  the  bankrupt 
had  for  some  time  before  the  issuing  of  the  fiat  lived  in 
London,  and  that  the  witnesses  to  prove  the  requisites 
also  resided  there,  that  the  largest  creditor  resided  at 
Bristol,  and  the  petitioning  creditor  at  Stroud.  Not  one 
of  these  facts  has  been  controverted  by  the  present  peti- 
tioner. It  was  never  stated,  when  the  former  Order  was 
applied  for,  that  the  majority  of  the  creditors  resided  in 


1811. 


Ex  parte 
Miller. 
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London,  but  merely  a  considerable  proportion  of  them.  1841. 
The  Court  has  always  been  accustomed  to  make  an 

Ex  parte 

Order  for  directing  the  Bat  to  that  place,  where  a  consi-  Milleb. 
derable  number  of  the  creditors,  and  the  witnesses  to 
prove  the  requisites,  resided ;  Ex  parte  James  (a),  Re 
Storey  (b),  Ex  parte  Lycott(c). 

Mr.  Rolt,  for  the  bankrupt,  asked  for  the  costs  of  his 
appearance,  as  he  had  been  served  with  the  petition. 

Mr.  Spence,  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross.— This  petition  is  one  of  no  ordinary 
kind ;  praying,  as  it  does,  to  rescind  an  Order,  which 
the  Court  was  induced  to  make  for  changing  the  venue 
of  this  fiat  to  a  considerable  distance — no  less  than  250 
miles  from  the  place  where  the  bankrupt  carried  on  his 
business,  and  where  the  great  bulk  of  his  creditors  re- 
side. That  Order  would  certainly  not  have  been  made, 
if  the  Court  had  not  been  ignorant  of  the  real  facts  of  the 
case.  When  ihe  former  application  was  made,  the  im- 
pression on  my  mind  was,  that  the  circumstance  of  the 
bankrupt  having  sold  off  all  his  effects  at  Stockton  ren- 
dered it  probable  that  he  was  about  to  abscond  from  this 
country,  and  that  the  most  effectual  mode  to  recover  any 
property  for  the  creditors  was  to  issue  the  fiat  to  London, 
where  the  bankrupt  was  then  to  be  found,  as  a  festinum 
remedium.  After  the  bankrupt  went  away  from  Stockton, 
the  next  that  we  hear  of  him  is  his  being  seen  in  London 
in  company  with  the  petitioning  creditor,  who  is  a  farmer 
at  Stroud.    What  brought  them  together  so  far  from 

(a)  Moot.  &  C.  349  ;  4  Deac.  91.  (fc)  Mont.  5c  C.  362. 

(0  Id.  642  ;  4  Deac.  272. 
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1841.      their  respective  places  of  residence  does  not  appear. 

„  Now,  although  the  law  permits  the  petitioning  creditor 

Zx  parte  »  o  r  r  e> 

Uulbr.  and  the  bankrupt  to  collude  in  suing  out  a  fiat,  it  does 
not  allow  them  to  collude  in  the  commission  of  the  act  of 
bankruptcy.  Let  us  look  at  the  evidence  in  this  case. 
It  is  charged  against  the  petitioning  creditor,  that  the  fiat 
was  sued  out  by  him  to  serve  the  purposes  of  the  bank* 
rupt,  and  this  is  no  where  denied  by  the  petitioning  cre- 
ditor. It  has  been  stated,  that  the  bankrupt  left  Stockton 
for  the  purpose  of  coming  to  reside  in  London;  but  there 
is  no  evidence  that  he  did  actually  reside  there.  I  wished 
to  retain  the  fiat  in  London,  if  I  could  do  so  with  any 
propriety,  and  for  that  purpose  I  looked  at  the  proceed- 
ings, where  I  find  the  witness  to  prove  the  act  of  bank- 
ruptcy states,  that  the  bankrupt  left  Stockton  in  February 
last,  and  never  returned,  but  resided  since  at  various 
other  places;  and  that  shortly  before  his  departure  he 
directed  the  witness  to  deny  him  to  all  persons  who 
called,  the  bankrupt  being  then  deeply  involved  in 
debt;  and  that  the  witness  accordingly  denied  him  to 
every  person  that  called,  although  he  was  at  home  at  the 
time.  Then  I  find  there  is  an  interlineation  in  the  depo- 
sition to  this  effect,  namely,  that  the  solicitor  who  issued 
the  fiat  was  one  of  the  persons  who  called ;  but  who  the 
party  was  that  denied  the  bankrupt,  what  relation  he 
bore  to  the  bankrupt,  or  what  right  he  had  to  deny  him, 
is  not  stated.  Again,  as  to  the  petitioning  creditor's 
debt,  the  deposition  states  that  the  bankrupt  was  in- 
debted to  the  petitioning  creditor  in  just  the  sum  of 
100/.,  on  a  promissory  note  purporting  to  be  given  two 
years  ago.  Now,  it  is  rather  remarkable,  that  when  the 
bankrupt  made  out  a  list  of  his  debts  with  a  view  to  a 
composition  with  his  creditors,  this  note  of  two  years 
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standing  was  not  included  in  the  list.  However,  the  1841. 
whole  case  was  open  to  the  petitioning  creditor  to  prove  ETparle 
that  he  had  a  bond  fide  debt ;  he  comes  all  the  way  from  Miller. 
Stroud,  for  the  purpose  of  being  examined  by  the  Com- 
missioner on  the  subject,  and  might  then  have  stated  the 
particulars  of  the  consideration  which  he  gave  for  the 
note;  he  does  no  such  thing;  nor  does  he  even  now 
think  proper  to  state  them,  although  challenged  to  do  so. 
He  has  therefore  not  satisfied  my  mind  that  the  debt 
was  in  existence,  when  he  was  endeavouring  to  enter 
into  a  composition  with  his  creditors.  Under  all  these 
circumstances,  I  am  of  opinion  that  the  issuing  of  the 
fiat  to  London,  instead  of  Stockton,  was  to  serve  some 
secret  object  of  the  bankrupt ;  and  that  the  safest  course 
for  the  Court  to  pursue  will  be,  to  annul  this  fiat  at  the 
costs  of  the  petitioning  creditor.  With  respect  to  the 
bankrupt,  I  cannot  award  him  to  pay  costs,  nor  can  I 
order  him  to  have  any  ;  for  I  do  not  know  the  fund  from 
which  they  are  to  come. 

Fiat  annulled,  with  costs. 


Ex  parte  Charles  Edwards. — In  the  matter  of 

John  Latham.  ^Ha'/)/'''' 

July  12. 

THIS  was  the  petition  of  the  public  officer  of  the  where  a  party 

*  *  accepted  a  bill 

Halifax  and  Huddersfield  Union  Banking  Company,  imhebankrupts 

name,  without 

praying  that  the  fiat  might  be  annulled,  on  the  ground  his author ity,  an 

acknowledg- 

of  there  being  no  good  petitioning  creditor's  debt.  ment  by  the 

bankrupt  to  the 

It  appeared,  that  the  petitioning  creditors,  Messrs.  it.  &  holder  of  the 

bill,  after  it  be- 
came due,  that  be  was  responsible  for  the  payment  of  the  bill,  was  held  not  to  constitute 
a  good  petitioning  creditor's  debt,  so  as  lo  enable  the  holder  to  sustain  a  fiat  against  the 
bankrupt. 
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1811.      W.  Blackmail  had  considerable  dealings  with  William 
ETpTrte     Latham,  the  bankrupt's  brother,  who  was  a  draper  at  Hali- 
Edwards.    fax  .  and  that  on  the  |st  August  last  William  Latham  was 

indebted  to  them  in  the  sum  of  1000/.  and  upwards,  for 
goods  sold  and  delivered.  Messrs.  Blackwall  having 
applied  to  William  Latham  for  payment  of  this  sum,  he 
told  R.  Blackwall  that  it  was  not  convenient  to  him  to 
pay  then,  but  that  his  brother  John,  the  above  named 
bankrupt,  who  he  stated  was  a  farmer  in  good  circum- 
stances and  entitled  to  property  in  right  of  his  wife, 
would  give  security  for  the  amount.  R.  Blackwall  having 
acceded  to  this  proposal,  William  Latham  delivered  to 
him  three  several  bills  of  exchange,  amounting  together 
to  1012/.  2s.  drawn  by  William  Latham  upon,  and  pur- 
porting to  be  accepted  by  the  bankrupt,  and  indorsed 
by  William  Latham  to  Messrs.  Blackwall,  All  these 
bills  were  duly  presented  for  payment  when  due,  but 
were  returned  dishonored.  Messrs.  Blackwall  stated, 
that  when  they  received  the  bills  from  William  Latham, 
they  fully  believed  them  to  be  the  genuine  acceptances  of 
the  bankrupt  John  Latham,  When  the  first  of  the  bills 
became  due,  Messrs.  Blackwall,  at  the  request  of  Wil- 
liam Latham,  agreed  to  renew  it,  and  on  the  1 1th  Novem- 
ber last  William  Latham  delivered  to  them  a  new  bill 
in  its  stead,  purporting  to  be  accepted  by  John  Latham 
for  the  sum  of  417/.  6*.,  and  payable  two  months  after 
date ;  Messrs.  Blackwall  supposing  this  renewed  bill  to 
be  also  the  genuine  acceptance  of  the  bankrupt.  This 
last  mentioned  bill  was  also  dishonored,  when  due. 
Messrs.  Blackwall  stated,  that,  having  heard  on  the 
18th  January  that  William  Latham  was  in  custody  in 
London  on  a  charge  of  forgery,  they  became  uneasy  as 
to  the  genuineness  of  the  above  acceptances,  and  on  the 
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same  day  wrote  to  the  bankrupt  to  request  the  payment 
of  an  acceptance  for  300/.  then  over  due,  and  the  renewed 
acceptance  for  417/.  6s.  then  just  dishonored.  Having 
received  no  answer  to  this  application,  Messrs.  Black- 
wall,  on  the  25th  January,  sent  a  clerk  to  the  bankrupt's 
residence  to  see  him  personally,  when  he  admitted 
that  the  acceptances  of  the  three  bills  were  not  his 
handwriting,  but  that  he  was  aware  of  their  having  been 
given  by  his  brother  William,  who  had  full  authority 
to  sign  his  name  to  the  acceptances  ;  and  that  he,  John 
Latham,  was  liable  and  would  pay  the  amount ;  and  he 
at  the  same  time  signed  and  delivered  the  following 
memorandum: — "I  hereby  acknowledge  myself  respon- 
sible for  certain  bills  of  exchange  drawn  by  my  brother 
W.  Latham  upon  me,  and  bearing  or  purporting  to  bear 
my  acceptance,  and  paid  by  him  to  W.  &  Ii.  BlackwaU, 
and  also  engage  to  provide  for  and  pay  them,  in  case  my 
brother  should  fail  so  to  do. — As  witness  my  hand  this 
25th  January  1841— John  Latham"  The  debt  sworn 
to  be  due  to  Messrs.  BlackwaU  as  petitioning  creditors, 
on  the  opening  of  the  fiat,  was  upon  the  bill  for  300/.,  pay- 
able at  four  months  after  date ;  and,  at  the  meeting  for 
the  choice  of  assignees,  they  tendered  the  whole  of  the 
bills  for  proof;  but  the  bankrupt  then  denied  the  validity 
of  the  bills,  and  the  authority  of  William  Latham  to  use 
his  name.  Under  these  circumstances,  the  commis- 
sioners postponed  the  proof,  and  the  choice  of  assignees, 
at  the  request  of  the  petitioners,  until  they  had  taken  the 
opinion  of  this  Court  on  the  validity  of  the  debt. 

It  appeared  from  the  affidavit  of  the  clerk  of  the  peti- 
tioning creditors,  that  when  he  shewed  the  bankrupt  the 
two  dishonored  bills  on  the  25th  J anuary,  and  named  to 
him  the  one  which  was  then  running  and  in  circulation, 
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the  bankrupt  at  once  and  without  the  least  hesitation,  said, 
that  he  knew  that  Messrs.  Blackwall  held  the  bills,  and 
that  they  were  all  right,  and  were  accepted  by  William 
Latham  in  the  name  of  him,  John  Latham,  by  his  consent 
and  authority,  and  that  he,  John  Latham,  was  liable  to 
pay  the  bills ;  that  John  Latham  thereupon,  at  the  re- 
quest of  the  clerk,  signed  the  above  memorandum,  which 
was  prepared  by  the  clerk ;  that  the  statement  of  John 
Latham  was  perfectly  free  and  voluntary,  without  any 
threat  or  intimidation  or  inducement  of  any  kind  what- 
ever being  used  by  the  clerk ;  and  that  John  Latham 
at  the  same  interview  stated,  that  his  brother  William 
Latham  had  authority  from  him  to  use  his  name  to  other 
parties  besides  Messrs.  Blackwall,  and  had  frequently  so 
used  it.  In  addition  to  this  affidavit,  the  bankrupt's  sister 
stated,  that  the  bankrupt  John  Latham,  had  on  some 
occasions  for  some  years  past  authorized  and  permitted 
William  Latham  to  accept  bills  of  exchange  in  the  name 
of  him,  the  said  John  Latham,  and  to  use  and  sign 
his  name  for  that  purpose  ;  and  that  on  the  19th  Janu- 
ary John  Latham  stated  to  the  deponent,  that  William 
Latham  had  his  authority  for  signing  his  name  to  the 
acceptances  in  favour  of  Messrs.  Blackwall,  and  that  he 
would  acknowledge  the  same  when  at  maturity. 

Mr.  Anderdon,  and  Mr.  Rogers,  in  support  of  the 
petition.  Notwithstanding  the  statement  in  the  affidavit 
made  on  behalf  of  the  petitioning  creditors,  we  submit, 
that  the  bill  of  exchange  for  300/.,  on  which  the  peti- 
tioning creditor's  debt  is  founded,  is  clearly  a  forgery. 
After  the  bill  became  due  and  was  dishonored,  then,  and 
not  till  then,  was  any  authority  given  by  the  bankrupt  to 
William  Latham  to  accept  bills  in  his  name;  and  the 
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acknowledgment  then  given  by  the  bankrupt  of  his  own  \84\. 
liability  to  pay  these  bills  was  merely  made  by  him,  with  Kx  parle 
a  view  to  skreen  his  brother  from  the  charge  of  forging 
them.  It  appears,  that  the  memorandum  which  con- 
tained this  acknowledgment  was  prepared  by  the  clerk 
of  the  petitioning  creditors,  and  was  signed  by  the  bank- 
rupt at  the  request  of  the  clerk.  We  submit,  that  this 
acknowledgment  is  not  binding  on  the  bankrupt,  for 
several  reasons;  first,  because  it  is  an  undertaking  to 
pay  the  debt  of  another,  without  any  consideration  being 
stated  in  the  agreement,  according  to  the  requisition  of 
the  Statute  of  Frauds ;  secondly,  because  no  subsequent 
recognition  can  give  validity  to  a  forged  instrument;  and 
thirdly,  because  the  acknowledgment  itself  amounts  to 
nothing  more  nor  less  than  the  compounding  of  a  felony. 

With  respect  to  the  first  point,  the  case  of  James  v. 
Williams  (a),  which  is  the  last  on  this  subject,  is  decisive. 
It  was  there  held,  that  in  an  agreement  in  writing  to  pay 
the  debt  of  another,  the  consideration  must  be  either 
stated  in  express  words,  or  be  implied  with  certainty  from 
the  terms  used.  A  letter,  therefore,  from  the  defendant 
to  the  plantiff  in  the  following  words :  "  As  you  have  a 
claim  on  my  brother  for  5/.  17*.  for  boots  and  shoes,  I 
hereby  undertake  to  pay  you  the  amount  within  six  weeks 
from  this  day/'  was  held  not  to  satisfy  the  Statute  of 
Frauds.  Now,  there  is  no  consideration  whatever  stated 
in  the  acknowledgment  given  by  the  bankrupt;  it  is 
merely  an  admission  of  his  responsibility  for  certain  bills 
drawn  by  his  brother,  and  an  engagement  to  provide  for 
and  pay  them,  in  case  his  brother  should  fail  to  do  so. 
It  does  not  amount  to  an  absolute  recognition  of  his 
liability  as  acceptor,  but  only  an  agreement  to  become 
surety  for  his  brother. 

(«)  5  B.&  Ad.  1109. 
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1841.  But,  even  taking  the  acknowledgment  to  be  an  abso- 
J^*^      lute  recognition  of  the  bankrupt's  liability  as  acceptor  of 

Ex  parte 

Edwards,  the  bills,  then  we  contend,  secondly,  that  no  subsequent 
recognition  by  him  of  such  liability  can  give  validity  to  an 
instrument,  which  was  in  its  concoction  a  forgery.  This 
principle  is  plainly  deducible  from  the  decision  of  the 
Court  of  Exchequer  in  Esdaile  v.  La  Nauze  (a) ;  where 
a  bill  had  been  obtained  and  indorsed  by  an  agent,  in 
the  name  of  his  principal,  for  fraudulent  purposes ;  and 
the  Court  not  only  held,  that  no  title  was  conferred  by 
such  indorsement  even  to  a  bond  fide  transferee,  and 
that  the  bill  must  be  delivered  up  to  be  cancelled,  but 
that  a  second  indorsement,  obtained  by  the  holder  from 
the  principal  after  the  bill  was  due,  gave  the  holder  no 
title.  So,  in  the  present  case,  the  acknowledgment  of 
the  bankrupt,  being  given  after  the  bill  became  due, 
could  give  no  validity  to  an  instrument,  which  was 
invalid  in  its  inception  and  continued  so  until  it  arrived 
at  maturity. 

Thirdly,  the  whole  transaction  between  the  bank- 
rupt and  the  petitioner  was  nothing  less  than  com- 
pounding a  felony.  It  is  quite  clear,  even  from  the  state- 
ments in  the  affidavits  made  on  behalf  of  the  petitioning 
creditors,  that  the  acknowledgment  was  given  by  the 
bankrupt,  to  induce  Messrs.  Blachwall  to  forbear  a  pro- 
secution for  forgery  against  his  brother.  And,  in  addition 
to  this  unavoidable  inference  from  the  petitioning  credi- 
tor's own  statement  of  the  facts  of  the  case,  John  Latham, 
the  bankrupt,  refuses  to  make  any  affidavit ;  from  which 
refusal  only  one  conclusion  can  be  drawn,  namely,  that 
any  true  statement  of  the  facts  would  endanger  the  safety 
of  his  brother.  The  petitioner  is  willing  to  sue  out  a 
new  fiat,  if  the  present  one  is  annulled ;  and  he  has  sworn 

(a)  1  Youngc,  394. 
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that  his  debt  is  not  anterior  to  that  of  the  petitioning  1841. 
creditors.  Ex  ^tte 

Edwards. 

Mr.  Swans  ton,  and  Mr.  K.  Parker,  for  the  petitioning 
creditors.  It  cannot  be  collected  from  the  evidence  in 
the  case,  that  the  bankrupt's  acceptance  of  these  bills  was 
a  forgery.  The  clerk  of  the  petitioning  creditors  swears 
expressly,  that  when  he  called  on  the  bankrupt  respecting 
the  payment  of  the  bills  on  the  25th  January,  the  bank- 
rupt without  any  hesitation  said,  that  he  was  aware  of 
his  brother  having  accepted  the  bills  in  his  name,  and 
that  his  brother  had  authority  from  him  to  do  so.  The 
bankrupt's  sister  also  in  her  affidavit  states,  that  for  some 
years  past  William  Latham  was  in  the  habit  of  accepting 
bills  by  the  authority  of  the  bankrupt,  John  Latham. 
We  therefore  contend  for  the  validity  of  the  acceptance, 
not  by  virtue  of  a  subsequent  recognition,  but  of  an 
antecedent  authority.  The  case  cited  from  the  Exche- 
quer (a)  does  not  apply;  for  there  the  question  was,  that 
where  an  agent  had  indorsed  bills  under  the  authority 
of  a  power  of  attorney,  the  general  words  of  which  were 
held  not  to  give  a  power  to  the  agent  to  indorse  bills,  a 
subsequent  recognition  by  the  principal  did  not  make  the 
indorsement  good.  But  here  the  evidence  is,  that  Wil- 
liam Latham  had  authority  to  accept  the  bills  in  the 
name  of  his  brother,  John  Latham. 

Mr.  Anderdon,  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross. — The  petitioning  creditors  in  this 
case  undertook  to  prove,  when  they  sued  out  the  fiat, 
that  the  bills  in  question  were  either  accepted  by  the 
bankrupt  himself,  or  by  his  authority.    It  is  admitted, 

(a)  Etdaile  v.  La  Nauze,  1  Youoge,  394. 
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1841.  that  they  were  not  accepted  by  the  bankrupt  himself; 
Ex^^rte  ^as  keen  contended  that  they  were  accepted  by  his 

Edwards,  authority.  The  only  question  is,  therefore,  whether  the 
alleged  authority  was  antecedent  to  the  acceptance  of 
the  bills;  because  no  subsequent  acknowledgment  of  an 
acceptance,  which  was  a  forgery  in  the  first  instance, 
can  render  the  acceptance  binding  in  law.  The  respon- 
dents have  not  produced  the  bill  for  300/.,  on  which  the 
petitioning  creditor's  debt  is  founded ;  nor  does  it  appear 
when  the  bill  was  presented  for  payment,  or  how  it  came 
to  be  dishonoured ;  and  as  to  what  was  done  by  the 
holders  of  the  bill  as  soon  as  it  became  dishonoured,  we 
are  left  quite  in  the  dark.  It  is  stated  in  the  affidavit  of 
one  of  the  respondents,  that  when  they  applied  to  William 
Latham  for  the  payment  of  their  debt,  he  told  them  that 
his  brother  John  would  give  security  for  the  amount. 
Now  it  seems  to  me  not  very  prudent  conduct  on  the 
part  of  a  creditor,  to  whom  his  debtor  delivers  the  accept- 
ance of  a  third  person  as  surety  for  the  debt,  not  to  ha?e 
some  personal  communication  with  the  surety,  and  to 
satisfy  himself  that  the  surety  was  willing  to  be  bound 
for  the  debt  of  the  principal.  When  Messrs.  Blachwall 
sent  their  clerk  to  John  Latham  to  make  some  arrange- 
ment as  to  the  payment  of  the  bills,  they  knew  that 
William  Latham  was  in  custody  on  a  charge  of  forgery ; 
and  that  was  the  circumstance,  which  (as  Mr.  R.  Black- 
wall  in  his  affidavit  says,)  made  him  and  his  brother 
uneasy  as  to  the  genuineness  of  the  acceptances.  John 
Latham  was  also  aware  of  that  fact ;  and,  although  no 
threats  may  have  been  used  to  him  by  Messrs.  Blachwall 
or  their  clerk,  there  is  no  doubt  but  that  his  knowledge 
of  the  danger  in  which  his  brother  was  placed  induced 
him  to  make  himself  responsible  for  the  payment  of  the 
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Edward*. 


bills.  The  statement  of  the  clerk,  that  John  Latham  18*1- 
verbally  acknowledged  that  his  brother  had  accepted  the  Ex 
bills  by  his  authority,  is  altogether  at  variance  with  the 
written  acknowledgment,  which  was  prepared  by  the 
clerk,  and  signed  by  John  Latham  at  the  clerk's  request, 
and  the  terms  of  which  clearly  indicate  an  adopted  re- 
sponsibility. It  is,  in  fact,  just  such  an  undertaking  as  a 
man  would  sign,  who  had  given  no  previous  authority. 
I  am  of  opinion,  that  no  authority  was  given  by  John 
Latham  to  his  brother  to  accept  the  bills  previous  to  the 
default  in  the  payment  of  them,  and  the  discovery  of 
the  criminal  charge  under  which  his  brother  was  then 
labouring;  and,  therefore,  that  the  bills  were  not  duly 
accepted.  There  is  consequently  no  good  petitioning 
creditor's  debt  to  sustain  this  fiat,  which  must  be  annulled 
at  the  costs  of  the  party  who  sued  it  out. 

Fiat  annulled,  with  costs. 


Ex  parte  Francis  Woodward.— In  the  matter  of  J ames  $„jmntt*  Inn 

Hardy.  ™U< 

THIS  was  the  petition  of  a  solicitor  for  the  payment  of  tor^Ii?«u 
the  petitioning  creditor  s  bill  up  to  the  choice  of  assignees,  J'JJJ  JJ  pSi- " 
and  also  for  the  payment  of  extra  costs  incurred  previous  ^J^^raftw'' 

tO  SUch  Choice.  wards  chosen 

assignee,)  upon 

The  petitioner  stated,  that  he  was  employed  by  the  »n  invalid  act 

•  A>        U  A  A     u  •  of  bankruptcy, 

petitioning  creditor,  who  was  afterwards  chosen  assignee,  which  was  con- 

certed  between 

to  act  as  his  solicitor  in  issuing  and  prosecuting  the  fiat  the  solicitor  and 

it.-.  «•        *  ...    the  baDknipt, 

up  to  the  choice  of  assignees;  and  that  the  petitioner  s  and  there  did  not 

appear  any 

other  act  of  bankruptcy  to  support  the  fiat ;  the  Court  refused  to  make  an  order  on  the  assignee 

to  pay  the  solicitor's  bill  of  costs  up  to  the  choice  of  assignees. 
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bill  of  costs  for  business  done  up  to  such  choice  was 
taxed  by  the  Commissioners  at  the  sum  of  50/.  Ss.  9d. 
That  at  the  time  of  suing  out  the  fiat,  there  were  certain 
actions  at  law  pending  against  the  bankrupt  for  the 
recovery  of  large  sums  of  money,  in  which  the  plaintiffs 
were  in  a  situation  to  act  upon  their  judgments  against 
the  estate  and  effects  of  the  bankrupt.  That,  in  order 
to  protect  the  estate,  it  became  necessary  for  the  petitioner 
to  take  certain  proceedings,  as  solicitor  for  the  petitioning 
creditor,  and  which  were  continued  for  him  afterwards  in 
his  character  of  assignee,  though  to  a  trifling  extent. 
That  in  the  course  of  such  proceedings,  certain  charges, 
fees  and  disbursements  were  necessarily  incurred,  prior 
to  the  choice  of  assignees,  to  the  amount  of  551 17*.  8rf., 
which  sum  was  not  included  in  the  taxed  bill  of  costs, 
although  the  greater  part  thereof  was  incurred  prior  to 
such  taxation ;  but  that  at  a  meeting  of  the  bankrupt's 
crditors  it  was  agreed  by  a  third  part  in  value  of  all  the 
creditors,  to  allow  the  assignee  to  pay  such  extra  costs. 
That  the  petitioner  applied  to  the  Commissioners  at 
the  audit  meeting  to  tax  his  bill  for  extra  costs,  which 
they  refused  to  do,  on  the  ground  that  the  allowance  of 
such  costs  was  a  matter  for  the  creditors,  and  not  for  the 
Commissioners. 

The  petitioner  then  alleged,  that  the  assignee  had 
received  various  sums  of  money,  which  were  more  than 
sufficient  to  satisfy  the  petitioner's  claims  upon  him  for 
the  costs  up  to  the  choice  of  assignees,  including  such 
extra  costs ;  and  that  the  petitioner  had  shown  to  the 
assignee  the  taxation  of  the  first  mentioned  bill  of  costs, 
and  had  also  delivered  to  him  copies  of  both  bills  of 
costs,  signed  by  the  petitioner  as  required  by  the  statute, 
and  then  demanded  the  amount  thereof ;  which  the  as- 
signee had  neglected  and  refused  to  pay. 
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In  answer  to  the  allegations  contained  in  the  petition,  1841. 
the  assigeee  stated  in  his  affidavit,  that  it  was  at  the  in-  Expw^ 
stigation  and  earnest  request  of  the  petitioner,  that  he,  the   WooDW  ABD- 
assignee,  became  the  petitioning  creditor  and  assignee  un- 
der the  fiat ;  that  the  bill  of  costs  amounting  to  551.  17$. 
Sd.  was  not  just  or  reasonable,  several  of  the  charges 
in  it  relating  to  summoning  the  Commissioners  and 
instructing  the  messenger  under  the  fiat,  and  to  attend- 
ances on  the  bankrupt  and  other  persons  for  the  pur- 
pose of  superseding  the  fiat ;  and  that  the  petitioner,  on 
the  2 1  st  April  last,  commenced  an  action  against  the 
assignee  in  the  Court  of  Queen's  Bench  for  the  recovery 
of  the  sum  of  629/.  4*.,  in  which  sum  the  assignee  believed 
the  amount  of  such  bill  of  costs  was  included 

The  assignee  then  stated,  that  he  had  received  the 
sum  of  500/.  under  the  fiat,  which  he  had  paid  away  to 
satisfy  the  lien  of  an  equitable  mortgagee,  and  in  order 
to  obtain  the  title  deeds  of  an  estate  belonging  to  the 
bankrupt,  which  he  the  assignee  had  contracted  to  sell. 
That  the  purchaser  refused  to  complete  the  contract,  on 
the  ground  that  the  assignee  could  not  make  a  good  title 
to  the  property,  alleging  that  the  act  of  bankruptcy  was 
void,  as  being  concerted  between  the  bankrupt  and  the 
petitioner.  That  he  had  received  106/.  for  deposits  in 
part  of  the  purchase  money  of  other  portions  of  the 
bankrupt's  estate,  but  that  none  of  such  purchases  had 
been  completed,  some  of  the  purchasers  threatening  to 
file  bills  for  specific  performance  against  the  assignee, 
and  others  threatening  to  bring  actions  for  the  recovery 
of  their  deposit  money.  That  the  assignee,  by  the  advice 
of  the  petitioner,  distrained  on  some  of  the  bankrupt's 
tenants  for  sums  due  for  rent,  amounting  to  13/.  7s.,  one 
of  which  tenants  had  since  brought  an  action  against  the 
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1 841 .  assignee,  to  try  the  validity  of  the  distress  and  of  the  fiat; 
eT^X  an<* tnat  tne  as&signee  was  fearful  that  the  other  tenants 
Woodward.  mjght  bring  other  actions  against  him,  in  the  same  man- 
ner. That,  with  the  exception  of  this  sum,  the  bankrupt 
had,  ever  since  the  issuing  of  the  fiat,  received  the  rents 
and  profits  of  the  whole  of  his  property,  and  contested 
the  right  of  the  assignee  to  the  same  ;  that  he  had  paid 
to  the  petitioner  the  sum  of  201.  for  half  a  year's  inte- 
rest, due  on  mortgage  to  the  petitioner's  brother,  for 
which  the  petitioner  gave  a  receipt ;  and  that  the  assig- 
nee had  paid  out  of  his  own  purse,  in  respect  of  the 
bankruptcy,  the  sum  of  150/.,  no  part  of  which  he  had 
received  out  of  the  bankrupt's  estate. 

This  affidavit  of  the  assignee  was  confirmed  by  those 
of  two  other  deponents,  as  to  the  act  of  bankruptcy 
being  concerted  between  the  petitioner  and  the  bankrupt; 
which  they  stated  was  done  in  the  following  way: — 
The  solicitor,  the  bankrupt,  Spittle  the  assignee,  and 
Cliff  a  creditor  of  the  bankrupt,  being  all  assembled  at 
the  bankrupt's  house  after  ten  o'clock  at  night  on  the 
24-th  December  1839,  the  solicitor  entreated  Cliff  to  sue 
out  a  fiat  against  the  bankrupt  as  petitioning  creditor,  in 
order  to  avoid  an  execution  which  had  been  levied 
against  the  bankrupt's  effects  by  a  creditor  at  Birming- 
ham.  Cliff  refused ;  upon  which  the  solicitor  persuaded 
Spittle  to  become  petitioning  creditor.    The  solicitor 
then  requested  the  bankrupt  to  withdraw  from  the  room ; 
and  the  solicitor  and  Cliff  also  withdrew  a  short  distance 
from  the  house.    The  solicitor  then  requested  Cliff  to 
wait  a  few  minutes,  till  he  instructed  the  bankrupt's  ser- 
vant.   He  then  told  Cliff  to  go  to  the  door  of  the  bank- 
rupt's house,  and  inquire  if  he  was  within,  and  say  that 


Digitized  by  Google 


CASES  IN  BANKRUPTCY.  253 

he  had  called  for  some  money,  adding,  that  the  servant  1841. 
would  deny  him,  and  that  would  be  all  he  would  have     Ex  parte 
to  do.    Cliff  acted  according  to  the  solicitor's  instruc-  WooDWARD- 
tions,  and  the  bankrupt's  servant  said  that  he  was  not 
at  home;  upon  which  the  solicitor  came  up  and  said 
"  well,  that  is  all  right."    They  then  went  in  again  to 
the  bankrupt's  house,  and  the  bankrupt  was  called  in 
from  the  garden,  and  rejoined  them,  when  the  solicitor 
said,  "  It  is  all  right  now,  we  shall  soon  put  the  Bir- 
mingham gentlemen  to  rights,  and  their  execution  too." 

The  petitioner,  in  an  affidavit  made  by  him  in  reply, 
as  to  the  alleged  invalidity  of  the  act  of  bankruptcy, 
swore  that,  previously  to  the  issuing  of  the  fiat,  he  con- 
sulted Mr.  Duncan  Stewart's  Treatise  on  Bankruptcy, 
in  which  it  is  laid  down,  that,  since  the  passing  of  the 
Bankruptcy  Court  Act,  an  act  of  bankruptcy  may  be 
legally  concerted,  and  that  he  acted  upon  this  doctrine 
in  the  advice  he  gave  to  the  petitioning  creditor  to  issue 
the  fiat.  And  he  further  deposed,  that  it  was  the  general 
understanding  of  the  solicitors  in  the  county  of  Stafford, 
that  an  act  of  bankruptcy  may  be  concerted. 


Mr.  Swanston,  and  Mr.  K.  Parker,  in  support  of  the 
petition.  The  question  is,  whether  the  assignee  has  not 
sufficient  funds  in  his  hands  to  satisfy  these  two  demands 
of  the  petitioner.  The  defence  set  up  by  the  assignee, 
that  the  fiat  is  invalid  and  the  act  of  bankruptcy  con- 
certed, is  not  a  sufficient  answer  to  the  claim  of  the 
petitioner.  With  respect  to  the  sum  of  55/.  17*.  8d., 
the  amount  of  the  extra  costs,  we  do  not  contend  that 
the  resolution  of  the  creditors  at  the  meeting  held  for 
that  purpose  will  absolutely  bind  the  estate ;  but  it  will 
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1841.      at  least  lay  a  foundation  for  the  Court  saying  that  those 
costs  ought  to  be  paid. 

Ex  parte  * 
Woodward. 

Mr.  Bacon,  for  the  assignee.  With  respect  to  the 
petitioning  creditor's  bill  of  costs  up  to  the  choice  of 
assignees,  the  solicitor  would  no  doubt  have  a  right  to 
an  inquiry,  whether  the  assignee  had  not  got  in  sufficient 
assets  to  pay  the  amount  of  that  bill;  if  the  petitioner 
had  not,  by  his  own  conduct,  excluded  himself  from  any 
right  to  the  equitable  interference  of  this  Court  In 
regard  to  the  other  bill,  the  Commissioners  refused  to 
tax  it,  as  it  was  a  matter  entirely  for  the  consideration 
of  the  creditors.  It  is  alleged  in  the  petition,  that  at  a 
meeting  held  for  this  purpose,  it  was  agreed  by  a  third 
part  in  value  of  all  the  creditors,  that  the  assignee  should 
pay  the  amount  of  these  extra  costs.  But  at  this  meet- 
ing only  three  persons  were  present;  their  concurrence, 
therefore,  can  never  be  said  to  bind  the  estate.  The 
real  ground  for  opposing  the  petition  is,  that  the  solicitor 
is  not  entitled  to  any  consideration  from  this  Court. 
By  his  improper  conduct,  or,  at  any  rate,  by  his  igno- 
rance of  the  law,  he  has  brought  the  assignee  not  only 
into  peril,  but  into  great  actual  loss.  That  the  act  of 
bankruptcy  was  concocted  between  the  solicitor  and  the 
bankrupt,  there  can  be  no  doubt;  it  is  satisfactorily 
proved  by  three  witnesses,  whose  testimony  remains  un- 
shaken, and  consequently  renderR  the  validity  of  the  tiat 
impeachable  by  any  party  who  thinks  proper  to  dispute 
it.  The  assignee  is  already  labouring  under  an  action 
at  law  and  a  suit  in  equity,  which  have  been  brought  for 
that  purpose,  and  is  threatened  with  others.  Moreover, 
the  petitioner  has  brought  an  action  at  law  against  the 
assignee,  to  recover  the  amount  of  the  very  demand 
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which  is  the  subject  of  the  present  petition.  But  even  1841. 
if  the  petitioner  had  any  equity  to  entitle  himself  to  the 
indulgence  of  the  Court,  in  directing  an  inquiry  against  Woodward. 
the  assignee,  the  assignee  expressly  swears  that  he  has 
paid  150/.  out  of  his  own  pocket;  so  that  he  has  dis- 
charged himself  from  any  claim  in  regard  to  assets.  It 
is  enough,  however,  to  show  on  the  present  occasion,  that 
the  petitioner  is  not  entitled,  in  equity  and  conscience,  to 
the  Order  of  this  Court,  but  ought  to  be  left  to  his  action 
at  law,  with  which  he  has  already  thought  fit  to  harass 
the  assignee. 


Mr.  Swanston,  in  reply.  The  action  at  law,  which 
has  been  alluded  to,  is  to  recover  the  sum  of  600£, 
which  includes  other  demands  besides  those  which  form 
the  subject  of  the  present  petition ;  but,  if  the  Court  will 
give  us  the  Order  we  seek  on  this  petition,  we  will  un- 
dertake that  the  amount  of  the  present  demand  shall  be 
withdrawn  from  that  action.  Then,  in  regard  to  the 
alleged  invalidity  of  the  act  of  bankruptcy, — the  assignee 
was  a  party  to  the  whole  transaction,  and  concurred  in 
the  act  of  bankruptcy,  and  is  therefore  not  justified  on 
this  ground  in  disputing  the  claim  of  the  solicitor  for  the 
payment  of  his  bill,  which  is  not  a  mere  matter  of  equity, 
but  of  strict  legal  right.  The  validity  of  the  fiat  does 
not  depend  upon  the  act  of  bankruptcy  appearing  on  the 
proceedings,  but  evidence  may  be  given  of  any  other  act 
of  bankruptcy.  The  question  is  here,  as  to  the  conduct 
of  the  solicitor — not  the  validity  of  the  fiat,  as  on  a  peti- 
tion to  annul,  when  that  point  is  put  in  issue.  The 
solicitor  has  been  guilty  of  no  improper  conduct;  he 
swears  that  he  was  misled  by  a  treatise  of  bankruptcy, 
in  which  it  is  laid  down  that  an  act  of  bankruptcy,  since 
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1841.  the  passing  of  the  Bankruptcy  Court  Act,  may  be  law- 
ETparte  *"u^  concerted  by  the  bankrupt;  which  he  alleges  is  the 
Woodward,  general  understanding  of  the  solicitors  in  Staffordshire,  to 
which  county  this  fiat  was  issued.  There  is  nothing,  also, 
to  show  that  the  fiat  may  not  be  maintained  upon  another 
act  of  bankruptcy.  But  even  if  it  could  not,  the  solicitor 
is  not  to  be  mulcted  of  his  costs,  because  he  was  led 
astray  by  a  legal  treatise,  which  is  in  great  repute  in  that 
part  of  the  country ;  he  has  been  guilty  of  nothing  wor- 
thy of  moral  reproach,  and  therefore  ought  not  to  be 
stigmatized  for  a  mere  error  in  judgment.  The  question 
for  the  Court  to  determine  is,  whether  a  practitioner,  so 
circumstanced,  is  to  be  deprived  of  his  right  to  compen- 
sation for  business  done,  when  he  would  otherwise  be 
entitled  as  a  matter  of  course  to  the  common  Order. 


Sir  John  Cross. — This  is  an  application  by  a  solicitor 
for  an  Order  of  the  Court,  to  compel  an  assignee  to  pay 
to  him  the  amount  of  his  bill  of  costs  up  to  the  choice 
of  assignees,  and  also  the  amount  of  another  bill,  for 
other  business  done  by  him  in  the  service  of  the  assignee. 
On  the  part  of  the  assignee,  this  demand  is  resisted,  on 
the  ground  that  the  solicitor  has  been  a  party  to  a  con- 
certed act  of  bankruptcy,  and  has  thereby  rendered  the 
fiat  invalid.  Now  I  would  not  have  it  understood  for  a 
moment,  that,  when  a  solicitor  is  employed  to  sue  out 
a  fiat,  and  he  afterwards  calls  upon  the  assignee  for  the 
amount  of  his  bill  of  costs,  the  assignee  should  take  the 
solicitor  by  surprise,  and  endeavour  to  defeat  his  claim 
by  repudiating  the  fiat.  But,  in  the  present  case,  nothing 
has  been  done  by  surprise;  it  is  admitted  by  the  solicitor, 
that  an  absurd  act  of  bankruptcy  has  been  concerted 
with  the  bankrupt,  under  the  advice  of  the  solicitor  him- 
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self,  and  that  in  consequence  of  this  ridiculous  proceed-  1841. 
ing,  a  worthless  fiat  was  built  upon  a  bed  of  sand.  ££!L 
The  assignee  has  recovered  nothing  under  it,  and  is  un-  Woodwahd. 
able  to  pay  the  solicitor  out  of  the  estate,  as  he  cannot 
get  in  the  effects,  and  no  funds  have  accrued.  This 
might  have  been  no  defence  against  the  claim  of  a  soli- 
citor, who  was  employed  by  a  party  to  sue  out  a  fiat, 
and  was  a  stranger  to  the  act  of  bankruptcy :  but  here 
the  evidence  clearly  shows  the  gross  conduct  of  the 
solicitor,  as  a  prominent  party  in  contriving  this  act  of 
bankruptcy,  for  the  purpose  of  issuing  a  fiat.  He  first 
earnestly  entreated  Cliff  to  be  petitioning  creditor,  and 
upon  his  declining,  then  persuaded  the  assignee  to  be- 
come such.  It  has  been  alleged  that  the  fiat  may  be 
supported  upon  another  act  of  bankruptcy ;  but  there  is 
nothing  to  show  that  another  act  of  bankruptcy  has  been 
committed  by  the  bankrupt ;  and  the  Court  cannot  take 
notice  of  any  other  act  of  bankruptcy,  which  does  not 
appear  on  affidavit.  I  am  clearly  of  opinion,  that,  this 
invalid  fiat  having  been  manufactured  by  the  solicitor,  he 
is  not  entitled  to  the  Order  of  this  Court  for  the  payment 
of  his  costs  of  issuing  it,  but  must  be  left  to  his  remedy 
at  law. 

Petition  dismissed,  with  costs. 


Serjeant?  I nn 

In  the  matter  of  Daintry  and  Ryle.   Hati, 

Juty  15. 

MR.  Anderdon  applied  for  an  order  that  the  separate  JJe  ^.'J^'11 
creditors  of  the  bankrupt  Ryle  might  be  permitted  to  appointment  ot 

*  an  inspector  of 

appoint  an  inspector  to  watch  over  the  interests  of  his  the  separate 

estate  of  oue  of 

separate  estate.    The  assignees  had  not  yet  been  chosen;  the  bankrupts. 

"  before  the  choke 

but,  as  they  would  no  doubt  be  elected  principally  through  0f  assignees. 
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1841.  the  influence  of  the  joint  creditors,  and  as  the  separate 
In  the  matter   estate  °^         was  considerable,  the  immediate  appoint- 

of  Da 
and  Ryle. 


ment  of  an  inspector  would  prove  beneficial  to  the  in- 


terests of  the  separate  creditors. 


Sir  John  Cross. — I  never  heard  of  such  an  application 
before  the  choice  of  assignees.  It  will  be  time  enough 
to  consider,  after  assignees  are  chosen,  whether  the 
interests  of  the  separate  creditors  render  it  expedient  that 
an  inspector  should  be  appointed. 

Auxiliary  fiat        Mr.  Anderdon  then  in  the  same  matter  applied  for  an 

ponied  for  the 

proof  of  debs,  auxiliary  fiat  to  be  directed  to  Macclesfield,  for  the  pur- 
pose of  receiving  the  proof  of  various  small  debts.  The 
bankrupts  were  bankers  at  Manchester,  and  they  had  cir- 
culated 51.  notes  to  the  amount  of  17,000/.  at  Macclesfield, 
and  in  the  immediate  neighbourhood.  These  notes  were 
dispersed  among  the  several  inhabitants  of  that  district, 
and  were  in  the  hands  of  various  small  shopkeepers, 
who  found  it  inconvenient  to  go  so  far  as  Manchester 
where  the  fiat  was  worked,  to  prove  for  so  small  a  sura. 
The  consequence  was,  that  several  persons  were  buying 
up  these  notes,  with  an  intent  to  set  off  the  amount 
against  their  own  debts  to  the  bankrupts.  It  was  there- 
fore proposed  to  prevent  this  detriment  to  the  estate,  by 
having  an  auxiliary  fiat,  which  would  facilitate  the  proof 
of  these  notes  by  the  several  holders  of  them.  He  re- 
ferred to  the  case  of  Ex  parte  Poland  (a),  where  an 
auxiliary  fiat  was  granted  for  the  purpose  of  examining 
witnesses,  who  lived  at  a  distance  from  the  place  where 
the  fiat  was  worked. 

(a)  1  Mont.  Deac.  &  D.  178. 
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The  Court  thought  the  application  reasonable,  and  1841. 

ordered  an  auxiliary  fiat  to  be  issued  to  Macclesfield,  and    .  tCT^.i-. 

J  *  la  uie  matter 

to  be  directed  to  one  Commissioner.  of  Daintry 

and  Rale. 


Ex  parte  John  Dover. — In  the  matter  of  George  InH 
Wetwang  Popple,  and  Robert  Popple.  

July  16. 

THIS  was  a  petition  for  an  order  on  the  assignees  to  de-  A,,Ta  °!€rcbaDt 

*  °  in  London,  on 

liver  up  to  the  petitioner  certain  casks  of  oil  which  he  lhe  1.7th  febru- 

r  1  ary,  bought  of 

alleged  to  be  his  property,  and  which  the  assignees  had  B.anoilmer- 
e  r    r     J  °  chant  at  Hull, 

taken  possession  of  on  the  bankruptcy.  ten  tons  of  oil, 

which  was  paid 

The  bankrupts  were  oil  merchants  at  Hull,  and  the  for  by  A's.  ac- 

_  _  ceptancc  for  the 

petitioner  carried  on  the  business  of  a  merchant  at  Lon-  amount  of  the 
don  under  the  firm  of  Hodgson  Brothers  and  Dover,  as  thTcompiSion 
the  surviving  partner  of  that  firm;  but,  being  absent  in  u\fe^!!wJ£,,toe' 
France,  had  appointed  Tlwmus  Christopher  Hodgson  as  J*™£fn^ 
his  general  agent  to  manage  and  conduct  his  business  in  w.hicn  B«  kept 

e  6  6  hta  stock,  and 

his  absence.    On  the  17th  February  last,  the  petitioner  put  into  19 

casks,  which 

(by  his  said  agent)  purchased  of  the  bankrupts  ten  tons  of  were  numbered 

•      i  .i  ....  ,  .  and  marked 

refined  rape  oil  contained  in  nineteen  casks,  at  the  rate  with  B.'s  initial, 
of  45*.  per  hundred  weight ;  the  amount  of  the  price  for  "to  Another 
which  was  agreed  to  be  paid  by  the  acceptance  of  the  c?lied°the  ahip. 
petitioner  at  four  months'  date.  Upon  the  completion  of  tlJi^T' 
this  purchase,  each  of  the  casks  containing  the  oil  was  ^-p™10 
weighed  and  numbered,  and  marked  with  the  letter  H.,  A,ede'ma^h 
as  the  initial  letter  of  the  petitioner's  firm:  and  they  were  the  delivery  of 

r  J  the  ot\ ;  but  B., 

afterwards  separated  from  the  rest  of  the  bankrupts'  having  then 

sus|>cnded  pay- 

stock.   On  the  17th  February  the  bankrupts  addressed  a  mem,  said  thai 

he  could  not 

letter  to  petitioner  containing  an  invoice  of  the  oil,  which  deliver  the  oil, 

•   i  i  i         »      r>  without  autho- 

specined  the  exact  weight,  number  and  mark  ot  every  my.  On  the 

did  April  a  fiat 
was  issued  against  B. 

Ht^L,  that  the  oil  was  not  in  (he  possession  of  B.,  as  reputed  owner,  within  the  meaning  of 
the  6  Geo.  4.  c.  16.  s.  72.,  it  being  necessary  to  prove  some  reputation  of  ownership,  * 
the  mere  fact  of  possession,  to  bring  a  case  within  the  provisions  of  that  enactment. 
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1841.  cask,  and  in  which  letter  the  bankrupts  stated  that  the 
j^p^e  oil  was  waiting  the  orders  of  the  petitioner  for  shipment, 
Dover.  and  that  they  thought  it  might  be  a  convenience  to 
him,  if  the  oil  was  to  lay  with  the  bankrupts  until  they 
heard  from  him,  and  offering  to  ship  it  in  any  way  that 
he  liked.  The  petitioner,  by  his  agent,  accepted  a  bill 
drawn  by  the  bankrupts  for  the  sura  of  452/.  13* ,  the 
amount  of  the  price  of  the  oil,  payable  at  four  months ; 
which  bill  the  bankrupts  had  negociated  for  value,  and 
the  amount  of  which  the  petitioner  was  liable  to  pay  to 
the  holders  as  soon  as  it  fell  due.  On  the  9th  March 
last  the  petitioner  sent  an  order  to  the  bankrupts  to 
deliver  the  oil  to  Messrs.  Thomas  Wood  &  Co.  of  Hull, 
on  account  of  the  petitioner;  but  on  the  following  day 
Wood  &  Co.  wrote  to  the  petitioner,  informing  him 
that  the  bankrupts  had  suspended  payment,  and  could 
not  deliver  the  oil,  without  authority.  The  petitioner, 
having  disposed  of  the  oil  conditionally  in  London,  and 
having  been  informed  that  it  was  the  intention  of  the 
bankrupts  to  call  their  creditors  together,  wrote  again  to 
Wood  &  Co.  on  the  15th  March,  acquainting  them  that 
the  petitioner  had  disposed  of  the  oil,  and  requesting  to 
be  informed  when  the  intended  meeting  of  the  creditors 
would  take  place,  in  order  that  the  petitioner  might 
give  the  buyers  the  proper  delivery  order  for  the  oil  upon 
Wood  &  Co.  In  answer  to  this  letter,  Wood  &  Co.  in- 
formed the  petitioner  that  the  meeting  of  the  creditors 
took  place  on  the  17th  March,  and  that  they  Wood  &  Co. 
then  claimed  the  oil,  and  that  they  expected  to  have  no 
difficulty  in  following  the  petitioner's  orders  in  shipping 
it.  On  the  20th  March  Wood  &  Co.  wrote  to  the 
petitioner,  saying,  that  they  had  again  presented  the  order 
for  the  delivery  of  the  oil  to  the  parties  appointed  to 
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superintend  the  affairs  of  the  bankrupts,  when  those  1841. 
parties  said  that  they  were  not  in  a  position  to  give  Wood  j^"parte 
k  Co.  any  answer,  but  that  they  certainly  could  not  Dover. 
deliver  the  oil  at  present.  On  the  22nd  March  the 
petitioner  wrote  again  to  Wood  &.  Co.,  saying,  that  he 
had  shown  as  much  forbearance  and  consideration  towards 
the  parties  interested  in  the  affairs  of  the  bankrupts  as 
could  be  expected,  and  that  he  trusted  no  further  delay 
would  take  place  in  delivering  the  oil ;  in  reply  to  which, 
Wood  &  Co.  on  the  30th  March  wrote  to  the  petitioner, 
informing  him  that  they  had  again  applied  to  the  parties 
appointed  to  act,  who  said  that  they  expected  to  be 
enabled  to  state  something  more  fully  on  the  morrow,  as 
it  was  expected  that  something  would  be  offered  to  the 
creditors  with  a  guarantee,  and  that  the  bankrupts  would 
then  be  at  liberty  to  deal  with  the  oil  of  the  petitioner. 
On  the  3rd  April  Wood  &  Co.  addressed  another  letter 
to  the  petitioner,  informing  him  that  nothing  decisive 
was  done  in  the  affairs  of  the  bankrupts  before  the  day 
previous  to  the  date  of  that  letter,  when  the  parties 
employed  to  take  the  management  of  their  affairs  found 
so  much  difficulty  in  the  arrangement,  that  they  came  to 
the  conclusion  of  letting  them  go  through  the  Gazette,  and 
that  on  that  very  morning  the  fiat  had  been  issued.  On 
the  6th  April  the  adjudication  of  bankruptcy  appeared  in 
the  London  Gazette ;  upon  which  the  petitioner's  solicitor 
on  the  8th  April  addressed  a  written  notice  to  the  solicitor 
who  issued  the  fiat,  informing  him  that  the  nineteen 
casks  of  oil,  the  numbers  and  marks  whereof  were  speci- 
fied in  the  particulars  therein  inclosed,  and  which  were 
set  apart  from  the  rest  of  the  stock  of  the  bankrupts  in 
the  warehouse  lately  occupied  by  them,  were  the  property 
of  the  petitioner,  and  requesting  to  be  informed  of  the 


Digitized  by  Google 


CASES  IN  BANKRUPTCY 


1841.      names  of  the  assignees,  as  soon  as  they  were  chosen,  in 
order  that  he  might  make  the  requisite  formal  demand  of 

Doveb.  the  oil  from  them.  On  the  28th  April,  the  solicitor  to 
the  fiat  wrote  in  answer,  that  the  assignees  were  being 
ndvised  on  the  subject  of  the  petitioner's  claim,  and  would 
act  in  accordance  with  the  advice  they  might  receive. 
The  petitioners  solicitor  waited  for  the  determination  of 
the  assignees  until  the  8th  May,  when  he  wrote  again  for 
a  decisive  answer  as  to  the  delivery  of  the  oil,  and  com- 
plaining of  the  delay.  In  reply  to  this  last  application, 
the  solicitor  of  the  assignees  informed  the  petitioner's 
solicitor,  that  the  assignees  were  advised  that  the  oil 
belonged  to  the  estate  of  the  bankrupts,  and  were  deter- 
mined to  resist  any  proceedings  for  the  recovery  of  it. 

It  appeared  from  the  affidavits  of  one  of  the  bankrupts, 
and  of  their  clerk,  in  support  of  the  petition,  that  at  the 
time  of  the  sale  the  oil  was  in  cisterns ;  and  that  after  the 
sale,  and  previously  to  the  invoice  being  made  out,  it  was 
drawn  out  of  the  cisterns  into  nineteen  casks,  which  were 
immediately  weighed,  marked  and  numbered,  as  stated  in 
the  petition,  and  were  afterwards  set  apart  by  themselves 
in  the  shipping  warehouse  of  the  bankrupts,  to  be  ready 
for  the  order  of  the  petitioner  for  shipment,  and  were 
never  afterwards  mixed  with,  or  placed  amongst,  the  stock 
of  the  bankrupts.  That  it  was  usual  for  the  bankrupts 
in  carrying  on  their  business,  when  a  purchaser  of  oil 
resided  at  a  distance  from  Hull,  to  keep  the  oil  a  rea- 
sonable time  after  the  sale,  to  await  the  orders  of  the 
purchaser  for  shipment ;  and  that  no  customer  of  the  bank- 
rupts, nor  any  person  who  transacted  business  with  them, 
or  attended  or  frequented  their  warehouse,  could,  by 
seeing  the  nineteen  casks  of  oil  in  the  shipping  warehouse, 
be  deceived  into  the  supposition,  that  the  same  formed 
part  of  the  bankrupts'  stock. 
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It  was  also  proved  by  the  evidence  of  two  brokers  at 
Hull,  who  staled  themselves  to  be  well  acquainted  with 
the  custom  of  the  oil  trade  at  that  place,  that  it  was  cus- 
tomary for  the  oil  merchants  there,  when  a  purchaser  of 
oil  resided  at  a  distance,  to  keep  the  oil  a  reasonable  time 
in  warehouse  for  shipment ;  and  that  no  person  acquainted 
with  the  oil  trade  could  be  misled,  by  supposing  that 
these  casks  of  oil,  marked  and  separated  as  they  were 
from  the  rest  of  the  bankrupts'  stock,  were  still  at  the 
disposal  of  the  bankrupts. 

The  only  material  evidence  opposed  to  the  claim  of 
the  petitioner  was  that  of  three  oil  merchants,  who  stated 
that  it  was  common  in  the  oil  trade,  when  casks  of  oil 
have  been  once  marked  with  an  initial  letter  and  numbered, 
for  such  initial  mark  and  number  to  remain  without  any 
alteration  or  addition,  although  the  oil  may  have  been 
from  time  to  time  sold  and  transferred  to  subsequent 
purchasers. 

Mr.  Swanston,  and  Mr.  Deacon,  in  support  of  the 
petition.  As  the  oil  was  bond  fide  purchased  and  paid 
for  by  the  petitioner,  before  the  bankruptcy  of  Messrs. 
Popple,  and  the  casks  were  weighed  and  numbered, 
and  marked  with  the  initial  letter  of  the  petitioner's  firm, 
and  were  moreover  set  apart  from  the  rest  of  the  bank- 
rupt's stock  in  their  shipping  warehouse,  the  oil  could 
not  be  considered  in  the  reputed  ownership  of  the  bank- 
rupts.  The  case  of  Ex  parte  Flyn  (a),  which  occurred 
so  long  ago  as  in  the  time  of  Lord  Hardwicke,  appears 
to  be  decisive  in  favour  of  the  claim  of  the  petitioner. 
The  facts  of  that  case  were  very  similar  to  those  of  the 
present.   There,  one  Matthews  had  sold  to  the  peti- 

(o)  1  Alk.  185. 
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1841.      doners  two-thirds  of  500  barrels  of  tar,  and  the  other 
third  he  agreed  should  be  consigned  to  the  petitioners 
for  sale  at  his  risk  and  on  his  own  account,  and  that  he 
should  be  at  the  charge  of  shipping  off  the  whole. 
Matthews  caused  the  tar  to  be  put  into  a  warehouse  of 
his  own,  for  the  purposes  of  the  agreement ;  but  made 
out  a  bill  of  parcels  for  the  petitioners  of  the  two-thirds 
which  they  had  purchased,  and  the  petitioners  paid  Mat- 
thews the  amount  of  the  price.    Matthews  afterwards 
became  bankrupt,  and  his  assignees  took  possession  of 
the  tar,  as  they  found  it  remaining  in  his  warehouse ; 
and  it  was  held  by  Lord  Hardwicke,  that  this  was  not 
within  the  intent  of  the  21  Jac.  1.  c.  19.  s.  11.,  which 
meant  to  guard  leaving  goods  in  the  possession,  order 
and  disposition  of  the  bankrupt ;  for  that  it  was  only  a 
mere  temporary  custody  of  the  tar,  until  the  petitioners 
had  an  opportunity  of  shipping  it  off  to  Ireland ;  and  he 
declared  the  petitioners  to  be  entitled  to  two-thirds  of 
the  tar,  which  he  accordingly  ordered  to  be  delivered  up 
to  them  by  the  assignees.    In  the  more  recent  case  also 
of  Ex  parte  Marrable  (a),  the  same  doctrine  was  held ; 
where  a  quantity  of  wine,  which  the  bankrupt  had  sold 
previous  to  his  bankruptcy,  remained  in  his  cellar,  set 
apart  in  a  particular  bin,  and  marked  with  the  purchaser's 
seal ;  and  it  was  held,  that  the  wine  was  not  in  the  pos- 
session of  the  bankrupt,  under  such  circumstances  as  to 
deceive  his  creditors,  by  the  appearance  of  its  forming 
part  of  that  stock  to  which  they  might  give  credit ;  and 
the  assignees  were  ordered  to  deliver  up  the  wine.  It 
does  not  appear  in  the  present  case,  that  any  persons 
were  or  could  be  deceived,  by  supposing  this  oil  to  be 
the  property  of  the  bankrupts,  or  that  they  acquired  any 

(/i)  l  G.  &  J.  402. 
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false  credit  with  any  persons  with  whom  they  dealt,  1841. 
by  the  reputation  of  its  ownership.  Neither  does  it  K^pute 
appear,  that  the  oil  remained  in  the  shipping  warehouse  Dovwu 
of  the  bankrupts  an  unreasonable  time  after  the  sale, 
before  the  delivery  of  it  was  demanded  by  the  peti- 
tioner; for  the  sale  was  on  the  17th  February  at  Hull, 
and  the  petitioner  on  the  9th  March  ordered  the  bank- 
rupts to  deliver  it  to  Wood  &  Co.  This  was  nearly  a 
month  before  the  bankruptcy ;  for  the  fiat  was  not  issued 
till  the  3rd  of  April ;  and  now,  by  the  2  &  3  Vict.  c.  29, 
all  transactions  with  the  bankrupt  before  the  date  and 
issuing  of  the  fiat  against  him  are  rendered  valid,  not- 
withstanding any  prior  act  of  bankruptcy,  provided  the 
persons  so  dealing  with  the  bankrupt  had  not  notice  of 
such  act  of  bankruptcy.  If,  therefore,  the  petitioner  had 
demanded  the  oil  the  very  day  before  the  issuing  of  the 
fiat,  and  without  notice  then  of  any  act  of  bankruptcy, 
the  oil  would  not  have  passed  to  the  assignees ;  Smith 
v.  Topping  (a).  Its  continuing  in  the  possession  of  the 
bankrupts  therefore  at  the  time  of  their  bankruptcy,  was 
not  with  the  consent  of  the  petitioner,  the  true  owner ; 
but  by  the  procrastination  of  the  committee  of  the  cre- 
ditors of  the  bankrupts,  who  declined  to  deliver  it  to 
Wood  &  Co.,  and  put  them  off  with  various  excuses  from 
time  to  time  until  the  issuing  of  the  fiat. 

The  case  of  Knowles  v.  Horsfall{b)  may  probably  be 
relied  on  by  the  other  aide ;  but  it  will  be  found  on  ex- 
amination to  be  distinguishable  from  the  present.  In 
that  case  the  bankrupt  had  sold  to  the  plaintiff  several 
casks  of  brandy,  which  were  thereupon  marked  with  the 
plaintiff's  initials;  but  it  was  agreed  between  the  parties, 

(o)  5  B.  &  Ad.  674.  (6)  5  B.  &  Aid.  134. 
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1841.  that  the  brandies  should  remain  in  the  bankrupt's  vaults, 
until  it  suited  the  convenience  of  the  plaintiff  to  remove 
them  ;  and  it  was  held,  that  the  brandies  passed  to  the 
bankrupt's  assignees,  as  goods  in  his  possession,  order 
and  disposition,  by  the  consent  and  permission  of  the  true 
owner,  within  the  21  Jac,  1.  c.  19.  s.  11.  But,  there,  it 
will  be  observed,  that  the  brandies  were  to  remain  in  the 
vendors  cellars  for  an  unlimited  length  of  time,  and  were 
accordingly  found  in  his  possession  at  the  time  of  his 
bankruptcy,  with  the  consent  of  the  true  owner.  In  the 
present  case,  the  oil  was  only  to  remain  in  the  bank- 
rupts* warehouse  until  it  could  be  shipped,  and  it  was 
not  in  the  possession  of  the  vendors  at  the  time  of  their 
bankruptcy,  with  the  consent  of  the  true  owner;  for  it  was 
demanded  of  them  nearly  a  month  before.  1 1  is  very  doubt- 
ful, also,  whether  the  judgment  in  Knowles  v.  HorsfaU,  if 
strictly  scrutinized,  would  be  found  to  be  based  on  sound 
principles  of  law ;  for  Lord  Tenterden  decided  it  on  the 
ground,  merely,  that  the  brandies  were  in  the  possession, 
order  and  disposition  of  the  bankrupt,  without  adverting 
to  the  subsequent  words  of  the  11th  section  of  the  statute 
of  James  "  whereof  they  shall  be  reputed  owners,  and  take 
upon  them  the  sale,  alteration,  or  disposition,  as  owners." 
Now  there  was  certainly  in  that  case  no  evidence  of  re- 
putation of  ownership,  but  quite  the  contrary ;  for  it  was 
notorious  to  the  persons  carrying  on  the  wine  trade  at  the 
place  where  the  parties  resided,  that  the  brandies  had  been 
sold  to  the  plaintiff.  Another  case  may  be  cited  against 
the  position  for  which  we  are  contending,  and  that  is 
Thachthwait  v.  Cock(a);  but  the  decision,  there,  is  much 
weaker  against  the  claim  of  the  petitioner,  than  in  the 
former  case  referred  to.   A  quantity  of  hops  which  had 

(a)  3  Taunt.  487. 
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been  purchased  of  the  bankrupt  were  led  by  the  purchaser      1 841 . 
in  the  bankrupt's  warehouse,  for  the  purpose  of  resale,  EaTpsiite 
and  were  wholly  undistinguished  by  any  mark  from  the  1>ovbr. 
bankrupt's  other  goods,  and  were  also  exposed  to  the  view 
of  persons  coming  into  the  warehouse  to  purchase,  pro- 
miscuously with  the  other  goods  of  the  bankrupt ;  under 
these  circumstances,  therefore,  the  Court  of  Common 
Pleas  of  course  decided  that  the  hops  were  in  the  posses- 
sion, order  and  disposition  of  the  bankrupt,  within  the 
statute  of  James.    The  present  case  is  very  distinguish- 
able from  the  two  last  cited,  and  we  submit  is  clearly  not 
within  the  enactment  of  the  present  bankrupt  law,  6  Geo. 
4.  c.  16.  8.  72.,  which  provides  "  that  if  any  bankrupt,  at 
the  time  he  becomes  bankrupt,  shall,  by  the  consent  and 
permission  of  the  true  owner  thereof,  have  in  his  posses- 
sion, order  or  disposition,  any  goods  or  chattels,  whereof 
he  was  reputed  owner,  or  whereof  he  had  taken  upon 
him  the  sale,  alteration,  or  disposition,  as  owner,  the 
Commissioners  shall  have  power  to  sell  and  dispose  of 
the  same  Sec."    Now  here  the  oil  was  not  in  the  posses- 
sion of  Messrs.  Popple,  at  the  time  they  became  bank- 
rupt, with  the  consent  and  permission  of  the  true  owner; 
nor  is  there  any  evidence  that  they  were  either  the  re- 
puted owners  of  the  oil,  or  that  they  had  taken  upon 
them  the  sale,  alteration,  or  disposition,  as  owners. 

Mr.  James  Russell,  and  Mr.  Anderdon,  for  the  assig- 
nees. We  submit  that  the  oil  in  question  was  in  the 
possession,  order,  and  disposition  of  the  Popples,  at  the 
time  of  their  bankruptcy,  within  the  meaning  of  the  72nd 
section.  The  case  of  Ex  parte  Flyn{a),  which  has 
been  relied  on  by  the  other  side,  does  not  apply;  for 

(o)  l  Atk.  186. 
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184-1.  there  the  bankrupt  and  the  petitioners  were  tenants  in 
1^^e  common  of  the  tar,  the  petitioners  being  entitled  to  two 
Dover.  thirds,  and  the  bankrupt  to  one  third ;  so  that  the  bank- 
rupt's possession  of  the  tar  would  not  bring  the  case 
within  the  clause  of  reputed  ownership.  The  decision 
of  the  Court  of  King  s  Bench  in  Knowlesv.  Horsfall(a) 
is  conclusive  in  favour  of  the  assignees;  for  there, 
although  it  was  notorious  to  persons  in  the  wine  trade 
that  the  bankrupt  had  sold  the  brandies  to  the  plaintiff, 
and  no  persons  in  the  same  trade  therefore  could  have 
been  deceived  as  to  who  was  the  real  owner,  yet 
the  Court  held  that  it  was  not  sufficient  that  the  sale 
should  be  known  only  to  persons  in  the  same  trade ;  for 
that,  if  any  person  who  was  not  in  that  trade  had  gone  to 
the  bankrupt  to  purchase  the  wines,  the  bankrupt  would 
have  had  the  power  of  selling  and  delivering  them  to 
such  person.  It  is  clear,  therefore,  from  the  doctrine 
laid  down  in  that  case,  that,  if  the  bankrupt's  continued 
possession  of  goods  renders  it  only  possible  that  he  may 
be  considered  the  owner  of  them,  they  are  to  be  ac- 
counted as  in  his  order  and  disposition,  within  the  mean- 
ing of  the  statute.  In  Lingham  v.  Bigg$  (6),  it  was  ob- 
served by  Lord  C.  J.  Eyre,  that  questions  on  the  £1  Jac. 
1.  c.  19.  s.  11.  had  much  more  of  fact,  than  of  law  in 
them,  and  that  being  allowed  to  have  the  possession  of 
goods  under  circumstances  which  give  the  reputation  of 
ownership,  brings  the  case  within  the  statute,  provided 
the  possession  is  accompanied  with  the  apparent  power 
of  selling.  Now,  try  the  present  case  by  that  test. 
Had  not  the  bankrupts  the  apparent  power  of  selling  this 
oil  to  any  person  who  chose  to  buy  it  of  them  ?  It  con- 
tinued to  lie  in  their  warehouse,  as  before  the  sale,  and 

(a)  5  B.  &  Aid.  134.  (fc)  1  Bos.  &  P.  87. 
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they  had  complete  dominion  over  it.    Monkhouse  v.  1841. 
Hay  (a),  which  was  decided  on  a  writ  of  error  in  the 

9  x   "  Ex  parte 

Exchequer  Chamber,  is  also  a  strong  authority  against  Dove*. 
the  claim  of  this  petitioner.    There  the  bankrupt  had  as- 
signed a  ship  to  A.,  in  trust  to  pay  a  debt  due  to  A,  and 
his  partners,  but  with  their  permission  retained  the  pos- 
session and  disposition  of  the  ship  at  the  time  of  his 
bankruptcy ;  and  it  was  held,  that  the  ship  passed  to  the 
assignees  by  virtue  of  the  21  Jac.  1.  c.  19.  s.  11., 
although,  before  the  act  of  bankruptcy,  the  register  of  the 
ship  was  indorsed  to  A.t  and  shortly  afterwards  (three 
months  before  the  issuing  of  the  commission)  the  ship 
was  newly  registered  in  his  name,  and  continued  so  re- 
gistered at  the  time  the  commission  was  issued.  The 
present  case  is  not  like  that  of  Ex  parte  Marrable  (b), 
which  has  been  relied  on  by  the  counsel  for  the  petitioner ; 
for  there  a  formal  instrument  was  signed  by  the  bank- 
rupt, stating  that  he  held  the  wines  subject  to  a  particular 
arrangement;  the  bankrupt  was,  therefore,  in  that  case 
held  to  be  a  mere  trustee  for  the  petitioner.    In  Shaw  v. 
Harvey  (c),  also,  it  was  decided  that  wherever  goods  re- 
mained in  the  bankrupt's  apparent  possession  at  the  time 
of  his  bankruptcy,  they  passed  to  his  assignees.    It  is 
immaterial  for  how  long,  or  how  short  a  period  of  time, 
the  goods  continue  in  his  possession,  if  they  are  in  his 
order  and  disposition.    Supposing  the  oil  in  question 
had  been  resold  by  the  bankrupt  to  another  person,  who 
had  no  notice  of  the  previous  sale, — can  there  be  a 
doubt  but  that  in  such  case  the  oil  would  have  passed  to 
the  second  vendee,  in  preference  to  the  first  ? 

(a)  2  Brod.  &  B.  114.  (6)  1  G.  &  J.  402. 

(e)  1  Ad.  &  E.  920. 
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1841.  Mr.  Swaruton,  in  reply,  was  stopped  by  the  Court. 

Ex  parte 

Dover.  Sir  John  Cross. — The  only  question  in  this  case  is, 
whether  the  mere  fact  of  these  19  casks  of  oil  being  in 
the  possession  of  the  bankrupts  at  the  time  of  their 
bankruptcy,  is  conclusive  that  they  were  reputed  owners 
of  the  oil,  without  any  consideration  of  the  circumstances 
under  which  that  possession  was  retained.  Now,  what 
are  the  facts  which  have  been  established  in  evidence  ? 
It  appears  that  on  the  17th  February  the  petitioner 
bought  of  the  bankrupts  10  tons  of  oil,  which  was  then 
contained  in  cisterns  forming  part  of  their  general  stock, 
and  that  on  the  sale  being  completed  the  quantity  of  oil 
so  purchased  was  drawn  off  from  the  cisterns,  and  put 
into  19  casks,  which  were  all  numbered  and  marked  with 
the  initial  letter  of  the  petitioner's  firm,  and  removed  into 
a  distinct  and  separate  warehouse  from  that  where  the 
ordinary  business  of  the  bankrupts  was  carried  on ;  a 
warehouse  in  which  there  is  no  distinct  evidence  that 
any  other  oil  was  placed,  except  for  the  purpose  of  ship- 
ment. The  petitioner  paid  for  the  oil,  and  the  bankrupts 
wrote  him  word  that  it  might  lie  in  their  warehouse,  until 
they  received  his  orders  for  its  being  shipped ;  which, 
it  appears,  is  the  usual  course  of  the  oil  trade  at  Hull. 
The  oil  therefore  must  be  considered,  in  law,  as  in  the 
state  of  goods  bargained  and  sold  by  the  bankrupts  to 
the  petitioner;  and  the  latter  has  made  out  a  clear  case 
that  the  oil  is  his  own  property,  subject  only  to  the  pro- 
visions of  the  act  of  parliament  that  relate  to  reputed 
ownership.  The  assignees  roust  therefore  make  out 
their  right  to  retain  this  oil,  under  the  provisions  of  the 
act  in  question,  notwithstanding  it  may  be  the  property 
of  another  person.    Now,  what  are  the  words  of  the 
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statute,  under  which  alone  they  can  establish  this  right?  1841. 
The  6  Geo.  4.  c.  16.  s.  lit.  enacts  "that  if  any  bankrupt  Kxp^ru 
at  the  time  he  becomes  bankrupt  shall,  by  the  consent  Doter. 
and  permission  of  the  true  owner  thereof,  have  in  his 
possession,  order,  or  disposition,  any  goods  or  chattels 
whereof  he  was  reputed  owner,  or  whereof  he  had  taken 
upon  him  the  sale,  alteration,  or  disposition  as  owner, 
the  Commissioners  shall  have  power  to  sell  and  dispose 
of  the  same  for  the  benefit  of  the  creditors."  What 
proof  has  been  adduced  by  the  assignees  of  their  right  to 
keep  this  property  from  one  who  has  proved  himself  to 
be  the  true  owner  of  it?  Have  they  offered,  in  the  first 
place,  any  evidence  that  the  bankrupt  was  the  reputed 
owner  of  the  oil  ?  There  is  certainly  no  direct  evidence 
of  that  fact ;  for  not  one  person  has  sworn  that  he  be- 
lieved him  to  be  the  owner  of  the  19  casks  of  oil. 
At  the  same  time  I  am  free  to  admit,  that  if,  from  all  the 
facts  of  the  case,  an  irresistible  conclusion  could  be 
drawn  that  the  bankrupt  was  the  reputed  owner  of  this 
property,  I  should  think  myself  bound,  without  requiring 
direct  proof  on  the  subject.  But,  did  the  bankrupt  (in 
the  words  of  the  act  of  parliament)  take  upon  himself  the 
sale,  alteration,  or  disposition  of  the  oil,  as  owner?  It  is 
not  pretended  that  he  ever  took  upon  himself  to  do  so. 
The  case  of  Knowles  v.  Horsfall(a)  and  other  cases  have 
been  referred  to  in  the  course  of  the  argument,  where  the 
Courts  have  come  to  the  decision,  that,  under  certain 
special  circumstances,  goods  found  in  the  possession  of 
the  bankrupt  at  his  bankruptcy  must  be  considered  in  his 
reputed  ownership.  But,  without  impeaching  the  autho- 
rity of  Knowles  v.  Horsfall,  it  is  sufficient  to  say  that  the 

(a)  5  B.&  Aid.  134. 

v  2 
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1841.      present  case  differs  from  that  in  a  material  fact,  namely, 


that,  whatever  may  have  been  the  reputation  of  ownership, 
Dover.      the  oil  in  this  case  did  not  continue  in  the  possession 
of  the  bankrupts  at  the  time  of  their  bankruptcy,  with 
the  consent  and  permission  of  the  true  owner ;  for  it  was 
demanded  of  them  on  the  9th  March,  and  the  fiat  was 
not  issued  before  the  3rd  of  April ;  the  period  of  the 
issuing  of  the  fiat  being  now  (by  the  recent  statute  of  2  & 
3  Vict.  c.  29.),  substituted  for  the  act  of  bankruptcy,  in 
relation  to  all  dealings  and  transactions  with  the  bank- 
rupt.   But,  independently  of  this  feature  of  the  case,  I 
found  my  judgment  upon  the  absence  of  all  evidence  of 
reputed  ownership.    The  oil,  when  bought,  was  sepa- 
rated from  the  other  stock  of  the  bankrupts ;  the  casks 
containing  it  were  marked  with  the  petitioner's  initials, 
and  put  into  another  and  distinct  warehouse  ;  and  there 
is  no  evidence  that  any  human  being  but  the  bankrupts' 
servants  ever  saw  them  in  the  shipping  warehouse.  As 
in  the  case  of  the  wine  stowed  away  in  the  dark  cellar  of 
the  wine  merchant,  so,  in  the  present  case,  I  think  it 
would  be  most  unjust  to  hold,  as  against  the  true  and 
lawful  owner,  that  these  casks  of  oil  were  in  the  reputed 
ownership  of  the  bankrupts,  because  they  happened  to 
be  found  in  some  corner  of  their  premises,  although  out 
of  sight  of  all  their  customers.    I  can  find  nothing  what- 
ever in  this  case  leading  to  the  conclusion  of  reputed 
ownership,  except  the  mere  fact  of  possession  ;  and  that, 
in  my  opinion,  is  not  enough  to  bring  the  case  within  the 
statute.    It  has  been  suggested,  that  the  matter  might  be 
referred  to  the  decision  of  another  Court,  by  directing  an 
issue  or  an  action  at  law ;  but,  as  I  have  no  doubt  both 
on  the  law  and  facts  of  the  case,  that  proceeding  would 
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be  an  unnecessary  waste  of  time  and  money  to  all  parties  1841. 


Order,  that  the  assignees  should  deliver  up  the  oil 
to  the  petitioner,  and  pay  him  his  costs,  which, 
with  their  own  costs,  they  were  at  liberty  to 
retain  out  of  the  estate. 


Ex  parte 

DuVEB. 


Ex  parte  William  Pennell  and  others. — In  the 
matter  of  Thomas  Keasley  and  Joseph  Leonard 

v  Setjtanti'  Ihh 

Keasley.   HaU, 

July  16  and  24 

This  was  the  petition  of  assignees  to  expunge  a  proof  A.  and  B.,  for  a 

valuable  con- 

which  had  been  made  by  an  annuity  creditor,  for  the  aideration  paid 
value  of  the  annuity.  with Js'their 

By  indenture,  bearing  date  the  19th  June  1837,  and  fng^  annuity 
made  between  the  two  bankrupts  of  the  first  part,  Wm.  Xrie  jointly,11* 
Keasley  of  the  second  part,  and  Rich.  Ullathorne  of  the  J^J^^ 
third  part,  after  reciting  an  agreement  between  R.  Ulla-  ^three,'™' 

thorne  and  the  bankrupts  for  the  purchase  by  R.  Ulla-  •pmeoroneof 

r  r  J  them,  shall  well 

thorne  of  an  annuity  of  800/.,  and  that  it  was  agreed  aod  truly  p»y 

the  annuity.  A 

that  the  same  should  be  secured  by  that  indenture,  and  warrant  of  attor- 
ney, of  even  date 

also  by  the  warrant  of  attorney  of  the  bankrupts  and  of  with  the  ioden- 
W.  Keasley  as  their  surety,  it  was  witnessed,  that  in  giv l'D Ty  the*0 
consideration  of  the  sum  of  1000/.,  and  of  a  bill  of  ex-  JlU  "curlty;" 
change  for  3000/.  paid  and  delivered  to  the  bankrupts  "elebyde- 
by  Ullathorne,  they,  the  bankrupts  and  W.  Keasley,  did  -J^^t 
grant  unto  Ullathorne  for  the  lives  of  five  persons  therein  J^J^J  ™f 
named,  and  the  life  of  the  survivor  of  them,  an  annuity  ■Uoro«y  *houid 

'  be  considered  as 
a  further  secu- 
rity to  D.    A. and  B.  afterwards  became  bankrupts. 
Held,  1st,  That  D.  might  prove  against  the  estate  of  A.  and  B.  for  the  value  of  the 
annuity. 

2nd,  That  the  covenant  to  pay  the  annuity  was  not  merged  in  the  judgment. 
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1841.      of  800/.,  payable  quarterly.    And  the  bankrupts  and  W. 

Keasley,  and  each  and  every  of  them,  did  thereby  for 

Kx  parte 

Pennell     themselves  jointly,  and  any  two  of  them  separately  and 
apart  from  the  other  of  them,  and  each  of  them  for  him- 
self severally,  covenant  with  Ullathorne,  that  they  the 
said  bankrupts  and  W.  Keasley,  or  some  or  one  of  them, 
should  well  and  truly  pay  the  annuity.    But  it  was  pro- 
vided, that  if  the  bankrupt  and  W.  Keasley  should  pay 
unto  Ullathorne  400/.  by  equal  quarterly  payments  in 
every  year  for  the  first  four  years  and  a  half  after  the 
date  of  the  indenture,  or  within  one  month  after  notice 
in  writing  given  by  Ullathorne,  then  Ullathorne  engaged 
during  such  four  years  and  a  half,  but  not  further,  to 
accept  such  reduced  sum  of  400/.  in  lieu  and  satisfaction 
of  the  annuity  of  800/.,  and  so  in  proportion  for  so  much 
of  such  annuity  as  should  remain  unredeemed.  There 
was  also  a  condition  on  the  part  of  Ullathorne,  that  if 
the  bankrupts  and  W.  Keasley,  or  any  of  them,  should, 
after  the  19th  June  1840,  be  desirous  of  redeeming  the 
annuity  of  800/.,  or  any  part  thereof,  not  being  less  at 
any  one  time  than  200/.  thereof,  and  should  give  three 
months'  previous  notice  to  Ullathorne,  then  Ullathorne 
should  receive  the  sum  of  1000/.  for  the  re-purchase  of 
such  200/.  of  the  annuity,  and  so  in  proportion  for  any 
larger  sum.    And  it  was  further  agreed,  that  the  judg- 
ment to  be  entered  up  on  the  warrant  of  attorney  was 
intended  and  should  be  considered  only  as  a  further 
security  to  Ullathorne  for  the  annuity  of  800/.,  and  that 
no  execution  should  be  issued  upon  it,  unless  the  annuity 
should  be  in  arrear  for  the  space  of  one  month  after 
notice  and  request  in  writing  to  pay  it. 

The  warrant  of  attorney  referred  to  in  the  above 
indenture  was  of  even  date  with  the  indenture,  and  was 
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stated,  by  a  memorandum  indorsed  on  it,  to  have  been  1841. 
given  as  a  security  collaterally  with  the  indenture,  for 
securing  the  annuity  of  800/.  Pennell 

On  the  7th  July  1837,  judgment  was  signed  on  the 
warrant  of  attorney  mentioned  in  the  above  indenture 
against  the  bankrupts  and  W.  Keasley  jointly,  for  the 
sum  of  8000/. ;  which  judgment  was  still  in  full  force. 

One-fourth  part  of  the  annuity  had  been  re-purchased, 
prior  to  the  issuing  of  the  fiat. 

On  the  10th  February  last  Ullathorne  was  admitted 
to  prove  against  the  joint  estate  of  the  bankrupts  for  the 
sum  of  90/.  for  arrears  of  the  annuity,  and  also  for  the 
sum  of  2994/.,  being  the  amount  ascertained  by  the 
Commissioners  as  the  value  of  the  unredeemed  portion 
of  the  annuity.  The  assignees  subsequently  applied  to 
the  Commissioners  to  expunge  the  proof,  on  the  ground 
that  the  annuity  was  granted  by  the  bankrupts  and  W. 
Keasley  jointly,  and  each  of  them  separately,  and  that  a 
joint  judgment  had  been  entered  up  against  all  the 
three ;  but  the  Commissioners  declined  to  expunge  the 
proof. 

■ 

Mr.  Spence,  and  Mr.  J.  Russell,  in  support  of  the 
petition.  The  annuity  creditor  in  this  case  has  a  higher 
security  than  the  covenant  to  pay  the  annuity,  having 
obtained  a  joint  judgment  against  the  bankrupts  and  W. 
Keasley :  he  cannot  therefore  come  to  prove  for  a  gross 
sum,  as  for  the  value  of  the  annuity,  when  he  has  got  a 
judgment  for  his  debt.  The  Court  some  time  ago  laid 
down  this  principle  in  Ex  parte  Christy  {a),  where  B. 
and  C,  being  indebted  to  A.,  gave  him  a  joint  and 
several  bond,  and  A.  took,  as  part  of  the  same  security, 
(o)  Mont.  &  B.  352  ;  2  Deac.  &  C.  155. 
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a  joint  warrant  of  attorney,  and  entered  up  a  joint  judg- 
ment ;  and  it  was  held,  that  the  bond  was  merged  in  the 
judgment,  and  that  A.  could  only  prove  against  the 
joint  estate  of  B.  and  C.  [Sir  John  Cross.  In  that  case 
the  judgment  was  for  a  specialty  debt :  here  it  is  merely 
a  collateral  security  for  payment  of  the  annuity.]  The 
covenant  by  the  two  bankrupts  is  not  that  those  two 
should  pay  the  annuity,  but  that  they  and  W.  Keasley 
should  pay  it ;  for  the  grant  of  the  annuity  is  not  by  the 
two,  but  by  the  three ;  and  the  creditor  has  endeavoured 
to  make  out  that  he  has  a  right  to  prove,  as  for  an  annuity 
granted  by  the  two.  Before  the  49  Geo.  S.  c.  140.,  an 
annuity  creditor  could  only  prove  for  the  value  of  the 
annuity,  if  it  was  secured  by  a  bond,  and  the  bond  was 
forfeited  before  the  bankruptcy:  if  it  was  merely  secured 
by  covenant,  he  could  then  prove  only  for  the  arrears ; 
and  then  came  the  6  Geo  A.  c.  16.  s.  54.,  which  enabled 
the  creditors  to  prove  for  the  value  of  the  annuity,  by 
whatever  assurance  it  might  be  secured,  as  well  as  for 
the  arrears.  But  to  prove  against  whom  ?  Why  against 
the  persons  granting  the  annuity ;  not  against  those  who 
•  covenant  that  the  grantors  shall  pay  it.  The  covenantee 
in  this  case  cannot  prove  on  the  covenant  against  the 
covenantors;  for  it  is  in  its  nature  not  proveable;  being 
a  covenant  not  that  the  two  bankrupts  shall  pay  the 
annuity,  but  that  they  and  another  person  shall  pay  it. 
The  creditor  here  comes  merely  to  prove  for  the  value 
of  the  annuity,  under  the  54<th  section ;  and  the  question 
is,  who  are  the  grantors  ?  Now,  the  grant  is  by  the  three 
jointly,  or  each  of  them  separately ;  he  cannot  therefore 
prove  for  the  value  of  the  annuity  against  the  two. 

Mr.  Swanston,  and  Mr.  Anderdon,  contra.  The  ques- 


18  41. 


Ex  parte 
Pennell 
and  others. 
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Ex  parte 


tion  in  this  case  is,  whether  the  two  bankrupts  are  not  1841. 
annuity  debtors,  within  the  meaning  of  the  act  of  parlia- 
ment.   If  the  Court  should  hold  that  they  are  not,  then 
we  say  that  the  act  of  parliament  has  not  provided  for  a 
case  of  this  description.    Now  it  appears  from  the  deed, 
that  the  bankrupts  received  the  consideration  for  the 
annuity,  and  that  W.  Keasley  merely  joined  in  the  grant 
and  the  covenant  as  surety.    The  covenant  is  by  the 
three,  or  any  two  of  them,  to  pay  the  annuity;  and  we 
have  proved  against  the  two.    What  are  the  words  of 
the  54th  section?    "  That  any  annuity  creditor  of  any 
bankrupt,  by  whatever  assurance  the  same  may  be  as- 
sured, and  whether  there  were  or  not  any  arrears  of  such 
annuity  due  at  the  bankruptcy,  shall  be  entitled  to  prove 
for  the  value  of  such  annuity.**   Now,  they  on  the  other 
side,  in  order  to  prevent  us  from  proving  for  the  value  of 
this  annuity,  must  be  driven  to  contend  that  a  covenant 
is  not  an  assurance.    Their  proposition  is,  that  you  can- 
not, under  a  covenant  by  two  persons  to  pay  an  annuity, 
prove  against  those  two,  because  a  third  person  joined 
with  the  two  in  granting  the  annuity.    [Sir  J,  Cross. 
Here  the  three  grant,  and  the  two  covenant  to  pay :  the 
only  question  is,  therefore,  whether  the  covenantors  are 
not  to  be  considered  the  debtors  to  pay  the  annuity,  as 
well  as  the  grantors.]    The  real  debtors  to  pay  the  an- 
nuity are  the  principals  who  received  the  consideration 
for  granting  it,  not  the  surety  who  joined  them  in  the 
grant.    This  appears  from  the  decision  of  the  Court  of 
Common  Pleas  in  Thompson  v.  Thompson  (a),  where  it 
was  held  that  the  instalments  of  an  annuity,  for  the  pay- 
ment of  which  a  bankrupt  is  surety  only,  and  which  he 
covenants  to  pay  in  case  of  the  default  of  the  grantor,  are 

(a)  2  Bir^.  N.  C.  168. 
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1841. 

Ex  parte 
Pmnneix 
and  others. 


not,  where  they  become  due  after  his  bankruptcy,  prove- 
able  under  a  fiat  against  the  surety.  In  the  present 
case,  therefore,  if  W.  Keasley,  the  surety,  had  become 
bankrupt,  he  could  not  have  proved  for  the  value  of  the 
annuity  against  his  estate,  but  only  for  such  arrears  as 
were  due  before  his  bankruptcy,  consequently  the  first 
objection  to  the  proof,  because  it  was  granted  by  the  two 
bankrupts  and  W.  Keasley  jointly,  is  of  no  avail.  The 
debt  is  the  debt  of  the  two,  and  we  have  a  distinct  con- 
tract by  the  two,  that  the  three,  or  the  two,  shall  pay  the 
debt 

The  other  objection  to  the  proof,  that  a  joint  judgment 
has  been  entered  up  against  the  three,  and  therefore 
that  the  covenant  is  merged  in  the  judgment,  is  equally 
untenable.  In  Ex  parte  Christy  (a),  which  has  been 
cited  by  the  other  side,  the  bond  was  held  to  be  merged 
in  the  judgment,  because  it  was  not  a  case  of  collateral 
security,  but  a  security  given  by  the  same  parties  founded 
on  the  original  bond.  Here  the  original  debt  was  the 
contract  of  the  two  bankrupts  to  grant  the  annuity,  and 
the  warrant  of  attorney  was  only  given  by  them  and 
W.  Keasley,  as  a  collateral  security.  But  in  proceedings 
in  bankruptcy,  a  judgment  is  not  always  considered  to 
extinguish  a  debt  of  an  inferior  degree.  Thus,  in  Bry~ 
ant  v.  Withers  (b),  it  was  held  that  a  debt  for  money 
lent,  due  to  a  creditor  at  the  time  when  an  act  of  bank- 
ruptcy was  committed  by  the  debtor,  was  sufficient  to  sup- 
port a  commission  against  him,  although  afterwards,  and 
before  petitioning  for  such  commission,  the  creditor  ob- 
tained judgment  against  him  for  a  sum  of  money  including 
such  debt;  and  that  the  affidavit,  made  in  order  to  obtain 
the  commission,  might  be  an  affidavit  of  debt  for  money 

(a)  Mont.  6c  B.  352  ;  2  Deac.  fit  C.  166.         (6)  2  M.  fit  8. 123. 
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lent.    What  Lord  Ellenborough  says  in  that  case  is  very  1841. 

strong  in  support  of  the  right  of  proof  in  this.  In 

allusion  to  Lord  Hardwickes  judgment  in  Ambrose  v.  Pennbll 

and  others. 

Clendon  (a),  which  had  been  referred  to  in  the  argument, 
he  says,  that  "  it  was  founded  on  this,  that  although  the 
bond  was  an  extinguishment  with  regard  to  the  bankrupt 
himself,  because  it  was  a  debt  of  a  higher  nature,  yet,  in 
the  proceeding  under  a  commission  of  bankrupt,  both 
debts  were  the  same,  or,  in  other  words,  in  bankruptcy 
the  creditors  all  come  in  pari  passu.11    And  he  asked, 
"  whether  this  was  really  and  truly  less  a  debt  for  money 
lent,  because  it  had,  to  certain  intents,  been  changed  by 
the  judgment  ?   Still  it  might  be  for  money  lent,  though, 
for  the  better  securing  the  money,  the  creditor  had  ob- 
tained a  judgment."    The  same  doctrine  was  acted  upon 
in  Twopenny  v.  Young  (6);  where  B.,  being  indebted  to 
A.f  procured  C.  to  join  with  him  in  giving  a  joint  and 
several  promissory  note  for  the  amount,  and  afterwards 
having  become  further  indebted,  and  being  pressed  by 
A.  for  further  security,  B.  by  deed  (reciting  the  debt, 
and  that  for  a  part  a  note  had  been  given  by  him  and  C, 
and  that  A.  having  demanded  payment  of  the  debt,  B. 
had  requested  hira  to  accept  a  further  security)  assigned 
to  A.  all  his  household  goods  as  a  further  security,  with 
a  proviso,  that  he  should  not  be  deprived  of  the  posses- 
sion of  the  property  assigned,  until  after  three  days' 
notice;  and  it  was  held,  that  this  deed  did  not  extinguish 
or  suspend  the  remedy  on  the  note,  but  that  A.  might, 
notwithstanding  the  deed,  sue  C.  at  any  time.  Mr. 
Justice  Holroyd,  in  delivering  his  judgment  in  that  case, 
says,  "  It  is  clear,  from  the  recital  of  the  deed,  that  it 
was  intended  that  the  note  should  continue  an  existing 

(a)  2  Str.  1042.  (6)  3  B.  fic  C.  208. 
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security,  and  the  deed  is  not  strong  enough  to  operate 
by  law  in  destruction  of  that  intention;**  and  he  added, 
that  he  did  not  rely  upon  the  oilier  points  in  the  case, 
"  but  upon  the  intent  appearing  on  the  face  of  the  deed." 
The  decision  of  this  Court  in  Ex  parte  Bate  (a),  is  pre- 
cisely to  the  same  effect.  We  here,  therefore,  rest  with 
confidence  on  the  intention  of  the  parties  being  manifest 
in  this  case,  that  the  warrant  of  attorney  and  judgment 
thereon  were  not  to  supersede  the  effect  of  the  deed,  but 
were  merely  to  operate  as  a  collateral  security. 

Mr.  Spence,  in  reply.  It  must  be  remembered,  that 
in  this  case  the  grant  of  the  annuity  is  by  the  three;  and, 
that  the  covenant  to  pay  it,  on  which  the  creditor  now 
seeks  to  avail  himself,  is  by  the  two;  the  covenant,  more- 
over, is  not  that  the  two  bankrupts  shall  pay  the  annuity, 
But  that  the  three  shall  pay  it ;  the  grantors  and  cove- 
nantors therefore  are  not  the  same  persons.  But  this 
judgment  prevents  the  creditor  from  resorting  to  the 
covenant ;  for  you  cannot  proceed  on  a  covenant  to  re- 
cover the  arrears  of  an  annuity,  where  you  have  already 
recovered  a  judgment  for  those  very  arrears.  All  that 
was  decided  in  Thompson  v.  Thompson  (b)  was,  that  it 
was  a  sufficient  objection  to  the  proof  against  the  surety, 
that  there  were  no  arrears  of  the  annuity  due  at  the 
period  of  his  bankruptcy, — not  that  the  value  of  the  an- 
nuity could  have  been  proved,  either  against  one  party 
or  the  other,  under  the  54th  section  of  the  set  of  parlia- 
ment. The  principle,  also,  on  which  this  Court  pro- 
ceeded in  Ex  parte  Christy,  has  been  misapprehended 
by  the  other  side;  the  foundation  of  that  judgment  being, 
that  the  creditor  having  entered  up  a  joint  judgment 

(a)  3  Deec.  358.  (6)  2  Biog .  N.  C.  168. 


1841. 
Fx  parte 

Pis  N  NELL 
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against  the  bankrupts  upon  a  joint  and  several  bond,  he 
could  not  afterwards  resort  to  the  former  security. 

Sir  John  Cross.— My  first  impression  was,  that  this 
was  the  case  of  a  covenant  by  the  three  to  pay  the  an- 
nuity, and  that  the  judgment  was  against  the  three.  But 
I  find,  that  the  covenant  is  by  the  three  jointly,  and  by 
any  two  of  them  separately.  If  this  covenant  is  to  be 
considered  as  merged  in  the  judgment,  then  the  creditor 
will  of  course  not  be  an  annuity  creditor,  but  only  a 
judgment  creditor.  My  present  construction  of  the  terms 
of  the  grant  of  the  covenant  in  the  deed  is,  that  the 
annuity  was  granted  by  the  three,  and  the  covenant  was 
a  joint  and  several  covenant  that  the  three,  or  two,  or 
one  of  them  should  pay  it.  But  as  it  is  an  important 
point,  I  will  take  time  to  consider  of  my  judgment. 

Cur,  adv.  vult. 

Sir  John  Cross. — In  this  case  the  two  bankrupts,  July  24. 
together  with  one  W.  Keasley,  in  consideration  of  4000/. 
paid  to  the  bankrupts,  granted  to  the  petitioner  an  an- 
nuity of  800/.  during  the  lives  of  several  persons  named 
in  the  deed.  The  Commissioners  have  admitted  a  proof 
of  the  annuity  debt  against  the  joint  estate  of  the  two 
bankrupts,  and  valued  it,  pursuant  to  the  statute,  at 
3084/.  The  assignees  have  applied  to  this  Court  to  ex- 
punge the  proof,  and  they  advance  two  objections  to  it. 
The  first  is,  that  the  debt  is  the  joint  and  several  debt 
of  three  persons,  and  cannot  therefore  be  charged  against 
two  of  them  jointly;  and  the  second  objection  is,  that 
the  petitioner,  under  a  warrant  of  attorney,  given  together 
with  the  deed,  has  entered  up  judgment  against  the  three 
jointly;  whereby  the  original  debt  is  merged  in  the  joint 


1841. 
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1841.      judgment.    It  is  clear  from  the  authorities  cited  in  the 
^Tpte     argument,  that  the  merger  of  a  debt  in  a  higher  security 
and  oiheri.    may  ^  prevented  by  the  act  and  intention  of  the  parties; 

and  that  a  judgment  does  not  necessarily  extinguish  a 
prior  debt.  And  there  appears  no  doubt  of  the  intention 
of  the  parties  in  the  present  case;  for  they  have  expressly 
"  declared  and  agreed  that  the  warrant  of  attorney  for 
entering  up  the  judgment  is  given  as  a  security  collaterally 
with  the  indenture,  bearing  even  date  therewith,"  and  also 
"  that  the  judgment  shall  be  considered  only  as  a  further 
security  for  the  annuity."  And  it  seems  to  me  repugnant 
to  reason,  that  a  future  annuity  debt  should  be  merged  in  a 
by-gone  judgment.  I  am  therefore  of  opinion,  that  the 
debt  in  question  is  not  merged,  and  that  the  annuitant 
is  entitled  to  the  full  benefit  of  the  annuity  deed,  as  if 
the  judgment  had  not  existed.  This  being  the  case,  we 
must  refer  to  the  deed  itself,  in  order  to  ascertain  whether 
the  annuitant  is  warranted  in  charging  the  debt  against 
any  two  of  the  three  grantors.  It  appears  by  the  deed, 
that  the  consideration  was  paid  to  the  two  bankrupts, 
and  that  W.  Keasley  became  a  party  to  the  deed,  as  a 
surety  for  the  other  two.  By  the  terms  of  the  deed  the 
three  Keasley  st  and  each  and  every  of  them,  grant  the 
annuity,  and  then  follows  the  covenant  for  the  payment, 
and  it  is  in  these  words—"  The  three  grantors,  for  them- 
selves, their  heirs,  &c.  jointly,  and  any  two  of  them 
separately  and  apart  from  the  other  of  them,  do  hereby 
for  themselves,  their  heirs,  &c.  jointly,  and  each  of  them 
separately  and  apart  from  the  others  and  other  of  them, 
doth  hereby  for  himself,  his  heirs,  &c.  severally  cove- 
nant, promise  and  agree  with  and  to  the  said  R.  Ulla- 
thorne,  his  executors,  &c.  that  they  (the  three)  or  some 
or  one  of  them,  or  their,  some  or  one  of  their  heirs,  &c. 
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shall  and  will  well  and  truly  pay  the  said  annuity."  1841- 
There  appears  to  be  some  confusion  and  tautology  in     Ex  parte 
this  covenant,  yet  I  think  the  clear  intention,  of  it  is  to  Jj^JJ^'. 
bind  any  two  of  the  three,  as  well  as  any  one,  and  all, 
to  the  payment  of  the  annuity ;  and  therefore  that  the 
Commissioners  have  done  right  in  admitting  the  proof 
against  the  two  bankrupts,  and  that  the  petition  of  the 
assignees  to  expunge  the  proof  must  be  dismissed. 

Petition  dismissed ;  costs  of  both  parties  out  of  the 
estate. 


Ex  parte  Wood. — In  the  matter  of  Christopher 

iif  Serjeants'  Inn 

Webster.  ^  HaUt 

July  17. 

This  was  the  petition  of  a  joint  creditor,  on  behalf  of  Joint  creditors, 
himself  and  others,  stating  a  surplus  after  payment  of  underVLparlue 
the  separate  creditors  in  full,  and  praying  a  declaration  SVccd"*"11"1 
of  the  Court  that  the  joint  creditors  were  entitled  to  JE^JJS  out 
dividends  out  of  this  surplus  fund.    The  bankrupt  had  °^^of 
been  a  partner  in  a  Joint  Stock  Banking  Company,  which  *J,a,«-  btfore 
had  become  insolvent;  but  he  had  paid  up  the  calls  upon  creditor*  are 

paid  interest  on 

all  his  shares,  and  at  the  time  of  the  failure  of  the  bank,  their  debt*. 

A  pelitioo  by 

he  had  a  balance  of  1000/.  lying  there.    The  creditors  of  joiot  creditor* 
the  bank  had  proved  as  joint  creditors  under  a  separate  should  be  served 
fiat  issued  against  the  bankrupt,  so  that  the  surplus  of  ^tVl* 
his  estate  was  now  claimed  in  discharge  of  the  debts  of 
the  banking  company  in  which  he  had  been  a  share- 
holder.   The  bankrupt  had  died  since  the  issuing  of  the 
fiat.    The  main  question  was,  whether  the  joint  creditors 
were  entitled  to  receive  dividends  on  their  proofs,  until 
the  separate  creditors  had  received  interest  on  the  amount 
of  their  debts. 
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1841.  Mr.  Swenuton,  and  Mr.  Anderdon,  in  support  of  the 
petition.    This  petition  is  presented  under  the  62nd 

WoOD'  section  of  the  6  Geo.  4.  c.  16.,  which  enables  any  credi- 
tors to  whom  a  bankrupt  is  indebted  jointly  with  any 
other  partners  of  a  firm  of  which  the  bankrupt  was  a 
member,  to  receive  dividends  out  of  the  separate  estate 
of  the  bankrupt,  as  soon  as  the  separate  creditors  have 
received  the  full  amount  of  their  respective  debts.  This 
section  has  superseded  the  provisions  of  the  former 
general  order  (a),  as  to  disposing  of  the  surplus  of  the 
separate  estate.  But  the  rule  that  was  always  acted  upon 
before  the  statute  was,  that  where  there  was  a  surplus  of 
the  separate  estate,  that  surplus  shall  not  go  immediately 
to  pay  such  interest  to  the  separate  creditors,  but  should 
first  be  applied  to  make  the  joint  creditors  equal  with  the 
separate  creditors,  as  to  the  principal  of  their  respective 
debts;  Ex  parte  Reeves  (b).  This  is  only  consistent 
with  the  rule  in  equity,  which  permits  a  joint  creditor, 
though  his  debt,  at  law,  continues  only  against  the 
surviving  debtors,  to  resort  in  equity  to  the  assets  of  a 
deceased  partner;  Devaynes  v.  Noble(c).  The  objec- 
tion made  to  this  petition  by  the  bankrupt's  executor 
is,  that  there  is  some  outstanding  suit  of  the  banking 
company  still  depending;  but  to  this  suit  neither  the 
assignees,  nor  the  bankrupt's  executor,  are  parties. 

Mr.  J.  Russell,  on  behalf  of  the  executor,  objected  to 
any  Order  being  made  on  this  petition,  as  the  executor 
of  the  bankrupt  had  not  been  served  with  it. 

(a)  Lord  Loughborough' '$  General  Order,  8  March  1794  ;  2  Deac.  B.  L. 
89. 

(6)  9  Vet.  690.   There  i»  nothing  in  the  6  Ceo  4.  c.  16.  to  vary  this 

rule.  Ex  parte  Minchin,  2  G.  6t  J.  287. 

(c)  1  Meriv.  529. 
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Mr.  Swanston.  The  bankrupt  can  have  no  right  to  1841. 
any  part  of  the  surplus,  until  all  the  joint  debts  are  paid 

Hx  parti 

as  well  as  the  separate  debts,  together  with  interest  upon  Wood. 
each  description  of  debts.  If  the  Court,  however,  should 
think  that  the  bankrupt's  executor  has  a  right  to  be 
heard  upon  this  occasion,  it  will  not  forget  that  the  peti- 
tioner has  not  brought  him  here,  but  that  he  is  served 
with  the  petition  at  his  own  instance. 

Sir  John  Cross  thought  that  the  bankrupt's  executor 
ought  to  have  been  served  with  the  petition. 

Note.  It  was  then  arranged,  that  copies  of  the  affi- 
davits in  support  of  the  petition  should  be  furnished  to 
Mr.  RusselCs  client,  and  that  he  should  be  heard  in 
opposition,  before  judgment  was  pronounced.  The 
hearing  of  the  petition  then  proceeded. 

Mr.  Saunders,  for  the  separate  creditors.  The  62nd 
section  expressly  declares  that  the  joint  creditors  shall 
not  receive  any  dividends  out  of  the  separate  estate,  until 
all  the  separate  creditors  shall  have  received  the  full 
amount  of  their  respective  debts;  and  then  the  132nd 
section  prohibits  the  assignees  from  paying  the  surplus 
to  the  bankrupt,  until  all  the  creditors  shall  have  received 
interest  upon  their  debts.  Now,  in  Ex  parte  Reeve  (a), 
Lord  Eldon  says  that  the  interest  is  as  much  a  debt  due 
from  the  bankrupt,  as  the  principal.  If  this  be  so,  then 
it  is  clear  that  the  joint  creditors  have  no  right  to  any 
dividend,  until  the  separate  creditors  have  received  the 
full  amount  of  principal  and  interest  on  their  debts. 
[Sir  John  Cross.  If  Lord  Eldon  alluded  to  interest 
payable  by  contract  on  debts,  then  the  observation 

(•)  9  Ve».  590. 
VOL.  II.  X 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 


applies ;  but  here  the  interest  is  only  given  by  the  act  of 
parliament,  and  not  by  contract.]  The  distinction  of  this 
case  from  those  which  have  been  cited  is,  that  it  is  a 
separate  fiat ;  all  the  other  cases  have  been  under  joint 
commissions  or  fiats.  The  assignees  under  a  separate 
fiat  have  no  power  over  the  joint  estate.  Suppose  a 
dividend  under  the  separate  estate  is,  for  some  cause  or 
other,  delayed  for  four  years,  when  it  is  sufficient  to  pay 
21*.  in  the  pound.  This  small  surplus  would  not  be 
enough  to  satisfy  the  separate  creditors  interest  on  their 
respective  debts,  and  it  would  be  most  unjust  that  any 
portion  of  it  should  go  to  the  joint  creditors,  until  the 
separate  creditors  have  received  interest  on  their  debts. 

Sir  John  Cross. — As  it  is  a  new  question,  and  one  of 
some  nicety,  and  the  Court  has  consented  to  hear  counsel 
on  behalf  of  the  bankrupt  on  a  future  day,  I  shall  for  the 
present  forbear  expressing  my  opinion. 

Cur.  adv.  vult. 

July  28.  Mr.  J.  Russell,  and  Mr.  Holt,  appeared  on  this  day  to 
argue  the  case  on  behalf  of  the  personal  representative 
of  the  bankrupt. 

Mr.  Swanston,  and  Mr.  Anderdon,  for  the  petitioner, 
objected  to  their  being  heard,  unless  their  client  would 
submit  to  be  bound  by  any  Order  which  the  Court  might 
make. 

Mr.  J.  Russell,  and  Mr.  Rolt,  declined  entering  into 
any  agreement  on  the  subject,  but  insisted  on  their  right 
to  be  heard. 

Sir  John  Cross  held,  that  by  appearing,  the  executor, 
in  effect,  submitted  to  the  jurisdiction  of  the  Court. 


1841. 

Ex  parte 
Wood. 
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Mr.  Swans  ton,  and  Mr.  Anderdon,  then  re-opened  the 
case.  Ex  parte  Marston  (a)  decides  that  the  remedies 
provided  by  7  Geo.  4.  c.  46.,  in  the  case  of  joint  stock 
banking  companies,  are  given  in  addition  to  and  are  not 
substituted  for  the  remedies  available  in  ordinary  cases. 
The  same  point  was  decided  in  Ex  parte  Wood(b). 
The  usual  rule  for  the  administration  of  assets  in  the 
case  of  partnerships  is  therefore  applicable,  according  to 
which  the  surplus  of  the  separate  estate,  after  paying  the 
separate  debts  in  full,  is  to  be  distributed  amongst  the 
joint  creditors,  pursuant  to  the  directions  of  the  6  Geo, 
4.  c.  16.  s.  62.  At  all  events,  their  right  to  such  dis- 
tribution cannot  be  disputed  in  this  Court  by  the  per- 
sonal representatives  of  the  bankrupt,  over  whom  the 
Court  has  no  jurisdiction,  and  who  intervene  gratuitously, 
without  having  been  served.  And  they  cited  Devaynes 
v.  Noble  (c),  Ex  parte  Chandler  (d),  Ex  parte  Holmes  (e), 
and  Ex  parte  Taitt(f). 

Mr.  J.  Russell,  and  Mr.  Rolt,  for  the  personal  repre- 
sentative of  the  bankrupt.  We  admit,  that,  where  there 
is  no  solvent  partner,  and  where  the  joint  estate  has  been 
fully  administered,  a  joint  creditor  may  take  a  dividend 
out  of  the  separate  estate ;  but  how  can  that  rule  apply 
to  the  present  case,  where  there  are  many  solvent  part- 
ners, and  where  the  joint  estate  has  not  been  admi- 
nistered, but  is  in  the  course  of  administration  in  the 
Court  of  Chancery  ?  It  is  clear,  that  the  joint  estate  must 
first  be  exhausted.  [Sir  John  Cross,  That  might  be 
so,  if  the  joint  estate  were  in  the  course  of  administration 
in  bankruptcy.]    Whether  it  is  actually  in  the  course  of 

(a)  Mont.  «c  Ch.  576.  (6)  I  M.  D.  fic  D.  92. 

(c)  2  Russ.  &  My.  495,  and  see  Thorp*  v.  Jackson,  2  Y.  &  C.  553. 

(d)  9  Ves.  35.  (#)  2  Ro.  95.  (/)  16  Vcs.  193, 

x  2 
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administration  in  bankruptcy,  or  not,  it  is  the  duty  of  the 
joint  creditor  to  have  it  administered,  before  he  resorts  to 
the  separate  estate.  Such  would  have  been  the  terms 
imposed  upon  him  by  a  court  of  equity,  if  Mr.  Web- 
ster had  died,  without  a  fiat  having  issued  against  him, 
and  a  creditors'  suit  had  been  instituted  for  the  adminis- 
tration of  his  estate.  With  regard  to  the  6  Geo.  4.  c.  16.  s. 
62.,— the  enactment  relied  upon  is  a  negative  one,  merely, 
providing  that  the  proof  of  the  joint  creditor  against  the 
separate  estate  shall  not  entitle  him  to  dividends,  until 
the  separate  creditors  have  been  paid  in  full.  It  was 
not  thereby  intended  to  give  him  any  greater  right  to 
dividends  out  of  the  separate  estate  than  he  had  before, 
but  was  introduced  for  the  purpose  of  settling  the  prac- 
tice which  had  previously  fluctuated ;  Lord  Hardwicke 
and  Lord  Thurlow  acting  upon  one  rule,  and  Lord 
Rosslyn  and  Lord  Eldon  upon  another.  And  they  cited 
Everett  v.  Backhouse  (a) ;  and  Button  v.  Morrison  {b). 

Mr.  Swanston  having  replied,  judgment  was  deferred. 

July  30.  Sir  John  Cross. — In  this  case  the  bankrupt  was  a  part- 
ner in  a  banking  company  established  at  MancheHter,  pur- 
suant to  the  act  for  regulating  co-partnerships  of  bankers 
(7  Geo.  4.  c.  46.),  and  he  was  made  a  bankrupt  by  one 
of  the  creditors  of  the  company,  which  had  previously 
failed,  owing  debts  to  a  large  amount.  The  assignees  have 
paid  all  the  separate  creditors  of  the  bankrupt  20*.  in  the 
pound,  and  they  have  a  surplus  in  their  hands  amounting 
to  6000/.  applicable  to  the  payment  of  the  joint  creditors, 
if  they  are  entitled  thereto.  And  the  petitioner,  on  behalf 
of  himself  and  the  rest  of  the  creditors  of  the  bank,  has 
applied  for  an  Order  for  that  purpose. 

(a)  10  Ve«.  97.  (b)  17  V«s.  206. 
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At  a  meeting  of  the  Commissioners  held  for  auditing 
the  assignees'  account,  and  declaring  a  further  dividend, 
the  representatives  of  the  bankrupt  then  deceased,  opposed 
the  distribution  of  the  fund,  alleging  that  the  affairs  of  the 
banking  company  were  the  subject  of  a  suit  then  depend- 
ing in  the  Court  of  Chancery,  and  that  it  was  not 
competent  for  the  Commissioners  to  interfere  with  the 
surplus  fund,  after  payment  of  the  separate  creditors;  and, 
on  the  part  of  the  separate  creditors,  a  claim  was  made 
for  interest  on  their  respective  debts,  prior  to  the  pay- 
ment of  the  joint  debts.  The  assignees  objected  to  the 
competence  of  the  Commissioners  to  interfere,  without 
obtaining  an  Order  of  this  Court.  Whereupon  the 
Commissioners  adjourned  the  meeting  for  that  purpose. 

The  case  has  been  argued  by  counsel  for  the  assignees, 
for  the  joint  and  for  the  separate  creditors,  and  for  the  re- 
presentatives of  the  bankrupt ;  and  I  have  fully  considered 
the  claims  and  objections  of  these  several  patties.  As  to 
the  question  whether  the  joint  creditors  are  entitled  to  divi- 
dends, before  any  interest  is  paid  to  the  separate  creditors, 
— I  think  the  62nd  section  of  the  general  act  entitles  the 
creditors  of  the  bank  to  such  previous  payment ;  it  being 
there  enacted,  "  That  such  (joint)  creditors  shall  not 
receive  any  dividend  out  of  the  separate  estate,  until  all 
the  separate  creditors  shall  receive  the  full  amount  of 
their  respective  debts,"  saying  nothing  of  any  interest 
on  those  debts.  And  I  find  no  mention  of  such  interest 
in  the  act,  except  in  the  132nd  section,  where  it  is  enacted, 
"  that  the  assignee  shall  not  pay  the  surplus  to  the  bank- 
rupt, until  all  the  creditors  who  have  proved  under  the 
commission  shall  have  received  interest  upon  their  debts, 
to  be  calculated  as  there  mentioned."  Before  the  passing 
of  that  act,  which  has  made  some  verbal  alterations  in  the 
former,  but  none  I  think  material  to  this  question,  I  find 


Wood. 
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1841.  in  Reeve's  case,  reported  in  9  Ves.,  Lord  Eldon  said, 
v.\  parte  "  ^  *s  now  clearly  settled,  that  where  the  separate  cre- 
ditors are  paid  20s.  in  the  pound,  and  there  is  a  surplus, 
it  shall  not  go  immediately  to  pay  interest  to  separate 
creditors,  but  shall  make  the  joint  equal  to  them  as  to 
principal." 

As  to  the  objection  on  the  part  of  the  bankrupt's  per- 
sonal representatives,  I  think  the  existence  of  the  chancery 
suit  cannot  defeat,  and  ought  not  to  suspend,  the  right  of 
the  joint  creditors  to  the  dividends  now  claimed ;  and  I 
think  the  petitioner  is  entitled  to  an  Order  as  prayed. 

Mr.  J.  Russell  then  applied  for  the  costs  of  the  bank- 
rupt's personal  representatives  to  be  paid  out  of  the  es- 
tate, which  was  refused  by  the  Court. 

Order  as  prayed ;  costs  of  the  other  parties  out  of 
the  estate. 


Ex  parte  George  John  Graham.— In  the  matter  of 

Serjeant**  Inn  jgAAC  HeNRY  ROBERT  MOTT.  

nail, 
July  17. 

Ad  official  as-  1  HIS  was  the  petition  of  an  official  assignee,  who  had 

remove* ha* no  oeen  appointed  in  the  room  of  one  removed  by  an 

fife  pl°c?8  be-  °rder  of  lhis  Court>  praying  that  the  removed  assignee 

tongiriK  to  the  might  be  ordered  to  deliver  up  to  the  petitioner  certain 

bankrupt  s  °  i  r 

UodVuntU  he  documents  ana<  papers  belonging  to  the  bankrupt's  estate, 
is  remunerated   The  Order  for  the  removal  of  Mr.  James  Clark,  the  late 

for  bit  semccs 

under  the  fiat ;   official  assignee,  was  dated  the  20th  April  last ;  since 

ami  if  he  re- 
fuse to  haod     which  period,  it  appeared  from  the  affidavits  in  support 

successor,  he     of  the  petition,  repeated  applications  had  been  made  by 

will  be  ordered 

to  deliver  them  up,  with  costs. 
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the  petitioner  to  Clark  for  the  documents ;  all  of  which 
had  been  met  either  by  refusal  or  evasion. 

Mr.  Swanston,  and  Mr.  Anderdont  in  support  of  the 
petition.  The  petitioner  in  this  case  was  duly  appointed 
by  the  Commissioner,  within  the  provisions  of  the  Bank- 
ruptcy Court  act,  1  &  2  Will.  4.  c.  5(5.  s.  24.,  which  en- 
ables the  Court  of  Bankruptcy,  in  case  of  the  removal  of 
any  official  assignee,  to  appoint  another  in  his  room. 

Mr.  J.  Russell,  and  Mr.  Glasse,  contra.  This  is  an 
extraordinary  application  made  by  an  official  assignee, 
without  the  concurrence  of  the  creditors'  assignee.  Mr. 
Clark  has  a  large  claim  for  remuneration  for  his  services 
as  official  assignee  in  this  bankruptcy ;  for  every  thing 
was  arranged  by  him  and  brought  up  to  the  period  of 
making  a  dividend  in  this  bankruptcy.  His  remuneration 
would,  if  he  had  been  continued,  have  been  then  ordered 
by  the  Commissioner ;  but  he  is  not  the  less  entitled  to 
remuneration,  because  his  removal  took  place  before  the 
dividend  was  declared.  The  matter  therefore  is  for  the 
jurisdiction  of  the  Commissioner,  and  not  for  this  Court. 
At  any  rate,  it  ought  to  go  before  the  Commissioner,  in 
the  first  instance ;  which  is  the  proper  jurisdiction  to  de- 
cide, if  any  and  what  remuneration  ought  to  be  paid  to 
Mr.  Clark.  The  petitioner  has  been  allowed  free  access 
to  all  the  documents ;  no  obstacle  or  hindrance  has  been 
interposed ;  and  Mr.  Clark  only  asked,  that  the  act  of 
remuneration  to  which  he  was  entitled  should  be  ascer- 
tained, before  he  parted  with  the  documents  in  question. 
If  the  papers  were  at  once  given  up  by  hira,  he  might  be 
unable  to  do  himself  justice  in  respect  of  the  amount  of 
remuneration  claimed  by  him.    The  demand  made  on 


1841. 


Ex  parte 
Graham. 
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1841.  Clark  by  the  petitioner  was,  not  to  deliver  up  the  books 
l^"*^  and  papers  to  the  assignee,  but  to  one  Pike,  who  was 
Graham.     clerk  to  the  solicitor  for  the  petitioner.    There  is  great 

doubt,  whether  this  Court  has  jurisdiction  in  the  matter ; 

as  a  removed  assignee,  Clark  is  a  stranger  to  the  estate  ; 

and  it  is  questionable,  whether  the  Court  has  power  to 

order  him  to  deliver  up  the  papers,  unless  he  came  to  the 

Court  to  claim  some  allowance. 


Mr.  Swanston,  in  reply,  was  stopped  by  the  CourL 

Sir  John  Cross.— I  feel  sorry  that  it  has  been  neces- 
sary to  bring  a  case  of  this  kind  before  the  Court ;  as  the 
discussion  may  tend  to  cast  discredit  on  a  most  useful 
body  of  men,  the  official  assignees,  who  are  generally 
persons  of  great  intelligence  and  respectability.  In  the 
present  instance,  it  appears  that  Mr.  Clark  was  one  of 
the  original  official  assignees  appointed  for  the  purpose 
of  distributing  more  beneficially  the  estates  and  effects  of 
bankrupts.  By  virtue  of  his  office,  he  had  the  affairs 
of  from  100  to  200  estates  in  his  hands ;  when  suddenly, 
without  warning,  and  without  winding  up  his  accounts, 
he  resigned  his  situation  and  left  all  in  confusion,  retain- 
ing possession  of  important  papers  and  documents,  and 
obstinately  refusing  to  give  them  up  to  the  person  ap- 
pointed to  succeed  him  in  his  office.  Every  thing  there- 
fore must  stand  still,  if  he  is  permitted  to  withhold  these 
papers  from  the  proper  custody  of  the  petitioner.  It  ap- 
pears that  repeated  applications  have  been  made  to  Mr. 
Clark  for  the  papers;  and,  after  a  long  correspondence  on 
the  subject,  a  formal  notice  was  served  on  his  clerk. 
Messages  from  the  Commissioner  were  sent  to  him,  but 
not  attended  to ;  and  I  only  regret  that  more  stringent 
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measures  have  not  been  resorted  to,  and  that  the  Com-  1841. 
missioner's  summons  was  not  followed  up  by  a  warrant  eTpmu 
and  commitment  to  prison.    It  is  alleged  in  the  petition,  Ghaha* 
that  personal  service  of  the  Commissioner's  summons  was 
evaded, — that  Clark  purposely  kept  out  of  the  way,— that 
he  still  retains  the  papers  on  various  pretences, — and  that 
the  present  application  to  the  Court  became  necessary  in 
order  to  enforce  their  delivery.    These  are  the  circum- 
stances stated  in  the  petition.    How  is  this  met  on  the 
part  of  Clark  ?   As  an  officer  of  the  Court  desirous  of 
doing  his  duty  ?  No — he  has  now  instructed  his  counsel 
to  say,  that  he  is  ready  to  deliver  up  the  books,  if  the 
Commissioner  should  think  fit, — iu  order  to  evade  the  pre- 
sent application  to  this  Court,  and  after  urging  every  pos- 
sible objection  as  to  the  form  of  the  proceeding,  and  deny- 
ing the  jurisdiction  of  this  Court.   I  shall  say  little  on  the 
subject  of  jurisdiction,  except  that  there  is  no  doubt  that 
the  Court  possesses  the  jurisdiction,  and  is  resolved  to 
exercise  it,    Mr.  Clark  does  not  deny  a  word  of  the 
charge  against  him  in  the  petition ;  but,  in  an  affidavit  ex- 
ceeding twenty  sheets  in  length,  he  promises  to  do  every 
thing  that  is  right,  but  in  reality  does  nothing.    He  pro- 
poses to  retain  the  papers  in  this  bankruptcy,  until  he 
shall  have  made  up  the  whole  of  his  accounts  relating  to 
this  as  well  as  other  estates— a  proposition  perfectly 
monstrous.    He  insists  on  his  right  of  retention,  until 
remuneration  shall  be  awarded  to  him  for  his  services. 
He  has  no  such  right.    It  is  true,  that  the  law  allows  the 
Commissioner  to  award  him  a  reasonable  remuneration 
for  his  services,  and  he  may  have  some  claims  on  this 
score ;  but  I  hope  that  the  Commissioner,  in  estimating 
the  value  of  these  services,  will  not  forget  the  ser- 
vice he  has  rendered  to  day  in  putting  the  estate  to  the 
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1841.      expense  of  resisting  this  petition.    The  Order  must  be, 

that  Clark,  within  a  week  from  the  present  date,  do  de- 
Ex  parte 

Graham,  liver  up,  on  oath,  to  the  petitioner  all  accounts,  books 
and  papers  relating  to  this  bankrupt's  estate,  and  do  also 
pay  all  the  costs  incurred  in  this  petition. 


Ex  parte  William  Miles  Thomas.— In  the  matter  of 

Serjeant^  Inn  T  „.  _ 

//«,//,  James  Walter  Ihomas  and  Sarah  Thomas. 

July  21. 

Tbe  goodwill  of  THE  question  in  this  case  was,  whether  the  assignees 

the  bankrupt's 

trade,  so  far  as  it  were  entitled  to  retain  the  proceeds  of  the  stock  in  trade, 

is  local,  passes 

to  his  assignees,  fixtures  and  goodwill  of  an  hotel  at  Bristol,  which  they 

Two  of  the      tiii  f    i  m  i     ■  i 

next  of  kin  of  an  had  sold  as  part  of  the  property  of  the  bankrupts ;  or 
d^hjSate?0  whether  they  ought  to  pay  over  those  proceeds  to  the  pe- 
l\"tLTa  their"  titioner,  who  was  the  brother  of  the  bankrupts,  and  who, 
p^r„"eofthed  having  taken  out  letters  of  administration  to  their 
irdotttke'  mother>  cIaimed  the  Proceeds  in  question,  on  the  ground 
out  a  iministra-  tnat  the  goodwill,  stock  in  trade  and  fixtures  formed 

tion  to  her  es- 

tate.  Tbeyaf-  part  of  her  estate.    The  title  to  the  property  was  not 

terwards  be-       1  i      i  J 

con.e  bankrupt,  clearly  made  out  in  the  petition  or  affidavits ;  but  it  ap- 

and  tden  ano- 

ti ier  ot  the  next  peared  that  the  father  of  the  bankrupts  had  carried  on 
ail  in  i».»tratlon  *  the  business  up  to  his  death,  holding  the  premises  under 
stock  in  uade*  a  lease,  which  was  determinable  upon  bankruptcy.  It 
lorfged^oahe*6"  a^so  appeared,  that  upon  his  death,  his  son,  the  bank- 
adrnimstrator.         t  j   yy   Thomas,  who  was  his  executor  and  had 

and  did  not  pass      *  ' 

to  ilie  assignees  provej  the  will,  carried  on  the  business  for  some  time, 

under  the  72nd  r 

se,  Hon ;  the  and  then  gave  it  up  to  the  petitioner,  who  afterwards  re- 
case  of  Fta  v. 

F»he,  (a)  not  linquished  it  to  the  testator's  widow,  by  whom,  with  the 

establishing 

generally,  that  assistance  of  her  daughter  (the  other  bankrupt),  it  was 
bankrupt's  conducted  until  the  year  1838,  when  the  widow  died 
cutord**™'"!,  intestate.    From  that  time  the  business  had  been  carried 

are  within  the 

operation  of  that  („)  3  13.  &  Aid.  135. 

section. 
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on  by  the  two  bankrupts,  their  names  appearing  over  the  1841. 
door  of  the  inn,  and  they  having  the  complete  control  J-*^ 

*  Ex  parte 

and  disposition  of  the  property.  No  letters  of  adminis-  Tuom*». 
t ration  were  taken  out  to  the  intestate's  estate,  till  after 
the  date  of  the  fiat;  but  the  bankrupts  paid  some  of  her 
debts.  In  October  1840  the  fiat  issued,  whereupon  the 
lease  was  determined ;  and  the  assignees  proceeded  to 
sell  the  property  now  in  question.  The  petitioner,  having 
after  the  date  of  the  fiat  taken  out  letters  of  administra- 
tion, now  prayed  by  this  petition,  that  the  assignees  might 
be  directed  to  account  for  and  pay  over  to  him  the  value 
of  the  property  and  effects  belonging  to  the  intestate,  in 
the  petition  mentioned  to  have  been  received  and  sold  by 
them,  together  with  the  sum  of  250/.,  or  such  other  sum 
as  should  appear  to  have  been  produced  by  the  sale  of 
the  goodwill  of  the  business  of  the  hotel. 

Mr.  Swanston,  and  Mr.  Osborne,  for  the  petition. 
First,  as  to  the  proceeds  of  the  goodwill,— they  clearly 
do  not  belong  to  the  assignees ;  goodwill  being  a  de- 
scription of  property  which  from  its  nature  is  incapable  of 
passing  to  the  assignees.    Farr  v.  Pearce  (a). 

The  Court  having  directed  the  question  respecting 
the  goodwill  to  be  argued  separately, 

Mr.  «/.  Russell,  and  Mr.  Bacon,  for  the  assignees, 
contended  that  the  authority  of  Farr  v.  Pearce  did  not 
apply ;  as  the  decision  there  was  expressly  grounded  on 
the  circumstance,  that  the  business  in  that  case  was  that 
of  a  surgeon ;  which  circumstance  was  considered,  as  dis- 
tinguishing the  case  from  one  relating  to  a  mere  commer- 
cial speculation. 

(a)  3  Mad.  74,  and  sec  Crutwilt  v.  Lyt,  17  Ves.  335. 
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Mr.  Swanston,  in  reply. 


1 


Sir  John  Cross. — I  am  not  aware  of  any  case  in 
bankruptcy,  on  which  a  question  has  arisen  respecting 
the  commodity  called  goodwill ;  and  yet,  according  to  the 
present  argument,  there  must  exist  such  a  commodity  in 
every  bankruptcy.  It  is  easy  to  conceive  there  to  be 
such  a  thing  as  local  goodwill,  arising  from  the  habit 
which  customers  have  been  in  of  frequenting  the  same 


place.  There  is  another  kind  of  goodwill  which  may 
be  called  personal,  and  this  has  been  said  to  be  incapable 
of  sale  (a).  But  there  may  be  a  goodwill,  like  that  in  the 
present  case,  which  is  partly  personal  and  partly  local. 
This,  so  far  as  it  was  personal,  remained  with  the  bank- 
rupts, notwithstanding  their  bankruptcy,  and  did  not  pass 
to  the  assignees ;  for  it  is  nothing  else  than  the  power  to 
recommend  the  customers  of  the  old  concern  to  the  new 
one,  a  power  which  cannot  be  exercised  by  assignees. 
So  far  therefore  as  this  goodwill  is  personal,  it  does  not 
appear  to  me  to  belong  to  either  of  the  parties  now  be- 
fore me.  It  is  a  matter  of  ordinary  occurrence,  that 
where  a  publican  has  premises  for  the  residue  of  a  term, 
he  can  sell  the  goodwill ;  for  he  can  decline  to  give  up 
the  possession,  unless  upon  receiving  a  premium.  But  I 
am  of  opinion,  that  under  the  peculiar  circumstance  of  * 
this  case,  no  such  thing  as  goodwill  can  be  considered 
as  having  been  sold  by  the  assignees,  there  being  in  fact 
no  such  commodity  to  sell.  Counsel  may  therefore  ad- 
dress themselves  to  the  rest  of  the  case. 

Mr.  Swanston,  and  Mr.  Osborne,  for  the  petition. 
The  property  in  question  must  be  regarded  as  that  of  the 

(a)  See  Lord  Eldon'$  observation  in  Crutwell  v.  Lye,  17  Vet.  335 ;  1 
Rose,  123,  and  see  further  1  Deac.  B.  L.  388. 
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intestate;  the  title  of  ibe  bankrupts,  and  consequently  that  1 841 . 
of  the  assignees,  being  derived  entirely  from  her.  They  ^Tp^ 
cannot  dispute  her  title,  nor  set  up  any  other  paramount  Thomas. 
to  hers,  but  must  admit  the  true  ownership  to  have  been  in 
the  intestate ;  and,  even  if  it  were  admitted  that  the  pro- 
perty was  in  the  order  and  disposition  of  the  bankrupts 
at  the  time  of  the  bankruptcy,  still  that  circumstance 
would  not  entitle  the  assignees  to  it,  for  two  reasons: 
first,  that  the  possession  of  the  bankrupts  was  of  a  fidu- 
ciary character,  they  having  taken  upon  themselves  the 
office  of  personal  representatives;  and  secondly,  that  from 
the  death  of  the  intestate  to  the  present  time,  there  has 
been  no  one  filling  the  character  of  true  owner;  and,  con- 
sequently, the  other  requisite  for  the  purpose  of  bringing 
the  case  within  the  72nd  section,  namely,  the  consent  of 
the  true  owner,  is  wanting. 

Mr.  J.  Russell,  and  Mr.  Bacon,  for  the  assignees. 
The  property  having  after  the  death  of  the  father  passed 
through  the  possession,  first  of  one  son,  and  then  of 
another,  and  then  of  the  intestate,  has  ever  since  her 
death  been  in  the  order  and  disposition  of  the  bankrupts ; 
and  granting,  as  is  contended  on  the  other  side,  that  the 
intestate  was  the  true  owner,  the  case  of  Fox  v.  Fisher  (a) 
establishes  conclusively,  that  there  is  no  such  want  of 
consent  of  a  true  owner  here,  as  to  prevent  the  property 
passing  to  the  assignees  under  the  72nd  section.  In  that 
case  Bailey  J.  said,  "  If  we  were  to  hold  that  a  posses- 
sion of  this  sort  could  be  defeated  by  administration  sub- 
sequently taken  out,  we  should  make  an  end  of  the  sta- 
tute of  James,  The  possession  here  would  naturally 
induce  the  creditor  to  suppose  that  the  goods  were  the 
bankrupt's  property,  and  that  he  had  (if  necessary)  taken 

(o)  3  B.&  Aid.  135. 
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1841.      out  letters  of  administration,  as  he  was  entitled  to  do. 
There  are  cases  which  show,  that  where  an  executor  uses 

Ex  parte 

Thomas.  goods  of  the  testator  as  his  own,  those  goods  may  be 
seized  under  an  execution  against  the  executor.  Here 
the  bankrupt  had  for  nearly  twelve  years  possession  of 
these  goods,  with  the  consent  of  all  who  were  entitled 
to  dispute  it  with  him,  and  that  is  enough  to  satisfy  the 
words  of  the  statute."  The  only  difference  between  the 
present  case,  and  the  case  of  Fox  v.  Fisher  (a),  is  this ; 
that  a  longer  interval  had  there  occurred  between  the 
death  of  the  intestate  and  the  date  of  the  fiat ;  but  that 
circumstance  can  make  no  difference,  the  principle  of  the 
decision  in  Fox  v.  Fisher  being,  that  any  person  claim- 
ing under  the  intestate,  even  a  creditor,  might  have  taken 
out  administration,  if  he  wished  to  prevent  the  estate  from 
passing  under  a  fiat;  and  that  if  all  persons  so  interested 
stand  by  and  do  not  interfere,  they  must  be  held  to  con- 
sent to  the  possession.  [Sir  J.  Cross.  Can  it  be  said,  that 
the  administrator  becomes  the  true  owner  by  relation  to  the 
time  of  the  death  ?  ]  Whether  that  technical  expression  be 
given  to  the  rule  or  not,  the  rule  itself  is  fully  borne  out  by 
the  reasons  we  have  stated.  With  regard  to  the  argument 
founded  on  the  notion  of  the  bankrupt's  possession  being 
of  a  fiduciary  character,  it  is  to  be  observed,  that  the 
bankrupts  were  carrying  on  the  business  of  the  intestate, 
which  they  had  no  right  to  do,  as  administrators,  or  in  a 
fiduciary  character.  They  could  only  have  done  so,  as 
owners  of  the  property ;  and  all  those  interested  in  the 
assets,  including  the  petitioner,  permitted  them  to  be  dealt 
with  in  this  mode.  If  the  Court  went  beyond  the  re- 
puted ownership,  and  looked  for  the  legal  title  to  the 
property,  it  is  not  shown  to  be  in  the  petitioner;  nor  are 

(a)  3  B.fc  Aid.  135. 
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there  materials  before  the  Court  for  deciding  upon  the  1841. 
question.  Ex  parte 

Thomas. 

Mr.  Swanston,  in  reply.  The  case  is  distinguishable 
from  Fox  v.  Fisher;  in  the  first  place,  as  regards  the 
length  of  the  interval  between  the  death  of  the  intestate 
and  the  fiat,  upon  which  the  Court  in  Fox  v.  Fisher  (a) 
relied  very  much.  In  the  next  place,  the  bankrupts, 
by  paying  debts  of  the  intestate,  became  executors  de 
leur  tort,  and  therefore  took  upon  themselves  to  act  as 
trustees.  If  all  their  acts  were  not  wholly  consistent 
with  the  character  of  trustees,  that  circumstance  is  im- 
material, and  cannot  improve  their  situation  or  that  of 
those  claiming  under  them.  In  Fox  v.  Fisher  there  had 
been  no  payment  of  debts,  and  no  assumption  of  the 
character  of  personal  representative ;  and  even  if  the  cases 
were  more  nearly  alike,  it  must  be  remembered  that 
Fox  v.  Fisher  was  decided  by  a  court  of  law,  which 
cannot  take  into  consideration  the  equitable  rights  of  the 
parties.  That  authority,  therefore,  would  not  necessarily 
bind  this  Court,  which  is  one  of  equity,  as  well  as  law. 

Cur.  adv.  vult. 


Sir  John  Cross.— In  this  case,  the  petitioner  is  the  ju/^ao. 
sole  administrator  of  the  effects  of  his  mother,  Susan 
Thomas,  who  kept  a  hotel  at  Bristol,  and  died  in  the 
occupation  thereof,  leaving  her  house,  furniture  and 
stock  in  trade  in  the  possession  of  her  daughter,  one  of 
the  bankrupts,  who  was  then  residing  with  and  assisting 
her  mother  in  carrying  on  the  business.  The  other 
bankrupt  then  went  to  reside  with  his  sister,  and  they 
jointly  continued  in  the  occupation  of  the  premises  and 

(a)  3Bwn.acAM.  136. 
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1841.  effects,  and  carried  on  the  business  as  before  in  all 
7x  arte  respects, — and  acted  as  the  legal  representatives  of  the 
fuoMAft.  intestate,  but  without  having  taken  out  any  letters  of 
administration,  —  up  to  the  time  of  the  bankruptcy ; 
except  that  the  sister  had  retired  shortly  before,  leav- 
ing the  other  bankrupt  in  the  sole  possession.  The 
assignees  have  succeeded  to  the  possession,  and  have 
sold  furniture  and  effects  left  by  the  intestate  to  the 
amount  it  is  alleged  of  1000/.  and  upwards,  which  they 
claim  to  be  entitled  to  by  virtue  of  the  statute,  as  being 
in  the  order  and  disposition  of  the  bankrupt,  James 
Thomas,  at  the  time  of  his  bankruptcy.  The  intestate 
left  three  sons  and  a  daughter;  and  her  son  William,  the 
petitioner,  has  since  the  bankruptcy  taken  out  letters  of 
administration,  and  become  her  sole  legal  representative. 
Now  if  the  bankrupt  had  obtained  such  administration 
before  his  failure,  these  effects  would  have  been  clearly 
trust  property  in  his  hands,  and  as  such  not  liable  to  be 
administered  amongst  his  creditors;  and  I  think  they  were 
subject  to  all  the  same  equities,  though  he  was  dealing 
with  them  as  her  executor  de  son  tort,  and  that  it  is  so  in 
the  hands  of  the  assignees.  I  am  therefore  of  opinion, 
that  the  petitioner  is  entitled  to  call  upon  the  assignees  to 
account  with  him  for  the  produce  of  the  effects  of  the 
intestate  which  have  come  to  their  hands,  and  have  been 
sold  by  them ;  and  that,  in  taking  such  account,  the  assig- 
nees are  entitled  to  set  off  any  debts  of  the  intestate, 
which  the  bankrupts  may  have  paid  beyond  the  value  of 
her  stock  in  trade  disposed  of  by  them  to  their  own  use, 
and  of  monies  of  the  intestate  received  by  them.  And  until 
such  account  be  taken,  let  the  rest  of  the  matters  of  this 
petition  stand  for  further  directions,  except  as  to  a  sum 
claimed  from  the  assignees  for  the  goodwill  of  the  hotel ; 
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F.x  |>arte 
Thomas. 


as  to  which  the  petition  is  dismissed,  the  petitioner  not  1 841. 
having  made  out  any  title  to  such  claim.  I  was  much 
pressed  in  the  argument  of  this  case,  by  the  case  of  Fox 
v.  Fisher;  but  1  think,  though  it  bears  in  some  respects  a 
resemblance  to  the  present  case,  the  Court  did  not  then 
intend  to  lay  down  a  general  rule,  that  in  all  cases  where 
a  bankrupt  had  in  his  hands  at  the  time  of  his  failure  any 
effects  as  executor  de  son  tort,  they  were  within  the 
meaning  of  the  statute,  and  distributable  among  the 
creditors  of  the  bankrupt. 

The  Order  was,  that  the  assignees  should  come  to 
an  account  with  the  petitioner,  as  administrator  of 
the  intestate,  for  the  value  of  the  furniture  and 
effects  of  which  she  died  possessed,  and  which  at 
her  decease  came  into  the  possession  of  the  bank- 
rupts, or  either  of  them,  and  which  had  been  since 
sold  by  the  assignees;  and,  in  taking  such  account, 
the  assignees  were  to  have  credit  for  all  debts  of 
the  intestate  paid  by  the  bankrupts,  or  either  of 
them,  since  her  decease,  exceeding  the  value  of 
the  stock  in  trade  sold  or  disposed  of  by  the 
bankrupts ;  and  the  assignees  were  to  account  to 
the  petitioner  for  any  property  of  the  intestate 
received  by  the  bankrupts  since  her  decease,  and 
that  had  come  to  the  hands  of  the  assignees ;  and 
as  to  the  goodwill,  the  Court  made  no  order. 
Further  directions  and  costs  were  reserved. 


VOL.  II. 
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Ex  parte  John  George  Nutting,  and  another.— In 

nn 

July  22. 


StrjeaHuu!nn  the  matter  of  Thomas  Hamlet. 


Where  the  THIS  was  the  petition  of  a  creditor  claiming  a  lien,  as 
\iu™l\kctoT  mortgagee,  on  sundry  shares  held  by  the  bankrupt  in  the 
comjTy,  m°orkt.  "  General  Steam  Navigation  Company,"  "  The  British 
fo  ^cuhre,aDareS  Gas  Li8ht  Company,"  and  "  The  Columbian  Mining 
money^t  Association,"  of  which  companies  the  bankrupt  was  also 
stipulated  that  an  acting  director. 

no  nonce  should 

he  given  of  the      The  petition  stated,  that  by  indenture,  dated  the  9th 

transaction  to 

the  company,    September  1836,  between  the  bankrupt  of  the  one  part, 

not  wishing  it  to  _  . 

he  known  to  his  and  John  Crossley,  deceased,  of  the  other  part,  reciting 
tors,  and  the  that  the  bankrupt  had  applied  to  Crossley  to  lend  him  the 
MdcTtoAUiti-  sum  of  2300/.,  and  that  for  securing  the  repayment  thereof 
Sarel°werehheld  the  bankrupt  had  given  his  bond  for  the  payment  of  this 
orde*  anddis-  8Uin»  bearing  even  date  with  the  indenture ;  it  was  wit- 
position  of  the    nessed,  that  in  consideration  of  the  sum  of  2300/.  paid  by 

bankrupt  within 

the  £^oi°g  of  Crossley  to  the  bankrupt,  the  bankrupt  did  thereby  bar- 
c.  16.  s.  72.     gain,  sell,  assign,  transfer,  and  set  over  unto  the  said 


John  Crossley,  his  executors,  administrators,  and 
signs  the  several  shares  therein  particularly  mentioned 
and  specified,  the  particulars  whereof  were  mentioned  or 
specified  in  the  schedule  thereunder  written ;  together  with 
the  full  benefit  and  advantage  to  be  had  and  derived  from 
the  said  shares,  and  all  dividends,  bonuses,  and  other 
profits  or  proceeds  then  and  thenceforth  to  grow  due 
upon  and  in  respect  of  the  same ;  and  all  the  right,  title, 
&c,  together  with  all  powers,  remedies,  and  means  what- 
sover  requisite  or  necessary  for  recovering,  receiving, 
and  giving  effectual  receipts,  releases,  and  discharges  for 
the  monies  to  become  due  or  payable  under  or  by  virtue 
of  the  said  several  shares;  to  hold,  receive,  and  take 
the  same  unto  the  said  John  Crossley,  his  executors, 
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administrators,  and  assigns,  absolutely,  subject  neverthe-  1841. 
less  to  redemption  as  therein  mentioned.    And  the  bank- 

Ex  parte 

rupt  did  thereby  covenant  and  agree,  whenever  thereto  Nuttiwo. 
required  by  the  said  John  Crossley,  his  executors,  admi- 
nistrators, or  assigns,  to  transfer  or  procure  the  said 
several  shares  to  be  transferred  into  the  name  or  names 
of  him  the  said  John  Crossley,  his  executors,  adminis- 
trators, or  assigns  in  the  transfer  books  of  the  said  several 
companies  respectively;  subject  nevertheless  to  redemp- 
tion, on  payment  to  the  said  John  Crossley,  his  executors, 
administrators,  or  assigns  of  2300/.  on  the  9th  November 
then  next,  with  interest  at  five  per  cent,  per  annum. 

At  the  time  of  the  execution  of  this  indenture,  the 
several  certificates  under  the  hands  of  the  directors  of 
the  above-mentioned  companies,  entitling  the  bankrupt  to 
the  said  several  shares,  were  delivered  by  him  to  Crossley; 
and  the  same  remained  in  his  possession  up  to  the  time  of 
his  decease,  and  had  ever  since  been  and  were  then  in  the 
possession  of  the  petitioners,  as  his  executors.  No  formal 
notice  was  given  to  either  of  the  companies  of  the  inden- 
ture of  assignment,  or  the  delivery  of  the  certificates; 
and  the  petitioners  contended  that  none  such  was  neces- 
sary, as  the  bankrupt  was  an  acting  director  in  each  of 
the  several  companies. 

Crossley  died  on  the  31st  December  1840,  leaving  the 
petitioners  his  executors. 

The  bankrupt  duly  paid  the  interest,  which  became 
due  from  time  to  time  upon  the  debt  of  2300/.,  up  to  the 
9th  September  1840 ;  but,  at  the  period  of  his  bankruptcy, 
the  whole  of  the  principal  with  an  arrear  of  interest  was 
due  from  him. 

The  petitioners  had  applied  to  prove  for  the  amount 
of  the  principal  and  interest  due ;  but  their  application 

y  2 
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18*1-      was  opposed  on  the  part  of  the  assignees,  who  insisted  that 

ETparte  tkcy  were  ent'^e(l  t0  tne  several  shares  as  part  of  the 
bankrupt's  estate,  and  called  upon  the  petitioners  to 
deliver  over  to  them  the  several  share  certificates,  before 
any  proof  for  the  debt  was  admitted,  on  the  ground  that 
no  sufficient  notice  had  been  given  to  the  several  com- 
panies of  the  execution  of  the  indenture  of  assignment ; 
and,  on  the  petitioners  refusing  to  comply  with  this 
requisition,  the  proof  was  rejected. 

The  assignees  had  since  given  notice  in  writing  to  the 
petitioners,  requiring  them  to  deliver  up  the  certificates, 
and  had  also  threatened  to  bring  an  action  of  trover  for 
them  against  the  petitioners. 

The  prayer  was,  that  the  petitioners  might  be  declared 
to  be  entitled  to  the  several  shares  by  virtue  of  the  in- 
denture of  assignment,  and  for  the  usual  reference  to  the 
Commissioners  to  take  an  account  of  what  was  due  to 
the  petitioners  for  principal  and  interest  up  to  the  date 
of  the  fiat ;  that  the  shares  might  be  sold  to  satisfy  the 
amount  of  what  should  be  so  found  due,  and  that  the 
petitioners  might  prove  for  the  residue  which  the  proceeds 
of  the  sale  were  insufficient  to  discharge ;  and  that  in  the 
meantime  the  assignees  might  be  restrained  from  com- 
mencing any  action  at  law,  or  other  proceedings,  against 
the  petitioners  for  recovering  the  share  certificates. 

In  answer  to  the  allegations  in  the  petition,  it  was 
sworn  by  the  bankrupt,  that  at  the  time  of  the  execution 
of  the  indenture  there  was  an  express  stipulation  between 
him  and  Crossley,  that  the  latter  should  not  give  any 
notice  to  the  companies  of  the  assignment  of  the  seve- 
ral shares ;  as  the  bankrupt,  being  a  director  of  the 
several  companies,  did  not  wish  it  to  be  known  to  his 
brother  directors  that  he  had  assigned  his  shares;  and 
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there  was  moreover  a  bye  law  of  the  several  companies,  1841. 
that  no  shares  should  be  assigned  or  transferred,  without  K^parie 
leave  of  the  directors.    The  bankrupt  also  swore,  that  Nuitiko. 
the  interest  stipulated  to  be  given  was  10/.  percent., and 
not  51.  per  cent.,  as  stated  in  the  deed ;  and  one  receipt 
from  Crossley  for  interest  at  10/.  per  cent,  was  proved 
to  have  been  given  to  the  bankrupt.    The  bankrupt's 
affidavit  was  contradicted,  as  to  the  usurious  interest; 
but  there  was  no  contradiction,  as  to  the  stipulation  of 
Crossley  not  to  give  notice  to  the  directors  of  the  assign- 
ment  of  the  shares. 


Mr.  Swanston,  in  support  of  the  petition,  relied  on 
the  case  of  Duncan  v.  Chamberlayne  (a),  where  the  Vice- 
Chancellor  of  England  held  that  a  party,  who  had  effected 
a  policy  of  assurance  with  a  mutual  assurance  company, 
was  to  be  considered  a  partner  in  the  company,  and 
therefore  that  no  formal  notice  was  necessary  to  be  given 
to  the  company  of  the  deposit  of  the  policy  with  a  third 
person  ,*  as  notice  to  one  partner  was  an  implied  notice 
to  all.  [Sir  John  Cross.  There  is  this  peculiarity  in 
the  present  case,  that  it  was  expressly  agreed  that  Hamlet 
should  continue  to  be  the  reputed  owner.]  That  agree- 
ment by  Crossley  to  dispense  with  giving  express  notice, 
cannot  detract  from  the  effect  of  what  the  law  considers 
as  implied  notice.  If  constructive  notice  is  sufficient, 
without  express  notice,  then  the  stipulation  of  Hamlet, 
that  express  notice  should  not  be  given,  is  not  to  preju- 
dice the  title  of  the  petitioners,  which  would  have  been 
good,  without  any  express  notice.  If  their  title  would 
have  been  good,  founded  on  an  implied  notice,  then  ex- 
press notice  would  have  been  an  useless  ceremony ;  for, 

(a)  11  Sim. 123. 
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1841.  in  contemplation  of  law,  implied  notice  is  as  effectual  as 
rT^me  exPress  notice.  The  transaction  itself,  on  the  authority 
NtniNc.  0f  tne  case  before  the  Vice-Chancellor,  involved  notice 
to  the  co-partners  of  the  bankrupt  in  the  insurance  office. 
Could  the  bankrupt  therefore  continue  reputed  owner  of 
the  shares,  when  the  change  of  ownership  was  known  to 
his  copartners?  On  the  other  part  of  the  case,  namely, 
the  defence  set  up  on  the  ground  that  there  was  a  stipula- 
tion for  interest  at  10/.  per  cent.,— the  bankrupt  contra- 
dicts his  own  deed,  which  expressly  provides  that  interest 
shall  be  paid  at  the  rate  of  5/.  per  cent,  per  annum ;  and 
he  waits  to  set  up  this  defence,  until  the  other  party  to 
the  deed  is  dead.  Moreover,  from  the  year  1836  to  the 
present  time,  he  only  produces  one  solitary  receipt  from 
Crossley,  which  happens  to  fit  his  oath.  To  contradict 
the  provisions  of  the  deed  in  this  respect,  there  ought  to 
have  been  a  series  of  documents  in  evidence,  which  the 
bankrupt  has  failed  to  produce. 

Mr.  J,  Russell,  for  the  assignees,  was  stopped  by  the 
Court. 

Sir  John  Cross. — If  the  facts  stated  in  Hamlet's 
affidavit  had  depended  upon  his  sole  testimony,  I  should 
have  been  cautious  in  acting  upon  his  evidence ;  as  he  is 
an  interested  witness,  and  his  affidavit  has  been  in  part 
contradicted.  But  then  it  has  been  also  partially  con- 
firmed by  the  evidence  adduced  by  the  petitioner.  For 
in  the  affidavit  of  Mr.  Whichham,  a  professional  man, 
which  is  made  in  reply  to  the  bankrupt's  affidavit, 
although  he  swears  that  he  was  privy  to  the  transaction 
between  Crossley  and  the  bankrupt,  and  that  only  5/.  per 
cent,  interest  was  to  be  given,  yet  he  does  not  venture 
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to  deny  that  there  was  a  private  stipulation  agreed  to  on 
the  part  of  Cro&sley,  not  to  give  express  notice  of  the 
assignment  of  the  shares  to  the  insurance  companies. 
Now,  if  it  was  concerted  between  the  parties  to  make  the 
transfer  of  the  shares  secret,  it  was  emphatically  a  case 
within  the  meaning  of  the  72nd  section  of  the  bankrupt 
act ;  and  the  effect  of  the  arrangement,  as  it  seems  to  me, 
was  to  give  the  original  owner  of  the  shares  the  order 
and  disposition  of  them  for  certain  purposes,  and  this, 
too,  by  a  special  contrivance  with  the  true  owner.  I 
am  of  opinion,  therefore,  that  the  bankrupt  continued 
reputed  owner  of  the  shares  in  question,  and  that  they 
were  in  his  order  and  disposition,  with  the  consent  of 
the  true  owner,  at  the  period  of  his  bankruptcy,  within 
the  meaning  of  the  72nd  section. 

Mr.  Swanston.  The  shares  of  one  of  the  companies 
which  were  assigned  were  in  the  Columbian  Mining 
Association ;  the  very  object  of  which  imports  a  freehold 
interest  in  the  shareholders ;  and  no  notice  of  any  con- 
veyance or  transfer  of  interest  is  necessary,  in  the  case  of 
freehold  property. 

Sir  John  Cross.— The  Court  cannot  infer  a  freehold 
interest  in  these  shares,  from  the  mere  name  of  the 
company. 


1841. 

Ex  parte 
Nuttino. 


Petition  dismissed,  with  costs. 
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Ex  parte  John  Green  Crosse.— In  the  matter  of 

Serjeanti'  Inn  SUSAN  BEDINGFIELD.  

Hall, 

Where  a  plain-  X  H  IS  was  a  petition  of  the  executor  of  a  creditor  to 

tiff  obtained  a  .  „, 

decree  against    prove  the  amount  of  a  debt  under  a  decree  of  the  Court 

the  defendant,      r  ~, 

referring  it  to    °»  t/hancery. 

take^riccount  The  bankrupt,  as  surety  for  her  son  James  Bedingjield, 
due*to  Ihep'ain-  on  the  31sl  Augus*  1822,  entered  with  him  into  a  joint  and 
whauhe^ster  several  bond  to  one  Thomas  Bayley,  for  the  payment  by 
to  be'due  find  ^ames  Bedingjield  to  Bayley  of  an  annuity  of  50/.  for  the 
totb^plSJSif         of  ^"yfy'  by  half  yearly  payments  on  the  llth 

uxedby Sthe ^ovember' and  tne  lltn  May> in  every  year-  A  me~ 

Master;  and     morial  of  the  bond  was  duly  inrolled  in  the  Court  of 

the  .Master  did  _ 

not  make  his     Chancery.    James  Bedingjield  paid  the  annuity  up  to 

after  a  fiat  had 

the  llth  November  1824,  but  no  longer.  Thomas 
th^defef.S;  Buyty  died  on  the  llth  March  1834,  leaving  the  peti- 
dec««  wal  not  ^oner  n'8  executor,  who  filed  a  bill  in  Chancery  against 
fore'tbe^iabtiff  James  &dingfield  and  the  bankrupt,  to  recover  the 
was  not  entitled  arrears  of  the  annuity  from  the  llth  November  1824  to 

to  prove  for  the 

amount  of  the    the  death  of  Hay  ley.    By  a  decree  of  the  Vice  Chancellor 

oebt  and  costs 

found  due  by  the  of  England  made  in  this  cause,  dated  the  2nd  March  1841, 

Master's  report.  . 

A  petition  to     was  ordered  that  it  should  be  referred  to  the  Master  to 

khould  "not'be*1*  ta^e  an  account  of  the  arrears  of  the  annuity  from  the  1 1  th 

the «°r^aTis  November  1824  to  the  1 1th  March  1834,  such  arrears  not 

Comrni^ioMrs    t0  eXCeed      tHe  wH°lc  lhe  SUm  °f  heWZ  the  amount 

?nD,dilUkin      of  the  penalty  of  the  bond;  and  that  what  the  Master 

into  the  office 

for  allowance,  should  certify  to  be  due  on  the  said  annuity  should  be  paid 
to  the  petitioner  by  James  Bedingjield  and  the  bankrupt ; 
and  that  the  Master  should  tax  the  petitioner  his  costs, 
and  that  the  costs  when  so  taxed  should  be  paid  by 
James  Bedmgjidd  and  the  bankrupts. 

On  the  3rd  May  1841,  the  Master  made  his  report, 
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by  which  he  found  that  the  sum  of 466/.  \3s.  Ad.  remained 
due  on  acccount  of  the  arrears  of  the  annuity,  and  that 
he  had  taxed  the  plaintiff's  costs  at  the  sum  of  2531.  3s. 

The  fiat  was  issued  on  the  2nd  April  1841. 

On  the  28th  May  the  petitioner  applied  to  prove  the 
amount  of  his  debt  established  by  the  decree  and  the 
Master's  report;  but  the  Commissioners  rejected  the  proof, 
on  the  ground  that  the  report  had  not  been  confirmed; 
and  allowed  a  claim  only  to  be  entered  on  the  proceedings 
for  the  sum  of  719/.  \6s.  id.  They  also  refused  to  stay 
the  bankrupt's  certificate,  although,  as  the  petition  al- 
leged, the  amount  of  his  debt  would  have  turned  the 
certificate. 

The  petitioner  contended,  that  by  the  decree  of  the 
Vice  Chancellor,  the  debt  became  equivalent  to  a  judg- 
ment debt,  and  that  the  Master's  report  did  not,  according 
to  the  practice  of  the  Court  of  Chancery,  require  con- 
firmation. 

The  prayer  was,  that  the  claim  might  be  directed  to  be 
entered  as  a  proof  on  the  proceedings,  and  that  in  the 
mean  time  the  allowance  of  the  bankrupt's  certificate 
might  be  stayed. 

Mr.  Koe,  in  support  of  the  petition.  A  decree  to  pay 
a  sum  of  money  is,  in  all  respects,  equal  in  force  to  a 
judgment  at  law  ;  and  we  contend,  that  the  decree  in  the 
present  instance  was  a  final  decree ;  for  it  directs  abso- 
lutely the  payment  to  the  petitioner  of  what  the  Master 
should  find  to  be  due  from  James  Bedingfield  and  the 
bankrupt.  There  is  no  pretence  for  saying  that  this 
report  requires  confirmation.  The  Court  declared  that 
what  was  due  on  the  bond  was  a  debt  due  from  the 
bankrupt  to  the  petitioner,  the  amount  of  which  only  was 


1841. 

Ex  parte 
CuoMK. 
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1841.  to  be  ascertained  by  the  Master,  and  that  whatever  the 
ETp^te  Master  reported  to  be  due  should  be  paid  by  the  bankrupt 
Cnosss.  [St'r  John  Cross.  Can  this  Court  make  any  order  not  to 
allow  a  certificate,  when  the  petition  contains  no  aver- 
ment that  the  Commissioners  have  signed  it?  Without 
the  signatures  of  the  Commissioners,  it  is  in  all  respects 
a  non-existing  certificate.]  Since  the  petition  was  pre- 
sented, the  Commissioners  have  signed  the  certificate,  and 
it  is  now  with  the  proceedings  in  Court.  The  Court 
may  look  at  the  proceedings,  to  see  whether  the  fact  is 
so.  [Sir  John  Cross.  Upon  referring  to  the  proceedings, 
it  certainly  does  now  appear  that  the  certificate  has  come 
into  the  office,  and  has  already  been  stayed  until  the 
hearing  of  this  petition.]  It  is  expressly  alleged  also  in 
the  petition,  that  if  the  petitioner  had  been  admitted  to 
prove,  the  effect  would  have  been  to  turn  the  certificate. 

Mr.  Swanston,  for  the  bankrupt,  referred  to  Ex  parte 
Groome(a)t  where  Lord  Eldon  said,  that  he  was  strongly 
inclined  to  think  that  a  prospective  petition  to  stay  a 
certificate  could  not  be  supported. 

The  assignees  did  not  appear. 

Mr.  Koet  in  reply.  The  case  of  Ex  parte  Groome 
has  no  application  to  the  present.  The  only  point 
decided  there  was,  that  the  bankrupt  ought  to  have  been 
personally  served  with  the  petition  to  stay  the  certificate; 
and  the  Lord  Chancellor  merely  alluded  to  a  prospective 
petition  to  stay  a  certificate,  before  the  bankrupt  had 
passed  his  last  examination. 

Sir  John  Cross. —  The  Court  would  not  make  any 

(  0  Buck, 
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order  to  stay  the  certificate,  without  a  petition  in  the  isn. 
usual  form,  which  ought  not  to  be  presented  until  the 

Ex  parte 

certificate  is  signed  by  the  Commissioners,  and  taken  into  Cross*. 
the  office  for  allowance.  Staying  the  allowance  of  a 
certificate  is  a  case  strictissimi  juris,  and  in  such  a  pro- 
ceeding parties  are  always  held  strictly  to  matters  of 
form.  The  opposing  creditor  states  in  his  petition,  that 
he  was  wronged  by  the  Commissioners  refusing  to  stay 
the  certificate ;  but  one  of  the  chief  grounds  for  the  cre- 
ditor coming  to  this  Court  is,  that  the  Commissioners 
have  signed  the  certificate;  a  petition  previously  presented 
being  premature.  If  any  improper  proceeding  had  been 
alleged  on  the  part  of  the  bankrupt,  the  case  would  have 
been  different ;  but  nothing  of  the  kind  appears.  Then, 
as  to  the  debt,  the  question  is,  whether  the  two  sums 
for  debt  and  costs,  as  specified  in  the  decree,  are  prove- 
able.  It  is  settled,  that  a  judgment  must  be  entered 
up,  before  it  can  be  admitted  to  proof  under  a  fiat  in 
bankruptcy ;  and  it  is  clearly  established  by  Walker  v. 
Barnes  (a),  and  Haswell  v.  Thorogood  (b),  that  where 
judgment  is  not  signed  until  after  the  bankruptcy  of  the 
party  against  whom  it  is  obtained,  neither  the  debt,  nor 
the  costs,  are  proveable.  I  admit  that  a  decree  of  a  Court 
of  equity  is  equal  in  force  to  a  judgment  at  law,  provided 
the  decree  is  final.  But  the  question  is  here,  whether 
the  decree  of  the  Vice  Chancellor,  referring  it  to  the 
Master  to  take  an  account  of  the  arrears  of  the  annuity, 
is  to  be  considered  final,  or  only  interlocutory.  I  am  of 
opinion,  that  the  decree  must  be  considered  only  inter- 
locutory ;  as  a  question  of  computation  was  to  be  settled, 
before  the  decree  could  have  any  effect ;  and  moreover, 
before  a  decree  can  be  considered  final,  it  must  be  signed 

(a)  6  Taunt.  778.  (fc)  7  B.  &  C.  706. 
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by  the  judge  in  equity,  and  be  inrolled.    Whether  the 
petitioner  has  not  a  proveable  debt  on  the  bond,  inde- 
Ex  parte     pendently  of  the  decree,  to  the  amount  of  466/.  13*.  id., 

Crosse. 

is  another  question,  which  is  not  now  before  the  Court. 


Petition  dismissed,  as  against  the  bankrupt,  with 
costs,  and  certificate  to  be  allowed. 


Ex  parte  Robert  Dixon.— In  the  matter  of  James 
SerJfHaU,I'm  Robinson. 

July  26. 

A  joint  and  se-  1  HIS  was  a  petition  to  transfer  a  proof,  which  had  been 
ffhThas'proved  maa*e  against  the  joint  estate  of  James  Robinson  and 
2ute!  Mt'S?1  William  Cooper  Robinson,  to  the  separate  estate  of  the 

milled,  without  formcr> 
special  grounds, 

to  retire  from  his     fhe  bankrupt  and  W.  C.  Robinson  carried  on  busi- 

proof  and  1 

prove  against     ness  jn  partnership  as  scriveners  at  Hull,  and  the  peti- 

the  S6p&f<lt6  CS" 

tatc.  tioner  had  in  July  1839  entrusted  them  with  the  sura  of 

500/.,  to  be  invested  for  him  at  interest ;  but,  in  November 
1840,  no  investment  having  been  made,  the  bankrupt, 
James  Robinson,  signed  in  the  name  of  himself  and 
his  partner,  and  delivered  to  the  petitioner,  a  promissory 
note  to  the  following  effect : 

•*  Hull,  November  10th  1840. 

"  We  jointly  or  severally  promise  to  pay  to  Mr.  Ro- 
bert Dixon,  or  order,  the  sura  of  500/.,  with  interest 
thereon  at  4/.  per  cent,  per  annum,  for  value  received. 

J.  and  W.  Robinson." 
At  the  same  time,  he  signed  and  delivered  to  the  peti- 
tioner a  memorandum  to  the  effect  that  interest  was  pay- 
able on  the  sura  of  500/.  from  July  13th  1839. 

The  petition  stated,  that  the  petitioner  being  advised 
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that  he  was  at  liberty,  and  that  it  would  be  for  his  benefit,  1841. 
to  prove  the  debt  against  the  joint  estate,  he  had  proved 

...  Ex  parte 

it  against  such  joint  estate  accordingly ;  but  that  he  was  Dixon. 
now  desirous  of  retracting  his  proof,  and  of  proving  the 
debt  against  the  separate  estate  of  James  Robinson. 

Mr.  Bacon,  for  the  petition.  The  petitioner  has  a 
right  of  proof  against  the  separate  estate;  the  very  terms 
of  the  instrument  amounting  to  an  acknowledgment  of  a 
separate  liability ;  and  a  party,  who  is  both  a  joint  and 
separate  creditor,  is  not  concluded  by  proving  against  the 
joint  estate,  but  may,  even  after  the  declaration  of  a  divi- 
dend, retire  from  that  proof,  and  prove  against  the  sepa- 
rate estate ;  Ex  parte  Husband  {a),  Ex  parte  Bolton  (6), 
Ex  parte  Law  (c). 

• 

Mr.  Swanston,  for  the  asssignees,  was  not  called  upon 
to  address  the  Court. 


Sir  John  Cross. — The  petitioner  gives  no  reason  for 
his  changing  his  mind.  He  states,  that  he  was  advised 
to  prove  against  the  joint  estate ;  but  he  does  not  suggest, 
that  he  has  discovered  anything  which  has  led  him  to 
alter  his  determination.  It  is  very  doubtful  how  far  it  is 
just  to  other  creditors,  to  permit  a  party,  who  has  made  a 
proof  against  a  certain  estate,  to  prove  against  a  different 
one,  when  there  may  be  others  whose  proofs  may  have 
been  regulated  by  what  he  has  done.  Nor  can  I  approve 
of  a  creditor  lying  by  until  those  consequences  have 
taken  place,  and  then  coming  forwards  to  abandon  the 

(a)  2  CI.  &  J.  4.  (6)  Buck,  7  ;  2  Ro.  389. 

(e)  Mont.  &  Ch.  Ill ;  3  De».  541  ;  and  see  Ex  parte  Dewnts,  18  Ves. 
326 j  and  Ex  parte  Davenport,  1  M.  D.  &  D.  326. 


Digitized  by  Google 


314 


CASES  IN  BANKRUPTCY. 


1841.  proceeding  which  he  has  advisedly  taken.  Such  perrais- 
sion  cannot  be  given  to  him  as  a  matter  of  course.  In 

hx  parte  ° 

Dixon.  Ex  parte  Liddel  (a),  Lord  Eldon  said,  "  The  holder  of 
this  bill  of  exchange,  modelling  his  proof  upon  the  right 
which  the  law  gave  him  of  confining  his  claim  to  the 
visible  members  of  a  partnership,  or  of  extending  it  to 
the  dormant,  has  made  a  deliberate,  and  1  think  a  con- 
clusive, election.  Adopting  the  aggregate  liability  of  all 
his  debtors,  he  is  excluded  now  from  resorting  to  them 
individually."    I  am  of  the  same  opinion  in  this  case. 

The  Order  was,  however,  by  the  consent  of  the 

assignees,  made  as  prayed,  the  petitioner  paying 
the  costs. 

(a)  2  Ro.  36. 


Ex  parte  John  Smith  and  others. — In  the  matter  of 
Se,Jlhu,Inn  Frederick  Gye  and  Richard  Hughes. 

July  27. 

The  title        THE  principal  question  which  arose  upon  this  petition, 

deeds  of  pro-  m  .., 

perty  belonging  was,  whether  a  deposit  of  title  deeds  by  way  of  equitable 
partners  in™    mortgage,  to  secure  the  balance  due  for  the  time  being 

trade  are  depo-  .  . 

sited  with  a  uPon  an  account  current,  was  a  continuing  security,  not- 
t^uretbe'ba'.10  withstanding  a  change  of  partners  in  the  firm  with  whom 

the  deposit  was  originally  made, 
between  the         Qn  the  tflst  of  December  1828,  the  bankrupts,  who 

banking  firm  * 

and  th<?  partner-  wcre  then  carrying  on  business  as  tea-dealers  in  the 

ship.  Ooapar- 

ticular  advance  City  of  London,  borrowed  of  the  banking  firm  of  Messrs. 

being  after- 

wards  made  by  Smith,  Payne,  and  Smit/is,  a  sura  of  money  upon  the  sc- 
ene former  to  the      .      „     .  _  ,     .  ,    ,    ,  „ 

latter,  the  part-  cunty  of  a  deposit  of  the  title  deeds  of  an  estate  at 

ner  to  whom  the 

deeds  belong  writes  a  letter  to  the  effect,  that  the  object  of  the  deposit  is  to  secure  that  "  as 
well  as  any  future  advances.'*  An  alteration  takes  place  in  the  members  of  the  banking  firm, 
but  the  new  firm  retain  the  deeds  and  continue  to  advance  money  to  the  partnership.  Htld, 
that  the  existing  banking  rum  were  entitled  to  the  benefit  of  the  security. 
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Finchley,  which  belonged  solely  to  the  bankrupt  Richard      1841 . 
Hughes.  It  was  stated  to  have  been  agreed,  that  the  de-  E^parte 
posit  should  extend  to  secure  any  sums  of  money  which  Smith 

and  otbers. 

the  firm  should  advance  to  the  bankrupts.  No  written 
memorandum  was  however  at  this  time  signed.  On  the 
18th  of  November  1834  a  further  advance  was  made  by 
the  bankers  to  the  bankrupts,  when  the  bankrupt  Richard 
Hughes  wrote  to  them  a  letter  to  the  following  effect : 
"  Messrs.  Smith,  Payne,  and  Smiths. 

Gentlemen, — I  herewith  send  you  eight  notes  of  500/., 
in  compliance  with  the  arrangement  made  with  me  to 
day,  and  for  which  I  am  greatly  obliged.  The  deeds 
you  hold  of  mine  are  placed  in  your  hands,  as  a  security 
for  this,  as  well  as  any  future  advances. 

I  am,  &c.  Richard  Hughes.** 

In  the  beginning  of  the  year  1839,  a  change  having 
taken  place  in  some  of  the  partners  of  the  banking  firm 
of  Smith,  Payne,  and  Smiths,  the  petitioners,  who  then 
constituted  the  firm,  made  advances  of  money  to  the 
bankrupts ;  and  they  stated  by  their  petition,  that  from 
that  time  to  the  time  of  the  fiat,  they  had  continued  to 
advance  large  sums  of  money  to  Ihe  bankrupts  at  their 
request,  and  had  from  time  to  time  renewed  the  eight 
notes  for  500/.  each,  mentioned  in  the  letter,  and  had  up 
to  the  present  time  retained  in  their  possession,  with  the 
knowledge  and  approbation  of  the  bankrupts,  the  above- 
mentioned  title  deeds ;  the  bankrupts  during  all  such  time 
applying  for  such  advances  and  renewals,  and  the  peti- 
tioners, as  members  of  the  firm,  consenting  to  make 
and  give  the  same,  upon  the  common  understanding  and 
agreement  that  such  advances  and  renewals  were  to  be 
made  and  given  upon  the  security  of  the  deeds.  The 
petition  further  stated,  that  early  in  the  year  1839,  the 
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1841.      bankrupts  deposited  with  the  petitioners,  as  a  further 

security,  certain  wine  warrants.    On  the  6th  of  March 

S"1™       1839  the  petitioners  advanced  a  further  sum  of  2000/.  to 
and  others.  r 

the  bankrupts,  upon  the  security  of  a  policy  of  assurance, 
which  was  assigned  to  them  by  an  indenture  dated  on 
that  day,  and  was  by  the  indenture  mentioned  to  be  given 
in  addition  to  any  other  security  which  the  petitioners 
then  had  or  might  have  for  the  sum  of  2000/.  then  ad- 
vanced. 

An  Order  had  been  obtained  by  the  petitioners  upon 
a  former  petition,  for  an  inquiry  before  the  Commis- 
sioner as  to  the  amount  due  to  them  upon  their  securities, 
and  for  a  sale  of  the  property  comprised  in  the  deposited 
documents;  the  purchase  money,  after  payment  of  the  ex- 
penses of  the  sale,  being  ordered  to  be  paid  into  the  bank, 
subject  to  the  further  order  of  the  Court.  Under  the 
order  of  reference,  the  Commissioner  found  the  sum  of 
8500/.  18s.  8d.  to  be  due  to  the  petitioners,  of  which  he 
found  the  sum  of  2025/.  5s.  9d.  to  be  due  upon  the  secu- 
rity of  the  wine  warrants  and  policy  of  assurance.  The 
remainder  he  found  to  be  due,  in  respect  of  the  security 
upon  the  estate  at  Finchley.  The  present  petition  com- 
plained of  the  latter  part  of  this  finding,  and  prayed  for 
a  declaration  that  the  petitioners  were  mortgagees  of 
the  estate  at  Finchley  for  the  whole  of  the  sum  of 
8500/.  18*.  8d.,  and  were  mortgagees  of  the  policy  and 
warrants  for  2025/  5s.  9d.,  part  of  the  aforesaid  sum. 
The  petition  also  prayed  for  a  sale  of  the  wine  warrrants, 
which  were  the  only  parts  of  the  securities  that  had  not 
been  sold  under  the  former  order,  and  for  all  necessary 
directions  for  perfecting  the  former  sale  by  the  requisite 
conveyances  to  the  purchasers,  and  for  the  usual  conse- 
quential directions  with  respect  to  the  application  of  the 
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proceeds  of  the  sales  and  proof  of  so  much  of  the  peti-  1841. 
tioner's  debt  as  those  proceeds  should  be  insufficient  to 
satisfy. 

Mr.  Swans  ton  y  and  Mr.  Calvert,  for  the  petition. 


Mr.  Spence,  and  Mr.  Steere,  for  the  assignees.  The 
security  on  the  estates  at  Finchley  was  created  by  the 
deposit  of  the  title  deeds,  and  the  letter  of  the  15th  of 
November  1834.  The  present  petitioners  are  not  the 
same  individuals  with  whom  that  deposit  was  made,  and 
to  whom  the  letter  was  written.  There  has  been  a 
change  in  the  firm ;  and  it  has  been  held,  that  a  mortgage 
to  a  partnership  to  secure  the  payment  of  all  sums  then 
due  or  thereafter  to  become  due,  does  not  extend  to  ad- 
vances made  by  the  firm,  after  another  partner  has  been 
taken  in  (a).  This  is  indisputably  so  when  the  security 
is  given  by  a  surety  (b),  as  it  may  be  considered  to  have 
been  in  the  present  case ;  the  property  not  being  that  of 
the  debtors  jointly,  but  belonging  to  one  separately,  who 
must  therefore  be  regarded  as  having  pledged  it  in  the 
character  of  surety  for  the  firm. 

Mr.  Swanston  was  not  called  upon  to  reply. 

Sir  John  Cross.— In  this  case  1  find  that  upwards 
of  twelve  years  ago  the  two  bankrupts  had  an  account 
current  with  the  banking  house  of  Messrs.  Smith,  Payne, 

* 

(a)  See  Ex  port*  Watson,  19  Vet.  459;  Ex  part*  Marth,  2  Rose,  239, 
and  cases  there  cited  in  note. 

(6)  See  Wright  ».  Rtuull,  3  Wilson,  530 ;  2  W.  Bla.  934 ;  Myers  t * 
Edge,  7  T.  R.  254 ;  Weston  t.  Barton,  4  Taunt.  67 ;  Spitrs  v.  Houston,  4 
Bligh,  N.  S.  515  ;  Simton  v.  Cook,  1  Bing.  452;  Pitman  on  Piincipal  aod 
Surety,  p.  47. 

VOL.  II.  7. 
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18,41-      and  Smiths,  which  account  current  continued  up  to  the 
Ex  parte     t»me  °f tne  bankruptcy.    In  1828,  it  appears  that  certain 
md^iiers.    til*e  deeds  were  deposited,  without  any  written  memo- 
randum, for  the  purpose  of  securing  the  balance  which 
might  be  due  to  the  banking  firm  from  time  to  time  upon 
this  account  current.    In  1834  an  express  memorandum 
was  signed  by  Mr.  Hughes,  stating  the  deposit  to  have 
been  made  for  the  purpose  of  securing  future  advances 
in  the  course  of  the  then  running  and  subsisting  account ; 
and  promissory  notes  to  the  amount  of  4000/.  were  given 
at  the  same  time  as  a  further  security.    It  is  now  urged, 
that  the  advances  made  by  the  firm,  with  whom  the  de- 
posit was  made,  have  been  all  paid  off,  and  that  the  debt 
now  claimed  by  the  petitioners  has  arisen  within  the  last 
half  year,  that  is  to  say,  since  the  members  of  the  bank- 
ing firm  have  been  changed ;  but  it  appears  to  me  to  be 
of  no  consequence  how  many  changes  may  have  taken 
place  in  the  constitution  of  the  firm,  provided  the  title 
deeds  were  left  in  the  custody  of  the  partners  for  the 
time  being,  with  the  consent  of  the  depositors,  and  upon 
the  understanding  that  they  were  to  remain  a  security 
for  the  balance  of  the  account.    It  is  not  necessary  that 
on  every  change  or  modification  of  the  partnership,  the 
deeds  should  be  returned  for  the  purpose  of  being  depo- 
sited anew.    The  fact  of  their  being  left  at  the  bank  may 
operate  as  a  fresh  deposit,  and  the  parties  may  express 
their  intention  as  clearly  by  acts  as  they  could  by  words ; 
and  sometimes,  indeed,  still  more  clearly.    It  appears  to 
me,  that  they  have  done  so  in  this  case;  and  that  the 
evidence  here  is  complete  and  conclusive,  as  to  the  fact 
of  the  deeds  being  intended  to  remain  as  a  security  for 
the  balance  due  for  the  lime  being  to  the  petitioners.  I 
am  therefore  of  opinion,  that  the  deeds  have  been  pro- 
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perly  retained  by  them  as  a  security  for  their  whole  debt ;       1  s  1 1 . 
and,  the  amount  of  it  having  been  ascertained  by  the 
Commissioner  to  be  8500/.  18*.  &d.,  they  must  be  de- 
clared to  be  equitable  mortgagees  of  the  estate  at 
Finchley  for  that  amount. 


Ex  pane 
Smith 
and  other*. 


„  _  .  „  „  Serjeanlt'  Inn 

Ex  parte  Pickstock.— In  the  matter  of  Pickstock.   Hail, 

July  30. 

MR.  G.  L.  Russell,  on  behalf  of  the  bankrupt,  applied  f^;^ 
to  the  Court  for  an  Order  to  stay  the  advertisement  of  "ill.  on  the  ap. 

plicalioD  of  the 

the  bankruptcy  in  the  Gazette,  on  the  ground  that  the  bankrupt,  make 

an  Order  to  stay 

party  had  committed  no  act  of  bankruptcy.    The  bank-  the  advcrtise- 

ii        i  m  i    •  •       i  ii  <•  i  •    n»ent,  where  the 

rupt  had  made  an  affidavit,  stating  that  to  the  best  of  his  baokmpt  has 
belief  he  had  committed  no  act  of  bankruptcy.    All  that  fS^o  tanuT 
was  now  wished  was,  that  the  proper  officer  might  pro-  lbe  fiat* 
duce  the  proceedings  that  had  been  taken  before  the 
Commissioners,  in  order  that  the  Court  may  look  at  them 
and  see  ^hether  there  was  really  a  good  act  of  bank- 
ruptcy proved,  before  the  Commissioners  proceeded  to 
adjudication.     In  the  matter  of  Bryant  (a)  the  same 
course  was  adopted  by  the  Court. 

Sir  John  Cross. — The  case  referred  to  was  on  the 
application  of  a  creditor,  and  not  of  the  bankrupt.  I 
think  the  Court  cannot  make  any  Order  on  the  present 
application.  There  is  no  instance  of  the  Court  ordering 
the  advertisement  to  be  stayed  at  the  solicitation  of  the 
bankrupt,  unless  he  has  presented  a  petition  to  annul  the 
fiat.  The  bankrupt  himself  cannot  be  a  sufficient  master 
of  the  subject,  to  know  whether  or  not  he  has  committed 
what  the  law  considers  to  be  an  act  of  bankruptcy. 

(n)  2  Deac.  140. 
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1N41.  Mr.  O.  L.  Russell  afterwards  made  the  same  applica- 
Fx  parte  t'on  t0  the  Lord  Chancellor,  who  consented  to  inspect 
the  proceedings;  but,  finding  there  was  prima  facie  a 
good  act  of  bankruptcy  appearing  on  the  depositions,  his 
lordship  also  refused  to  make  any  Order  to  stay  the  ad- 
vertisement. 


Ex  parte  Henry  Hawkins  and  another.— In  the 
**jSfi£  raatter  of  William  Worsfold.  


THIS  was  a  petition  of  the  assignees,  praying  to  annul 
the  fiat,  on  the  ground  that  the  petitioning  creditor's  debt 


July  30. 

Wbere  the 
petitioning  cre- 
ditor's debt  wu 

lind! Sad*oo"  was  insufficient  to  support  it.  The  fiat  was  sued  out  on 
Jm^uo^p  the  3rd  February  1841,  on  the  petition  of  Andrew  Ross  ; 
«cunedfinot wn0  at  tnc  8econd  public  meeting  tendered  a  proof  for 
tenor  to  the  al-  tne  8um  0f  150/    as  indorsee  of  a  bill  of  exchange, 

leged  petitioning  ° 

haddbwodebt'  *ndor8ed  °y  tne  Dankrupt;  which  bill  Ross  had  dis- 
proved, so  at  to  counted  for  one  Mr.  Overbury,  to  whom  the?  bankrupt 

be  substituted 

oo  tbe  proceed-  had  indorsed  it.    It  appeared,  that  the  bill  was  overdue 

ingt ;  tbe  fiat  was        ,  . 

annulled,  on  tbe  at  the  time  of  such  discount,  and  was  not  delivered  by 
s      °  ».f  and    Overbury  to  Ross  until  the  day  previous  to  Ross  striking 


pr'aJeMo'iiue  tne  docket  on  which  the  fiat  issued  ;  and  that  Overbury, 
banket  mi*  wno  was  Jlosss  attorney»  had>  previous  to  the  delivery 
tTth? mndeth«  of  the  bil1  10  Ross'  obtained  judgment  against  the  bank- 
jo  natly,ely,a0uf  ruPl  'n  an  act'on  orouont  Dv  him  upon  the  bill,  in  the 
ficient  amount    name  of  a  person  called  Neate.    The  Commissioners 

to  aapport  a  fiat. 

rejected  the  proof;  upon  which  the  assignees  summoned 
Ross  before  the  Commissioner,  in  order  that  he  might  be 
examined,  and  support,  if  he  could,  a  sufficient  debt  to 
sustain  the  fiat.  On  the  12th  May  1841  Ross  attended 
for  this  purpose,  when  the  above  facts  appeared  from  his 
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examination ;  and  he  also  stated  that  when  Overbury 
applied  to  him  to  discount  the  bill,  he  told  him  it  was 
for  the  purpose  of  striking  the  docket  against  the  bank- 
rupt; and  that  he  wished  Ross  to  strike  the  docket, 
instead  of  himself.  On  the  last  mentioned  day,  Mr. 
Overbury  also  attended  the  Commissioner,  and  tendered 
a  proof  as  indorsee  of  the  bill ;  the  consideration  for 
which  he  swore  was  giving  possession  to  the  bankrupt, 
at  the  request  of  the  drawer  of  the  bill,  of  certain  premises 
contracted  to  be  sold  by  Overbury  to  the  bankrupt.  But 
he  admitted  upon  his  examination  before  the  Commis- 
sioner, that  he  had  previously  sued  the  bankrupt  on  the 
bill  in  the  name  of  a  client,  and  had  obtained  final  judg- 
ment against  him.  On  this  ground,  the  Commissioner 
rejected  the  proof  tendered  by  Overbury;  and  adjourned 
the  bankrupt's  last  examination  sine  die;  assigning  as  a 
reason  for  such  adjournment,  that  it  was  doubtful  whether 
there  was  any  valid  petitioning  creditor's  debt. 

The  petitioners  alleged,  that  no  debt  sufficient  to  sup- 
port a  fiat,  and  not  anterior  to  the  alleged  debt  of  the 
petitioning  creditor,  had  been  proved  under  the  fiat,  and 
that  the  petitioners  were  therefore  unable  to  procure  a 
substitution  of  any  other  debt  to  support  the  fiat.  That 
the  petitioners  were  not  jointly,  nor  was  either  of  them 
separately,  a  creditor  of  the  bankrupt  of  a  sufficient 
amount  to  support  a  fiat ;  and  that  no  creditor  of  a  suffi- 
cient amount  would  sue  out  a  fiat ;  and,  therefore,  that 
the  petitioners  were  disabled  from  praying,  that,  on  the 
annulling  of  the  present  fiat,  a  new  fiat  might  issue 
against  the  bankrupt. 

The  prayer  was,  that  the  fiat  might  be  annulled  at  the 
expense  of  Ross,  the  petitioning  creditor;  or  that  the 
petitioners  might  be  discharged,  at  the  expense  of  Ross, 
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from  being  the  assignees  of  the  estate  and  effects  of  the 
bankrupt ;  and  that  Boss  might  pay  the  costs  of  the 
application. 

Mr.  Swanston,  and  Mr.  C handiest,  in  support  of  the 
petition,  uTged  that  the  bankrupt's  liability  on  the  bill  of 
exchange  was  merged  in  the  judgment;  and  referred  to 
Ex  parte  Christy  (a),  where,  B.  and  C.  having  given  a 
joint  and  several  bond  to  A.,  and  also  a  joint  warrant  of 
attorney  (as  part  of  the  same  security),  upon  which  a 
joint  judgment  was  afterwards  entered  up,  it  was  held, 
that  the  bond  was  merged  in  the  judgment,  and  that  A. 
could  only  prove  against  the  joint  estate  of  B.  and  C. 

Mr.  Bacon  appeared  for  the  bankrupt,  and  alluded  to 
some  differences  between  the  bankrupt  and  the  peti- 
tioning creditor. 

Sir  John  Cross. — The  Court  has  nothing  to  do  on 
this  petition  with  any  dispute  between  the  petitioning 
creditor  and  the  bankrupt. 

Mr.  J.  Russell,  and  Mr.  Petersdorff,  for  the  petition- 
ing creditor.  The  bankrupt  had  been  concerned  in 
concealing  and  securing  his  property,  and  that  was  the 
reason  why  Mr.  Overbury  deemed  it  advisable  to  issue 
this  fiat.  The  assignees,  who  now  petition  to  annul  it, 
have  been  acting  under  the  fiat  for  several  months,  and 
should  have  applied  before,  if  they  doubted  the  validity 
of  the  fiat  There  was  no  merger  of  any  kind  before  the 
bankruptcy;  for  judgment  was  not  obtained  in  die  action 
on  the  bill  until  the  5th  February,  which  was  two  days 

(a)  2  Dear.  &l  C. 
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Ex  parte 
Haukiks 
and  another. 
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after  the  issuing  of  the  fiat;  that  having  been  sued  out 
on  the  3rd  February.  Ex  parte  Christy  (a),  which  has 
been  cited  by  the  other  side,  does  not  apply  to  this  case; 
for  there  the  judgment  was  obtained  by  the  petitioning 
creditor  himself ;  here  it  was  obtained  by  another  person. 
But  the  doctrine  of  merger  is  not  applicable  to  bills  of 
exchange  or  negotiable  securities,  when  the  title  is  not 
derived  from  the  judgment  creditor.  In  Bryant  v. 
Withers  (6),  it  was  held  to  be  no  objection  to  the  peti- 
tioning creditor's  debt,  that  he  had,  on  striking  the  docket, 
made  an  affidavit  of  his  debt  as  for  goods  sold  and  de- 
livered, although  he  had  at  the  time  obtained  judgment 
in  an  action  brought  co  recover  the  price  of  the  goods, — 
and  that  he  had  not  relinquished  his  judgment,  before 
he  presented  the  petition  for  a  commission.  Even  in 
questions  of  merger,  the  debt  is  not  extinguished,  nor 
the  liability  effected,  but  merely  the  remedy ;  the  merger 
has  only  reference  to  the  form  of  action.  There  is  a 
distinction  between  a  case  where  a  bill  is  negotiated  after 
it  is  due,  and  where  it  is  merely  returned  after  it  is  due 
to  a  party  antecedently  liable.  In  the  present  case,  Over- 
bury  takes  up  the  bill  before  the  judgment  was  obtained, 
in  discharge  of  his  own  liability  as  indorser,  and  then 
seeks  to  make  it  available  against  the  party  primarily 
liable ;  which  he  had  an  undoubted  right  to  do  j  Mac- 
donald  v.  Bovington  (c).  It  has  never  been  suggested 
by  the  bankrupt,  that  he  had  not  a  good  consideration 
for  the  bill.  It  is  sworn  by  Overbury,  that  the  bank- 
rupt, by  reason  of  giving  this  bill,  got  into  possession  of 
the  property  which  he  had  contracted  to  purchase  of 
Overbury,  That,  of  itself,  is  a  sufficient  consideration. 
An  executory  contract  is  a  good  consideration  for  a  bill 

(a)  2  Deac.  &  C.  155.  0)  2  Rose,  8.  (f)  \  T.  H.  825. 
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of  exchange,  even  though  the  contract  is  not  performed 
before  the  bill  falls  due.  Thus  in  Moggridge  v.  Jones(a), 
where  A.  agreed  to  execute  a  lease  of  premises  to  B., 
and  B.t  on  being  let  into  possession,  accepted  a  bill  for 
the  consideration  money  drawn  on  him  by  A.,  it  was 
held  no  defence  to  an  action  on  the  bill  by  A.r  that  he 
refused  to  execute  the  lease ;  the  remedy  of  B.  for  this 
refusal  being  only  on  the  agreement. 

Sir  John  Cross.— The  question  is  simply  this— is 
there  a  good  petitioning  creditor's  debt  to  support  this 
fiat  ?  The  whole  matter  in  dispute  arises  out  of  the  trans- 
actions between  Overbury  and  the  bankrupt.  It  appears, 
that  the  bankrupt  agreed  to  purchase  some  property  of 
Overbury,  in  part  payment  for  which  he  gave  two  bills 
of  exchange ;  and  it  is  an  undisputed  fact,  that  the  pur- 
chase has  never  been  completed.  Overbury  had,  no 
doubt,  a  right  to  sue  the  bankrupt  on  both  these  bills ; 
but  then  in  sucli  action  the  proof  of  the  consideration 
given  for  them  might  be  material.  It  was  more  conve- 
nient, therefore,  that  he  should  transfer  them  to  other 
persons ;  and  he  accordingly  gets  two  friends  to  bring 
separate  actions  on  the  bills,  in  which  it  would  not  be 
requisite  for  himself  to  appear  as  a  party.  It  does  not 
appear,  that  Neate,  in  whose  name  an  action  on  one  of 
these  bills  was  brought,  gave  any  consideration  for  the 
bill,  but  merely  allowed  the  use  of  his  name  in  the  action. 
Overbury  then  goes  to  Ross  to  make  the  acceptor  of  the 
bill  a  bankrupt.  This  seems  to  me  a  mere  contrivance 
to  enforce  the  payment  of  purchase  money,  on  a  contract 
which  was  never  completed.  The  petitioning  creditor's 
debt  was  not  real,  but  concocted  for  the  purposes  of  the 

(«)  14  East,  486. 


1841. 

Ex  parte 

Hawkins 

&  D  tl  3 1 J  0 1  t?  r  t 
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fiat;  and  the  alleged  act  of  bankruptcy  was  prior  to  his  1841. 
obtaining  possession  of  the  bill,  which  was  only  the  day 

Y.%  parte 

previous  to  the  issuing  of  the  fiat.  Under  all  these  cir-  Haweixs 
cumstances,  I  am  of  opinion  that  the  bankrupt  was  not 
really  indebted  to  Ross,  the  petitioning  creditor,  but  to 
Overbury ;  and  that  there  is  no  good  petitioning  cre- 
ditor's debt  established,  or  to  be  established,  to  support 
the  fiat. 

Fiat  annulled,  with  costs.  The  bankrupt  to  have 
his  costs  from  the  assignees,  to  be  recovered  by 
them  from  the  respondents. 


Ex  parte  Henry  Barnett.— In  the  matter  of  James  s*rj*mur  i™ 

„  Hatt, 
Hardy.   July  30  431. 

Where  the  act 

THIS  was  the  petition  of  a  creditor  to  annul  the  fiat,  at  of  bankruptcy 

was  concerted 

the  costs  of  the  bankrupt,  the  solicitor,  and  the  petitioning  between  the 

solicitor,  the 

creditor,  on  the  ground  that  the  act  of  bankruptcy  was  petitioning  «e- 
concerted  between  them,  and  that  the  object  of  the  fiat  ba  okrupt,  for  the 
was  not  for  the  purpose  of  distributing  the  bankrupt's  Sfea^ng0.*  °f 
effects  among  his  creditors,  but  merely  to  serve  the  pur-  ditoVJ'and  the" 
poses  of  the  bankrupt.  $2TJ£l *J 
The  circumstances,  under  which  the  fiat  was  issued,  the p,ot ;  .fitl 

'  was  annulled, 

have  been  already  stated  in  a  prior  report  of  the  case  of  ^J^,"*^" 
Ex  parte  Woodward  (a).  solicitor,  the 

bankrupt,  and 
the  petitioning 
creditor. 

Mr.  Bacon,  in  support  of  the  petition,  contended  that 
the  fiat  was  an  abuse  of  the  process  of  the  Court,  and 
that  the  solicitor,  who  was  a  principal  party  in  contriving 
the  act  of  bankruptcy,  must  be  visited  with  costs,  as  well 
as  the  petitioning  creditor  and  the  bankrupt. 

(«)  See  ante  p.  249. 
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Mr.  A'.  Parker,  and  Mr.  Anderdon,  for  the  solicitor. 


There  are  not  more  than  three  instances  in  the  books,  in 
which  a  solicitor  who  issues  a  fiat  has  been  visited  with 
costs,  on  a  petition  to  supersede  ;  and  then  only  in  a  case 
of  gross  fraud.  Now  what  fraud  can  possibly  be  charged 
against  the  solicitor  in  the  issuing  of  this  fiat?  It  is  not 
because  the  petitioning  creditor  and  the  bankrupt  are 
instruments  in  the  hands  of  the  solicitor  for  the  purpose 
of  issuing  a  fiat,  that  he  is  to  incur  the  penalty  of  the  costs 
of  annulling  it.  Nay,  in  a  case  of  this  description,  where 
the  object  of  a  solicitor  in  issuing  a  commission  was  to 
effect  that  which  was  advisable  and  just  among  the  cre- 
ditors of  a  bankrupt,  the  Vice  Chancellor  not  only  refused 
to  supersede  the  commission,  but  dismissed  the  petition 
for  a  supersedeas  with  costs;  Ex  parte  Gane(a).  But 
the  laches  of  the  petitioner,  in  not  having  sooner  applied 
to  annul  the  fiat,  are  an  incontrovertible  answer  to  this 
petition.  The  fiat  has  been  worked  for  no  less  a  period 
than  a  year  and  a  half.  Why  has  this  petition  not  come 
here  before  ?  In  Ex  parte  Bostockijb),  where  a  fiat  bad 
issued  on  a  concerted  act  of  bankruptcy,  and  four  months 
elapsed  before  a  creditor  petitioned  to  annul  it,  and  the 
assignees  were  not  privy  to  the  concert,  and  wished  the 
fiat  to  proceed,  the  Court  refused  to  annul  it. 

Mr.  Ellisim,  for  the  bankrupt.  In  this  case  there  is 
no  act  of  bankruptcy,  upon  which  the  fiat  can  be  sup- 
ported. That  distinguishes  the  case  from  Ex  parte 
Bos  toe  k ;  where  it  appeared  that  the  bankrupt  had  com- 
mitted another  act  of  bankruptcy  which  was  not  concerted. 
The  bankrupt,  therefore,  is  justified  in  wishing  this  fiat  to 
be  annulled;  for  the  assignees  would  not  be  able  to 

(a)  2  G.  &  J.  31!>.       {h)  1  .Mont.  JX-.c  a  IX  314. 
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recover  under  it  any  of  the  bankrupt's  property.  And 
with  respect  to  the  payment  of  the  costs  by  the  solicitor, — 
in  a  case  where  the  circumstances  were  very  similar  to 
those  of  the  present  case,  Lord  Eldon  superseded  the 
commission,  at  the  costs  of  the  solicitor  and  the  petitioning 
creditor ;  Ex  parte  Prosser  (a). 

Mr.  Swans  ton,  for  the  petitioning  creditor.  The  first 
question  is,  whether  this  fiat  could  not  be  supported, 
upon  proof  of  another  act  of  bankruptcy.  Now,  that  it 
may  be  so  supported,  is  clearly  shown  by  the  decision  of 
the  Court  of  King's  Bench  in  Tappenden  v.  Burgess  (b). 
But  then,  unfortunately  in  this  case,  Spittle  was  the 
petitioning  creditor,  as  well  as  the  sole  assignee,  and 
therefore  could  not  avail  himself  of  another  act  of  bank- 
ruptcy. 

Sir  John  Cross. — There  is  no  question  but  that  this 
fiat  ought  to  be  annulled ;  and  the  only  thing  for  the  con- 
sideration of  the  Court  is,  who  ought  to  be  made  to  pay 
the  costs  of  this  petition.  The  whole  proceeding  is 
undoubtedly  a  contrivance  of  Woodward 's,  and  a  very 
culpable  contrivance.  The  sole  and  immediate  object 
of  issuing  the  fiat  was  to  defeat  an  execution  creditor; 
and  the  plot  formed  for  this  purpose  was  more  like  a 
Christmas  sport  or  revel,  than  any  thing  else  I  can  liken 
it  to.  The  whole  farce  was  played  at  ten  o'clock  on 
Christmas  eve.  Woodward  takes  upon  himself  to  cast 
the  parts  of  the  different  actors;  but  they  want  a  principal 
performer,  in  the  shape  of  a  creditor  to  call  and  demand 
the  payment  of  his  debt,  Cliff  refuses  to  undertake  the 
part,  at  so  short  a  notice ;  upon  which  Spittle  is  persuaded 

(«)  Buck,  27.  (>>  4  Ka«i,  m. 


1641. 


Ex  parte 

B*  UNFIT. 
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1841.  to  enact  it;  Woodward  all  the  while  officiating  as 
EjTparta  prompter,  and  instructing  the  various  parties  how  to 
Bahnstt.  act.  They  accordingly  go  through  all  the  mummery 
of  a  bankruptcy ;  for  Spittle  never  expected  that  the 
bankrupt  would  pay  the  debt,  when  he  called  to  de- 
mand the  payment  of  it.  Although  Woodward  appears 
to  be  the  most  culpable  of  any  of  these  parties,  yet 
the  Court  can  make  no  distinction  between  them  ;  they 
are  all  in  pari  delicto,  and  they  must  settle  the  costs 
between  themselves,  being  all  chargeable  with  costs 
alike.  The  fiat  must,  therefore,  be  annulled  with  costs. 
I  am  sorry  for  the  loss  which  Mr.  Woodward  will  sustain 
from  his  own  conduct ;  but  it  must  be  remembered,  that 
on  a  former  occasion  he  came  here  to  impeach  the  very 
fiat,  which  he  now  swears  to  be  a  good  one. 

Fiat  annulled,  with  costs. 


Ex  parte  Thomas  Massa  Alsager  and  others.— In  the 

Serjeanti  Inn 

Hail.  matter  of  Thomas  James  Breeds.  

July  30. 

bankropt**  THIS  was  the  petition  of  assignees  to  redeem  a  mort- 

£fdi»£li Ve"  Sa8e-    II  ■PPcarcd  that  the  bankrupt,  being  possessed 

niorigagesof  0f  a  copyhold  house  and  premises  at  Berwick,  in  the 

different  estate*,  r 

his  assignee*     county  of  Sussex,  on  the  12th  January  1827,  made  a 

caDoot  apply 

to  redeem  one    surrender  of  them  to  the  use  of  William  Lucas  Shadwell, 

mortgage,  with*      ,  .  .  M   ,  „  , 

oat  also  redeem-  subject  to  redemption  on  payment  of  the  sum  of  700/., 
mg  the  others.  m^  interest,  and  executed  a  bond  for  further  securing 
the  repayment  of  that  sum.  On  the  27th  November 
1830,  the  bankrupt  by  another  surrender  further  charged 
the  property  with  the  sum  of  550/.,  and  interest,  and 
also  executed  another  bond  for  further  securing  such 
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last  mentioned  sura.    Besides  these  two  mortgages,  the  1841. 
bankrupt  executed  several  other  mortgages  of  lands  and     Ex  parte 
tenements  to  William  Lucas  Shad  well,  for  securing  the  Alsaoeh. 
repayment  of  other  sums  of  money,  distinct  from  the 
above  mentioned  mortgages. 

The  fiat  issued  on  the  27th  February  1837,  when  the 
two  sums  of  700/.  and  650/.  still  remained  due  from  the 
bankrupt,  with  an  arrear  of  interest  thereon. 

The  petition  stated,  that  the  assignees  were  desirous 
of  effecting  a  sale  of  the  property  so  mortgaged,  and  of 
paying  off  the  several  sums  of  money  due  on  the  afore 
said  securities  out  of  the  monies  to  arise  by  such  sale, 
and  further  of  appropriating  the  surplus  (if  any)  of  such 
purchase  money  for  the  benefit  of  the  creditors  of  the 
bankrupt ;  but  that  IVilliam  Lucas  Skadwell  claimed  a 
right  of  tacking  his  other  mortgages  to  the  mortgage  and 
further  charge  above  set  forth,  and  refused  to  permit 
the  petitioners  to  redeem  the  premises,  without  the  re- 
demption of  all  the  mortgages  held  by  him.  That 
the  petitioners  were  unwilling  to  proceed  to  a  sale 
of  the  mortgaged  premises,  without  first  obtaining  the 
sanction  of  this  Court;  and  they  submitted,  that  the 
equity  of  redemption  of  the  property  formed  a  part  of 
the  assets  of  the  bankrupt,  and  that  the  petitioners,  as 
such  assignees,  were  entitled  to  redeem  the  same  premises 
for  the  benefit  of  the  bankrupt's  creditors,  upon  payment 
of  the  mortgage  monies  secured  thereon,  and  now  re- 
maining due. 

The  prayer  was,  that  the  Commissioner  acting  under 
the  fiat  might  take  an  account  of  the  principal,  interest,  and 
costs  due  on  such  mortgage  and  further  charge;  and  that 
the  property  might  be  sold  before  the  Commissioner,  and 
the  mortgagee  be  at  liberty  to  bid  at  the  sale,  and  the 
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monies  to  arise  by  such  sale  might  be  applied,  after  pay- 
ment of  the  expcnces  of  the  sale,  in  payment  and  satisfac- 
tion of  what  should  be  found  due  on  the  mortgage  and 
further  charge ;  that  the  surplus  monies  (if  any)  might 
be  paid  to  the  petitioners,  as  such  assignees ;  and,  in  case 
the  monies  to  arise  by  the  sale  should  be  insufficient  to 
satisfy  the  mortgage,  then  that  the  mortgagee  might  be 
admitted  to  prove  for  the  deficiency. 

Mr.  Walford,  in  support  of  the  petition.  If  this  had 
been  a  question  merely  between  the  mortgagor  and  mort- 
gagee, then  there  would  be  no  doubt  but  that  the  mort- 
gagor could  not  redeem,  without  satisfying  also  the  other 
securities;  Baxter  v.  Manning  (a).  But  the  principle, — 
that  where  two  distinct  estates  are  mortgaged  for  two 
distinct  debts,  a  separate  redemption  cannot  be  decreed, — 
operates  only  as  long  as  the  equities  of  redemption  are 
united  in  the  same  person  ;  Willie  v.  Lugg{b).  The  case 
of  Challis  v.  Casborne  (c)  would  seem  at  first  sight  to 
overrule  the  case  in  Vernon  ;  but  it  does  not  do  so,  in  fact, 
as  is  shown  by  Mr.  Cox  in  his  note  to  Coleman  v. 
Winch  (d),  where  he  distinguishes  between  a  mortgagor 
coming  to  redeem,  and  a  mortgagee  bringing  his  bill  to 
foreclose. 

The  present  case,  however,  being  one  not  between  the 
mortgagee  and  the  mortgagor,  but  between  the  mort- 
gagee and  the  assignees  of  the  mortgagor,  the  rule  that 
requires  the  redemption  of  all  the  other  securities 
does  not  apply;  Coleman  v.  Winch  (rf);  where  it  was 
held,  that  if  the  heir  of  the  mortgagor  assign  over  the 

(a)  1  Vero.  244.   But  see  M*rr«i  v.  Patkc,  2  Aik.  63. 
(fc)  2  Eden  Rep.  78.  (c)  Prec.  ia  Ch.  407. 

(</)  1  P.  Wm».  776. 


1811. 


Ex  parte 
Au«OER. 
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equity  of  redemption,  and  the  assignee  bring  his  bill  to  1841. 
redeem,  he  shall  pay  the  mortgage  only,  and  not  a  bond  Exparte 
given  subsequent  to  the  mortgage.    And,  a  fortiori,  the  AuACIR' 
rule  will  not  apply,  as  between  the  mortgagee  and  the 
creditors  of  the  mortgagor.   Thus  in  Beams  v.  Bance  (a), 
a  mortgagee,  who  lent  a  further  sum  upon  bond,  was  not 
allowed  to  tack  it  to  his  mortgage,  in  preference  to  cre- 
ditors under  a  trust  created  by  the  will  of  the  mortgagor 
for  payment  of  debts.    And  the  same  doctrine  was  held 
in  Lowthian  v.  Hasel(b),  and  Hamerton  v.  Roger$(c). 
The  case  of  Ireton  v.  Denn(d)  may  be  cited  by  the 
other  side,  as  an  authority  against  the  position  now  con- 
tended for ;  but  that  was  a  case  between  the  mortgagee 
and  a  purchaser  of  the  equity  of  redemption,  and  not 
one,  as  in  the  present  instance,  between  the  mortgagee 
and  the  creditors  of  a  mortgagor  who  has  become  bank- 
rupt.   Some  cases  may  also  be  cited  on  the  other  side, 
which  show  that  a  judgment  may  be  tacked  to  a  mort- 
gage, as  against  creditors;  but  there  the  judgment  is 
considered  as  a  clear  lien  on  the  land.    The  case  of  Ex 
parte  Bignold(e),  where  this  Court  refused  to  make  an 
Order  for  the  sale  of  a  mortgaged  estate,  which  was  sub- 
ject to  other  incumbrances,  is  distinguishable  from  the 
present  case;  for  there  the  other  incumbrancers  were 
strangers,  and  were  not  before  the  Court ;  while,  in  this 
case,  all  the  other,  incumbrances  are  in  the  hands  of  the 
mortgagee. 

Mr.  Swans  ton,  contra.    The  point  which  is  now 
brought  before  the  Court  has  been  settled  by  several 

(j)  3  Atk.630.  (6;3Bro.  162. 

(c)  I  Ve».  jun.  513.  (d)  2  Co*  Rep.  425. 

(<>  3  Mont.  U  A.  706;  1  Dcac.  515. 
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1841.  cases,  an  abstract  of  which  is  given  in  Mr.  Coote's  Trea- 
tise  on  Mortgages  (a).  The  only  case,  that  is  decidedly 
Alsackh.  to  the  contrary,  is  to  be  found  in  Eden's  Reports  of 
Cases  in  the  time  of  Lord  Northington.  But,  although 
there  are  several  good  cases  in  that  book,  there  are  also 
several  bad  ones ;  as,  for  instance,  the  case  of  Hurden  v. 
v  Parsons  (b\  where  it  is  laid  down  that  a  trustee  lending 
money  on  personal  security  out  of  the  trust  fund  is  not 
guilty  of  a  breach  of  trust.  In  the  present  case,  we  sub- 
mit that  a  Court  of  equity  is  entitled  to  say,  that  where 
a  creditor  has  a  real  security,  the  debtor  shall  not  be 
permitted  to  redeem,  without  paying  the  whole  debt 
And  it  appears  from  Ex  parte  Pollard  (c),  that  where 
any  equities  affect  the  bankrupt,  they  also  affect  the  as- 
signees; and  that  the  latter  take  exactly  the  same  title 
which  the  bankrupt  had,  neither  more,  nor  less.  The 
very  question  now  mooted  has  been  the  subject  of  three 
different  decisions  of  the  Court  of  Chancery.  In  Pope 
v.  Onslow  (rf),  where  the  assignee  of  a  bankrupt  filed  his 
bill  to  redeem  a  mortgage  of  the  Manor  of  Newington 
made  by  the  bankrupt  to  the  defendant,  and  the  defen- 
dant by  his  answer  stated  that  he  had  first  lent  the  bank- 
rupt 200/.  on  mortgage  of  a  particular  tenement,  and 
afterwards  300/.  on  the  manor,  which  was  of  better  value 
than  the  money  due,  and  that  the  first  mortgage  was  de- 
ficient in  value ;  it  was  adjudged  that  if  the  plaintiff 
would  redeem  one,  he  should  redeem  both.  So  in  Ex 
parte  Carter  (e),  where  a  bankrupt  had  made  two  sepa- 
rate mortgages  of  different  estates  to  the  same  person, 
and  had  afterwards  sold  the  equity  of  redemption  of  one 

(a)  P.  483.  (6)  1  Eden  Rep.  145. 

(c)  Mont.  &  C.  239  ;  4  Deac.  27.        (d)  2  Vera.  207. 
(»)  Ainbl.  733. 
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of  them,  it  was  held  that  the  purchaser  of  the  equity  of  18*1. 
redemption  could  not  redeem  that  mortgage  only,  but  Ex 
must  redeem  both.  And  the  same  point  was  decided  in  Alsaclr. 
Ireson  v.  Denn  (a),  which  cannot  be  distinguished  from 
this;  for  there  Lord  Alvanley  says,  that  a  mortgagee  of 
two  distinct  estates  upon  distinct  transactions  from  the 
same  mortgagor  was  entitled  to  hold  both, — even  against 
the  purchaser  of  the  equity  of  redemption  of  one  of  the 
mortgaged  estates,  without  notice  of  the  other  mortgage, 
— until  payment  of  the  whole  money  due  on  both  mort- 
gages. And  again,  in  Jones  v.  Smith  (b),  the  same 
learned  judge  observes,  that  the  Court  of  Chancery  will 
not  under  these  circumstances  interpose  in  favour  of  the 
redemption  of  one  mortgage,  without  the  redemption  of 
both.  From  these  cases,  it  is  manifest  that  Lord  Nor- 
thinglon  was  quite  in  error  in  his  decision  in  Willie  v. 
Lugg  (c) ;  the  current  of  modem  authorities,  as  observed 
by  Mr.  Coote  (d)  in  his  comment  on  that  case,  being  cer- 
tainly to  the  contrary. 

Mr.  Walford,  in  reply.  The  case  of  Pope  v.  On* 
5/010  (e),  which  has  been  relied  on  by  the  other  side, 
Lord  Hardwicke  would  not  permit  to  be  cited  as  an 
authority  in  Ex  parte  King  ( f).  And  with  regard  to  the 
impeachment  of  the  doctrine  laid  down  by  Lord  Nor- 

(a)  2  Cox  Rep.  425.  (<<)  Coote  on  Mortgages,  490. 

(6)  2  Ves.  juo.  376.  («)  2  Vein.  286. 

(c)  2  Eden,  78. 

(/)  1  Atk.  300.  Mr.  Coote,  however,  in  hit  treatise  on  Mortgages,  p. 
486,  says,  that  Loid  Hardwicke  soon  corrected  his  opinion';  for  in  the  much 
stronger  case  of  Tiiley  v.  Davit  (cited  in  Ex  parte  Carter,  Ambl.  753,)  on 
an  appeal  to  him  from  the  Rolls,  where  a  decree  had  been  made  on  a  bill 
filed  by  a  purchaser  of  the  equiry  of  redemption  of  one  of  two  estates  in 
mortgage,  that  he  must  redeem  both,  and  not  one  only, his  lordship  affirmed 
ihu  decree. 

VOL.  II.  A  A 
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1841.      thington  in  Willie  v.  Lugg(a),  it  is  manifest  from  what 

££L  Lord  Thurlow  says  in  the  case  of  Vanderzee  v.  WiUii{b)t 
Alsaoeb.    tbat  the  decision  of  Lord  Northington  was  correct. 

Lord  Thurlow  observes,  "  All  the  cases  agree,  that  if  the 
executor  assigned  the  equity  of  redemption,  it  would  put 
an  end  to  the  tacking ;  so  it  would,  if  the  specialty  cre- 
ditor brought  the  bill.  I  am  afraid,  the  rule  has  been 
laid  down  too  broad,  and  that  there  being  a  decree  for 
creditors  to  come  in,  they  must  redeem  on  payment  of  the 
1000/.  and  interest ;"  notwithstanding  the  fact  was  in  that 
case,  that  the  depositor  of  the  securities  was  at  his  death 
indebted  in  a  larger  sum  to  his  bankers,  the  depositaries. 
The  cases  cited  by  Mr.  Eden  in  his  note  to  Willi*  v. 
Lugg  (c)  do  not  bear  him  out  in  the  position  he  en- 
deavours to  establish.  In  Jones  v.  Smith  (d),  what  is 
said  to  have  been  ruled  by  Lord  Alvanley  is  a  mere  obiter 
dictum ;  for  the  only  point  decided  in  that  case  was,  that 
where  personal  securities  were  pledged  for  a  specific 
debt, — and,  after  a  mortgage  to  the  creditor,  the  same 
securities  with  others  were  pledged  by  him  for  the  ba- 
lance of  an  account, — the  transactions  being  distinct, 
redemption  of  the  personal  securities  was  decreed,  with- 
out discharging  what  was  due  on  the  mortgage. 

Sir  John  Cross. — The  principle  appears  to  me  to  be 
clearly  settled,  that  a  mortgage  of  distinct  property  may  be 
tacked  to  a  mortgage  of  other  property;  and  that  when  the 
mortgagor  applies  to  redeem,  he  cannot  redeem  one  with- 
out the  other.  My  present  impression  is,  that  the  assignees 
of  a  bankrupt  mortgagor  stand  in  his  place,  and  are  sub- 
ject to  all  the  equities  of  the  bankrupt.   But  I  will  look 

(*)  2  Eden  Rep.  78.  (c)  2  Eden  Rep.  80. 

(6)  3  Brown,  23.  (d)  2  Ves.  jun.  372. 
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into  the  cases  that  have  been  cited,  and  if  I  find  reason  1841. 
to  alter  my  opinion,  the  parties  shall  be  apprised  of  that 

fact  from  the  registrar.    If  they  hear  nothing  to  the  con-  Amaom. 
trary,  the  Order  will  be  for  the 

Petition  to  be  dismissed  with  costs. 


Ex  parte  Daniel  Britten. — In  the  matter  of 

Daniel  Britten.   We»tmin«er 

Aop.  5  and 
Dec.  8. 

IN  this  case  the  bankrupt  had  some  time  back  presented  Where  an 

Order  was  made 

a  petition  to  annul  the  fiat,  which  was  dismissed.    He  against  a  party, 

afterwards  presented  another  petition  for  the  same  pur-  MneHn'the1*" 

pose,  which  was  heard  in  the  long  vacation,  and  the  foXVaymen't 

same  result  followed ;  and,  in  order  to  protect  the  respon-  ^00°^  0  a 

dents  from  being  harassed  by  useless  litigation,  the  Court  ^  £aa&X 

dismissed  this  second  petition  with  costs.    To  enforce  J      ^,Cj*  (o 

the  payment  of  the  costs,  the  respondents  had  obtained  charge  him  in 
r  J  r  execution  for 

the  common  four  day  Order;  but  that  had  hitherto  been  thecosu. 

J  Semble,  that 

of  no  avail.    The  bankrupt  was  a  prisoner  in  the  cus-  the  Court  of 

Review  has  in 

tody  of  the  marshal  of  the  Queen's  Bench ;  and  the  cuch  case  no 

i  i  j  authority  to 

question  was  how  far  the  detention  ot  the  bankrupt  could  issue  a  writ  of 

...  ,    ,  c  .  habeas  eorput  to 

be  insured,  so  as  to  compel  the  payment  ot  these  costs,    bring  up  the 

parly,  in  order 
that  be  may  be 

Mr.  Bacon,  on  behalf  of  the  respondents,  now  moved  <haarrra^  ;fDcaom. 
for  a  writ  of  habeas  corpus  cum  cattsd,  to  bring  up  the  ^m^°crQt  of 
bankrupt  and  charge  him  with  the  warrant  of  commitment  lh«  wst** 
of  this  Court,  which,  in  the  ordinary  course  of  proceeding 
in  this  Court,  as  well  as  in  the  Court  of  Chancery, 
would  be  directed  to  the  warden  of  the  Fleet.  The 
question  as  to  the  power  of  this  Court  to  issue  a  habeas 

a  a2 
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corpus  was  discussed,  but  not  decided  in  Ex  parte 
Jones  (a).  But  it  is  submitted  that  this  Court  lias 
authority  to  do  so,  under  the  provisions  of  the  Bank- 
ruptcy Court  Act,  1  &  2  W.  4.  c.  56.;  the  first  section 
of  which  declares  that  this  Court  "  shall  have,  use,  and 
exercise  all  the  rights,  incidents,  and  privileges,  as  fully 
to  all  intents  and  purposes  as  the  same  are  used,  exercised, 
and  enjoyed  by  any  of  his  Majesty's  Courts  of  Law  or 
judges  at  Westminster."  And  by  section  4,  it  is  also 
declared,  that  it  shall  be  lawful  for  the  Court  of  Review 
to  issue  process  "  to  enforce  the  orders  and  decrees  of 
the  Court,  and  to  that  end  to  exercise  all  the  powers 
vested  for  such  purpose  in  any  of  his  Majesty's  Courts 
of  Record  at  Westminster." 

Sir  John  Cross. — As  at  present  advised,  I  think  this 
Court  has  not  the  power  to  issue  a  writ  of  habeas  corpus, 
which  is  only  given  by  the  30  Car.  2.  c.  2.  to  the  Lord 
Chancellor  and  the  judges  of  the  King's  Bench,  Common 
Pleas,  and  Exchequer  (6).  But  1  will  consider  the  effect 
of  the  sections  of  the  Bankruptcy  Court  Act  that  have 
been  referred  to,  as  well  as  the  clause  in  the  act  for  the 
abolition  of  arrest  for  debt  on  mesne  process,  1  &  2  Vict. 
c.  1 10.  s.  18.,  which  empowers  this  Court  to  enforce  its 
orders  in  the  same  manner  as  in  the  Courts  of  common 
law. 

Dumber  8.  Sir  Joun  Cross  now  said,  that  he  had  been  unable  to 
find  any  precedent  to  justify  the  Court  in  granting  the 
application,  and  none  had  been  suggested  at  the  bar.  It 
is  probable,  however,  that  the  applicant  may  find  a  better 

(a)  2  Mont.  &  A.  41;  4  Deac.  &  C.  636. 
(A)  S«e  Ex  part*  Jama,  3  Deac.  628,  note. 


18  H. 


Ex  parte 
Jinirri.v. 
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course  suggested  by  the  18th  section  of  the  1  &  2  Vict. 
c.  110.,  which  declares  that  the  orders  and  decrees  of  the 
Court  of  Review,  whereby  any  sum  of  money,  or  any  costs, 
charges,  or  expenses  shall  be  payable,  shall  have  the  effect 
of  judgments  in  the  superior  Courts  of  common  law,  and 
that  the  persons  to  whom  the  same  shall  be  payable  shall 
be  deemed  judgment  creditors ;  and  all  remedies  thereby 
given  to  judgment  creditors  are  in  like  manner  given  to 
persons,  to  whom  any  monies  or  costs,  charges  or  ex- 
penses are  by  such  orders  directed  to  be  paid.  It  will 
be  therefore  for  counsel  to  consider  whether  this  enact- 
ment will  not  serve  the  intended  purpose. 

Mr.  Bacon  then  consented  to  take  such  an  Order  as 
would  charge  the  party  in  execution  for  the  costs,  under 
the  1  8c  2  Vict.  c.  110.  s.  18. 

1842. 

Note.  The  matter  was  again  mentioned  this  day,  when   January  17. 
the  Court  granted  an  Order  for  bringing  up  the  bankrupt 
from  the  Queen's  Bench,  for  the  purpose  of  recommitting 
him  to  that  prison  under  an  Order  of  detention  until  the 
costs  should  be  paid. 


1811. 


Ex  parlc 
Hhittkn. 


Ex  parte  Bates. — In  the  matter  of  Bates.  

Weitmimter, 

THIS  was  a  petition  of  the  bankrupt  to  annul  the  fiat,  Where'the5 
on  the  ground  of  his  infancy.    It  appeared  that  he  began  pj^jj^annut 
business  in  March  1840,  and  was  married  in  the  follow-  the  fiat  on  the 

? ground  of  in- 
,     ,  -L  ancy.andit 

appeared  that 

he  was  twenty-one  years  of  age.  In  support  of  the  pre-  on  the  occasion 
sent  application,  his  mother,  and  another  person  who  was  a  year  before80' 

the  fiat  issued, 

he  had  made  an  affidavit  that  he  was  then  of  age,  his  petition  was  dismissed  with  costs. 
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present  at  his  birth,  had  made  affidavits  that  he  was  not 
twenty-one,  having  been  born  on  the  16th  January  1821. 

Mr.  Fitzherbert,  for  the  petitioner.  The  bankrupt, 
in  procuring  a  licence  for  his  marriage,  might  have  made 
a  mistake  in  his  affidavit,  without  any  intention  to  per- 
jure himself. 

Mr.  Keene,  contra,  relied  on  the  case  of  Ex  parte 
Watson  (a),  where  a  bankrupt,  who  had  held  himself 
forth  to  the  world  as  an  adult  and  sui  juris,  and  had 
traded  in  that  character  for  two  years,  contracting  debts 
to  a  considerable  amount,  applied  to  supersede  the  com- 
mission on  the  ground  of  infancy;  when  Lord  Eldon 
dismissed  his  petition,  and  left  him  to  his  action  at  law. 

Sir  John  Cross. — Admitting  the  fact,  that  the  bank- 
rupt was  really  not  of  age  when  the  fiat  issued,— the 
affidavit  that  he  made  when  he  married,  in  which  he 
swore  that  he  was  then  of  age,  operates  as  an  estoppel 
to  the  present  application.  This  is  a  stronger  case  than 
that  of  Ex  parte  Watson  (a),  where  the  bankrupt  merely 
represented  that  he  was  of  age ;  but  here  he  holds  him- 
self out  on  oath  as  an  adult. 

Mr.  Keene.  As  the  petitioner  has  made  this  applica- 
tion by  bis  next  friend,  James  Massey  t  it  is  submitted 
that  Massey  is  liable  to  the  costs  of  this  petition. 

The  Court  acceded  to  this  view  of  the  case. 

Petition  dismissed  with  costs,  as  against  Massey. 
(a)  16  Va.  265. 


18H. 


Ex  parte 

Bates. 
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Ex  parte  Turquand.— In  the  matter  of  B.  and  S.  wettmimur, 
Vanderplank.   Nov- 9  *  15- 

Where  a  nego- 

THIS  was  the  petition  of  an  assignee,  praying  to  ex-  pSceVe^een 
punge  a  proof  for  3913/.    The  bankrupts  had  carried  on  .n/J^  ^ 
the  trade  of  woollen  drapers,  and  one  Evill  had  been  in  £e  adm^nof 
the  habit  of  supplying  them  with  goods.    In  April  1839  with  them, 

r  1  J    D  °  4  and  E.  drew 

some  negotiation  took  place  between  the  bankrupts  and  «»J »  ^etch  of 
Evill  respecting  the  formation  of  a  partnership  between  intended  part- 

nership,  two  of 

them,  the  terms  of  which  were  reduced  to  writing  by  which  were, 

.  that  E.  should 

Evill,  but  were  never  signed  by  any  of  the  parties.    One  bring  in  2000/., 
of  the  stipulations  of  the  agreement  was,  that  EviU  should  and  half  in ' 
make  an  advance  of  2000/.,  half  in  cash,  and  half  in  K^r'mSho^w 
woollen  goods,  to  be  furnished  by  him  at  prime  cost;  SatolfLwd 
which  stipulation  he  performed,  by  depositing  bills  with  ^J'e!^.^. 
the  bankrupts,  and  delivering  goods  to  the  requisite  !]lsI£™QV/mced 
amount ;  the  delivery  of  the  goods  being  unaccompanied  jpjj  *J  j£hc**, 
with  an  invoice,  as  had  been  the  practice  on  former  were  added  to 
occasions.    Another  stipulation  of  the  agreement  Was,  firm  ;  but  no 

oth6r  HCt  WIS 

that  the  intended  partnership  should  be  carried  on  under  done  by  E.  to 
the  firm  of  "  B.  and  5.  Vanderplank  k  Co.,"  the  bank-  conTidered'hira- 
rupts  having  previously  traded  under  the  firm  of  B.  and  "er  "ndhT 
S.  Vanderplank.    This  stipulation  was  also  complied 
with,  after  the  advance  of  the  2000/.   Although  Evill  *v<*™* a 

'  0  partnership : 

did  not  sign  the  agreement,  yet  in  framing  a  sketch  of  the  k^^JJj"* 
articles,  he  wrote  his  own  name  in  the  beginning  of  the  cient  to  consti. 

tule  him  a  part- 

instruraent.  ner  with  B.  and 

S.  V.,  so  as  to 

In  June  1840,  the  bankrupts  found  themselves  in  con-  prevent  him 
siderable  difficulties ;  and  in  July  an  action  was  brought  llie  amount  of 
against  them  by  Evill  for  a  sum  exceeding  3000/.,  in  a"ebt™uc"om 
which  judgment  was  signed  by  consent,  and  execution  JJjJJ/J  fiat*' 
was  issued  the  same  day  on  which  the  fiat  was  sued  out;  S^X™' 
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1841.  which  execution,  however,  was  subsequently  set  aside  as 
rT^nc  inval'd'  Under  these  circumstances,  Evill  applied  to 
TunQu and.  prove  for  the  amount  of  his  advances;  contending,  that 
such  advances  were  made  with  a  view  to  the  completion 
of  a  partnership,  only,  upon  being  satisfied  of  the  perfect 
solvency  of  the  firm,  and  on  the  express  understanding 
that  the  sums  should  be  considered  as  constituting  a  debt, 
in  the  event  of  the  failure  of  the  arrangement  for  the 
partnership.  The  assignee  opposed  the  proof  before  the 
Commissioner,  on  the  ground  that  Evill  was  a  partner 
with  the  bankrupts ;  but  the  Commissioner  admitted  the 
proof.  It  appeared  that  an  action  had  been  brought  by 
a  creditor,  and  was  now  pending  against  Evill,  as  a 
partner,  and  therefore  liable  for  goods  sold  to  the  firm  of 
Vanderplank  and  Co. 

Mr.  J,  Russell,  and  Mr.  Elmsly,  in  support  of  the 
petition.  We  submit,  that  Evill  was,  to  all  intents  and 
purposes,  a  partner  with  the  bankrupts  under  the  new- 
adopted  firm  of  "  B.  and  S.  Vanderplank  &  Co/'  It  is 
sworn  by  one  of  the  persons  who  dealt  with  the  house, 
that  when  the  bankrupts  added  the  words  "and  Co."  to 
their  former  firm,  it  was  generally  understood  that  some 
other  person  had  been  taken  into  partnership.  Another 
witness,  of  the  name  of  Fletcher,  swears  that  Evill  wns 
meant  to  be  designated  by  the  words  "  and  Co. but 
that  he  did  not  wieh  his  name  to  appear,  and  was  de- 
sirous that  the  partnership  should  be  kept  secret.  All 
the  previous  transactions  between  the  bankrupts  and 
Evill,  as  to  the  sale  of  goods  to  them,  were  in  the  usual 
mode  of  dealing  between  vendor  and  purchaser,  and 
accompanied  with  an  invoice ;  but,  in  the  present  instance, 
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that  was  not  the  case ;  there  was  no  invoice  accompanying  1841 . 
the  last  delivery  of  the  goods  to  the  value  of  5000/.  The  E7£te 
plea  on  the  other  side  is,  that  the  agreement  for  the  part-  Twwawd. 
nership  was  not  signed,  and  that  it  was  only  a  condi- 
tional agreement  and  optional  on  the  part  of  JEvill.  But 
notwithstanding  it  may  be  optional  as  between  him  and 
the  bankrupts,  yet,  as  between  himself  and  third  parties, 
he  continues  to  be  a  partner  up  to  the  time  he  makes  the 
option.  Then,  as  to  the  signature  of  the  document, — 
it  is  very  true,  that  EvilVs  signature  does  not  appear 
at  the  foot  of  it ;  but.  then  he  has  written  his  name  with 
his  own  hand  in  the  beginning  of  the  agreement.  That  is 
what  amounts  to  a  signature  in  law,  and  one  on  which  a 
court  of  equity  would  decree  a  specific  performance  of 
the  agreement,  as  being  a  sufficient  signing  to  satisfy  the 
Statute  of  Frauds ;  Propert  v.  Parker  (a).  It  may  be 
contended,  that  what  was  done  was  only  in  contemplation 
of  a  future  agreement ;  but  we  submit,  that  it  was  an 
actual  operative  agreement ;  and  the  different  acts  done, 
in  pursuance  of  the  stipulations  contained  in  it,  show 
clearly  that  it  was  an  existing  agreement,  which  was 
being  performed. 

Sir  John  Cross. — If  the  petitioner  can  prove,  that, 
from  the  nature  of  the  dealings  between  the  bankrupts 
and  Evill,  the  latter  acted  as  a  partner  with  them,  that 
will  be  sufficient.  Suppose  there  is  a  negotiation  between 
two  parties  for  an  agreement  for  a  lease,  and  one  of  the 
parties  is  let  into  possession  of  the  premises  before  the 
agreement  is  finally  concluded,  would  not  that  establish 
the  relation  of  landlord  and  tenant  between  the  parties, 

(a)  1  Rua.  &  My.  625. 
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1841.  so  as  to  ground  a  right  of  action  for  use  and  occupation 
Ex  part«     ^y  one  party  against  the  other  ? 

TURQUANP. 

Mr.  Anderdon,  and  Mr.  Bacon,  contra.  The  question, 
in  this  case  is,  whether  a  man  may  not  entrust  another 
with  money  and  goods,  which  he  may  at  his  option  treat 
as  the  capital  of  a  partnership,  or  convert  into  a  debt. 
There  is  no  doubt  but  that  that  can  be  done.  Was  there 
that  done  between  these  parties,  that  would  have  pre- 
vented Evill  from  bringing  an  action  against  the  Vander- 
planks  for  the  money?  Is  the  mere  advance  of  this 
money  sufficient  evidence  of  a  partnership  ?  for  that  is 
the  only  evidence  of  a  partnership  adduced  by  the  other 
side.  Nothing  else  whatever  was  done  in  conformity 
with  the  agreement 

Mr.     Russell,  in  reply. 

Cut.  adv.  vult. 

N<».  15.  Sir  John  Cross.— This  is  the  petition  of  the  assig- 
nee of  B.  and  S.  Vanderplank,  praying  that  a  claim 
of  a  creditor  for  3913/.,  which  had  been  admitted  by 
the  Commissioner,  may  be  disallowed  and  expunged 
from  the  proceedings.  It  is  not  at  present  disputed,  that 
the  respondent  made  advances  to  the  bankrupts  to  the 
amount  claimed  by  him ;  but  it  was  contended  on  the 
part  of  the  assignees,  that  the  advances  were  made  in 
the  course  of  a  trade  carried  on  by  the  respondent  in 
co-partnership  with  the  bankrupts,  and  that,  conse- 
quently, there  is  no  proveable  debt  in  respect  of  it. 
Upon  the  argument,  there  arose  three  questions  to  be 
determined :  first,  whether  there  was  a  general  partner- 
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ship  between  the  bankrupts  and  the  respondents ;  secondly,      1 84 1 . 
whether  the  transaction,  out  of  which  the  claim  arises,     Ek  ^e 
was  in  the  nature  of  a  partnership  transaction;  and 
thirdly,  whether  the  conduct  of  the  respondent  entitled 
the  assignees  to  consider  him  in  the  light  of  a  partner. 
It  appears,  that,  one  year  before  the  bankruptcy  took 
place,  the  respondent  and  the  bankrupts  were  in  treaty 
respecting  the  formation  of  a  partnership  betweem  them, 
and  that  the  various  articles  of  partnership  were  reduced 
to  writing;  but  they  were  never  signed,  nor  was  the 
treaty  ever  completed ;  the  respondent  having  declined 
entering  into  partnership  for  twelve  months.  There 
was,  therefore,  no  general  partnership  between  the  par- 
ties, as  was  originally  intended.    But,  in  the  second 
place,  it  is  said,  that  the  subsequent  dealings  of  the 
parties  were  in  accordance  with  the  articles  which  had 
been  drawn  up ;  and  to  prove  this,  it  is  alleged,  that  the 
articles  having  provided  that  the  trade  should  in  future 
be  carried  on  under  the  style  and  firm  of  "J?,  and  S. 
Vanderplank  &  Co.,"  the  bankrupts  did  thenceforth 
adopt  and  take  upon  themselves  that  description  in  car- 
rying on  their  trade,  expecting  that  this  designation 
would  afterwards  include  the  respondent  as  a  dormant 
partner ;  but  I  find  no  proof  that  this  was  done  with  the 
privity  of  the  respondent,  or  in  consequence  of  any 
understanding  between  him  and  the  bankrupts.   It  is 
further  stated,  that  an  advance  was  made  by  the  respon- 
dent to  the  bankrupts  to  the  same  amount,  and  in  the 
same  manner  as  were  prescribed  by  the  articles,  with 
respect  to  the  respondent's  share  of  the  capital  of  the 
intended  co-partnership ;  and  on  this  ground  it  is  con- 
tended, that  the  transaction  must  be  regarded  as  a  part- 


Digitized  by  Google 


344 


CASES  IN  BANKRUPTCY. 


1841.  nership  dealing,  and  not  as  a  loan  or  sale  of  goods.  I 
find,  however,  that  it  was  never  so  regarded  by  the 
Tlrquano.  parties  themselves;  but  that,  on  the  contrary,  the  bank- 
rupts considered  themselves  as  the  debtors  of  the  respon- 
dent, in  respect  of  the  advance  in  question,  and  con- 
sented to  his  recovering  judgment  against  them  upon  it. 
And,  although  it  is  true  that  the  judgment  has  since 
been  set  aside,  yet  this  was  not  done  on  the  ground  that 
the  debt  was  not  due,  but  on  legal  grounds  wholly  irre- 
spective of  the  question,  whether  the  transaction  was  a 
partnership  dealing  or  not.  The  remaining  question  is, 
whether  the  respondent  held  himself  out  to  the  world  as 
a  partner.  Now  the  whole  transaction  is  inconsistent 
with  such  a  notion.  One  of  the  bankrupts  admits,  that 
the  respondent  refused  to  sign  the  articles,  but  says,  that 
he  considered  the  respondent  as  a  partner,  from  his 
having  advanced  capital.  This,  however,  was  clearly  an 
after  thought,  and  neither  of  the  bankrupts  states  one 
partnership  act.  But  the  greatest  stress  is  laid  by  the 
petitioner  upon  the  testimony  of  Fletcher,  between  whom 
and  the  respondent  there  seems  to  have  existed  a  close 
intimacy  and  friendship,  which  is  now  turned  into  a 
bitter  animosity.  But  even  this  testimony  shows  that 
the  partnership  was  prospective  only,  and  not  actually 
in  existence.  On  the  whole,  therefore,  I  am  of  opinion 
that  there  was  no  partnership,  either  secret  or  avowed, 
between  the  respondent  and  the  bankrupts ;  and  it  is  a 
satisfaction  to  me  to  find  that  the  Commissioner  has 
come  to  the  same  conclusion. 

Petition  dismissed  with  costs;  assignees'  costs  to 
come  out  of  the  estate. 
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Mr.  J.  Russell,  on  the  part  of  the  assignees,  now  1841. 
appeared  in  support  of  a  petition  to  suspend  the  payment 

Ex  parte 

of  the  dividend,  until  the  pending  action  at  law  against  Tuhquawd. 

E vill  was  disposed  of.   He  stated  that  it  was  standing  for  **22[  hn 

trial  at  the  present  sittings,  in  which  the  sole  question    Dteemb*r  6* 
r  .  Tbe  Court  will 

would  be  partnership,  or  no  partnership;  that  further  not  suspend  the 

.  payment  of  a,  di» 

evidence  had  been  discovered,  as  to  the  existence  of  the  vidend,  on  the 
partnership ;  and  that  there  was  a  prospect  of  success  in  pendmg°l  *tk*n 
the  action.  S*xo  whichit 

was  sought  to 
charge  him  as  a 

Mr.  Anderdon,  for  the  respondent,  opposed  the  appli-  dSJJjjTj^ 
cation.  tbe  *f*y  J*™8 

Question  has 
been  litigated  by 
the  petitioner, 

Sir  John  Cross. — This  is  a  singular  application  by  an  and  decided 

upon  by  this 

official  assignee  and  his  co-assignees,  praying  that  the  Coon, 
payment  of  a  dividend  may  be  suspended.  As  the  peti- 
tion impugns  the  former  judgment  of  the  Court  as  erro- 
neous, I  have  thought  it  right  to  hear  all  that  could  be 
said  upon  the  subject ;  for  I  should  be  extremely  sorry, 
if  it  should  be  supposed  that  the  Court  was  unwilling  to 
reconsider  any  of  its  judgments,  or  was  not  ready  at  any 
time  to  retrace  its  steps,  if  justice  required  it.  What  arc 
the  facts  to  ground  the  present  application  ?  Mr.  Evill 
had  a  large  debt,  which  was  disputed  by  the  assignees, 
and  decided  on  by  the  Commissioner,  after  the  examina- 
tion of  the  creditor  and  other  persons  in  an  elaborate  in- 
vestigation, which  occupied  two  or  three  days ;  and  it  was 
then  declared  entitled  to  proof.  The  official  assignee,  it 
seems,  differed  in  opinion  with  the  Commisioner,  alleged 
that  his  decision  was  wrong,  and  came  foremost  with  a 
petition  to  this  Court  to  expunge  the  proof.  On  the 
hearing  of  that  petition,  all  the  evidence  that  could  be 
collected  was  adduced;  and  the  Court,  having  duly 
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1841.      weighed  all  that  was  laid  before  it  on  the  question  of  a 
J^7^      partnership,  was  unable  to  arrive  at  the  opinion  so  confi- 

Ex  parte 

TukouAKo.  dently  maintained  by  the  petitioner.  There  was  nothing 
but  the  appearance,  a  mere  prima  facie  case,  of  partner- 
ship, which  an  examination  of  the  facts  removed ;  and  a 
conclusion  was  arrived  at  by  the  Court,  without  any 
doubt  or  reservation  upon  the  subject.  An  issue  would 
have  been  directed  by  the  Court,  had  such  a  course  been 
more  satisfactory  to  the  parties ;  but  it  was  declined,  and 
the  Court  gave  a  decision  on  the  merits  of  the  case. 
The  question  now  is,  whether  this  Court  will  suspend 
the  execution  of  its  Order,  until  a  trial  has  taken  place, 
in  which  the  question  of  partnership  might  or  might  not 
be  involved;  for  it  docs  not  appear  upon  the  pleadings. 
The  Court  cannot  judicially  take  notice  of  such  a  pro- 
spective trial.  Its  judgment  has  been  formed  on  the  evi- 
dence brought  before  it  by  both  parties  after  a  full  hear- 
ing, and  it  would  not  be  justified  in  suspending  the 
payment  of  a  dividend,  where  no  doubt  existed  as  to  the 
right  of  the  creditor  to  make  the  proof.  It  is  now  pro- 
posed to  deprive  the  respondent  of  the  benefit  of  his 
proof,  on  vague  suggestions,  which  the  Court  would  be 
doing  much  injustice  to  be  influenced  by. 

Petition  dismissed  with  costs,  to  be  allowed  out  of 
the  estate. 
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1841. 

Ex  parte  Hopton. — In  the  matter  of  Thomas  Reeves 

and  William  Reeves.  »' Inn 

Hall, 

A  July  29. 

AT  the  date  of  the  fiat,  the  bankrupt,  Thomas  Reeves,  A  ^rol  leaae  u 
held  by  parol  of  the  petitioner,  as  tenant  from  year  to  *  i6?3?75?'4' 
year,  two  farms,  at  a  rent  of  595/.   The  assignees  had  th£H™^ 
permitted  the  bankrupt  to  continue  in  the  possession  of  ^°  "nuntdh^ thU 
the  farms;  and  the  prayer  of  the  present  petition  was,  Court  has  juris- 

diction  to  give 

that  they  might  elect  under  6  Geo.  4.  c.  16.  s.  75.  (a),  the  landlord  bis 
either  to  take  or  decline  the  leasehold  interest  of  the 
bankrupt. 


Mr.  J.  Russell,  and  Mr.  Dickenson,  for  the  peti- 
tioners. It  is  decided  by  the  case  of  Slack  v.  Sharpe  (b), 
that  a  parol  lease  from  year  to  year  was  within  the  pro- 
vision of  the  6  Geo.  4.  c.  16.  s.  75.  In  that  case,  Lord 
Chief  Justice  Denman  said,  "  We  have  felt  some  doubt 
on  a  point,  which  has  not  been  argued,  viz.  whether  a 
parol  contract  be  within  this  clause.  We  think,  how- 
ever, that  the  clause  does  comprehend  the  case,  and  that 

(a)  And  be  it  further  enacted,  that  any  bankrupt,  entitled  to  any  lease  or 
agreement  for  a  lease,  if  the  assignees  accept  the  same,  shall  not  be  liable  to 
pay  any  rent  accruing  after  the  date  of  the  commission,  or  to  be  sued  in  re- 
spect of  any  subsequent  non-observance  or  non- performance  of  the  condi- 
tions, covenants,  or  agreements,  therein  contained,  and  if  the  assignees 
decline  the  same,  shall  not  be  liable  as  aforesaid,  in  case  he  deliver  up  such 
lease  within  fourteen  days  after  he  shall  have  had  notice  that  the  assignees 
shall  have  declined  as  aforesaid ;  and  if  the  assignees  shall  not,  upon  being 
thereto  required,  elect  whether  they  will  accept  or  decline  such  lease  or 
agreement  for  a  lease,  the  lessor,  or  person  so  agreeing  as  aforesaid,  or  any 
person  entitled  under  such  lessor  or  person  so  agreeing,  shall  be  entitled  to 
apply  by  petition  to  the  Lord  Chancellor,  who  may  order  them  to  elect  and 
deliver  up  such  lease  or  agreement,  in  case  they  shall  decline  the  same,  and 
the  possession  of  the  premises,  or  may  make  such  other  order  therein  as  he 
shall  think  fit." 

(6)  8  Adol.  &  Ellis,  360. 
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the  offer  to  deliver  up  possession  is,  in  such  a  case,  equi- 
valent to  a  delivery  of  the  lease  or  agreement;"  and 
Littledale  J.  said,  "  I  agree  that  this  case  is  within  sec- 
tion 75.  The  words,  deliver  up  such  lease  or  agreement, 
might  indeed  seem  to  contemplate  some  writing ;  still, 
considering  that  the  clause  is  framed  for  the  benefit  of 
the  tenant,  I  think  the  delivering  up  possession  is  deli- 
vering up  the  lease." 

Mr.  Swanston,  and  Mr.  Wood,  for  the  assignees.  In 
Ex  parte  Sutton  (a),  Lord  Eldon  decided,  that  a  parol 
lease  was  not  within  the  49  Geo.  3.  c.  121.  s.  19.,  which 
corresponded  with  the  75th  section  of  the  present  bank- 
rupt act ;  but  this  case  was  not  adverted  to  in  Slack  v. 
Sharpe,  which  circumstance,  as  well  as  the  fact  of  the 
point  not  having  been  there  argued,  must  very  much 
weaken  the  authority  of  that  case,  for  the  purpose  of 
overruling  the  case  of  Ex  parte  Sutton  (a). 

Mr.  J.  Russell,  in  reply. 

Sir  John  Cross.— I  have  no  hesitation  in  saying,  that 
although  there  is  no  written  lease,  the  parol  lease  is 
within  the  meaning  of  the  act.  It  is  true,  the  clause 
speaks  of  a  lease  to  be  delivered  up,  but  I  think  the 
meaning  of  that  is,  that  if  there  be  a  lease,  it  shall  be  de- 
livered up ;  and  that  if  there  is  no  lease,  the  delivery  up 
of  possession  is  sufficient.  It  would  be  extraordinary,  if 
such  a  case  as  this  were  a  casus  omissus  in  the  statute  ; 
for  a  parol  lease  for  three  years  would  be  sufficient  to 
give  a  legal  interest  for  that  term.  The  present  lease  is 
a  lease  from  year  to  year,  and  by  operation  of  law  it  has 

(a)  2  Rom,  86. 
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come  to  the  assignees,  who  have  a  right  to  reject  or  take 
it ;  but  for  them  to  stand  aloof,  and  neither  say  whether 
they  will  reject  or  take  it,  is  very  unjust  to  the  landlord ; 
nor  can  they  be  permitted  to  stand  by,  until  they  see  what 
will  be  the  nature  of  the  crops, — so  as  to  take  the  lease  if 
they  are  good,  and  reject  it  if  they  arc  bad.  I  think  the 
petitioner  is  entitled  to  the  Order  which  he  prays. 

Mr.  Russell,  then  asked  for  costs. 

Mr.  Swanston,  for  the  assignees.  It  was  decided  in 
Ex  parte  Bright  (a),  that  the  Court  had  no  jurisdiction 
to  make  an  Order  for  costs  in  such  a  case  as  the  present ; 
the  statute  not  having  subjected  the  bankrupt's  estate  to 
the  payment  of  the  landlord's  costs. 

Sir  John  Cross. — It  is  a  very  important  question, 
whether  the  Court  has  not  a  general  jurisdiction  to  award 
costs  between  the  parties  litigant  before  it ;  but,  without 
saying  whether  in  this  case  it  has  such  jurisdiction  or 
not,  I  do  not  think  it  expedient  to  give  costs ;  and  I 
therefore  make  no  Order  on  the  subject. 

Ordered  as  prayed,  assignees  to  elect  in  fourteen 
days,  and  to  lake  their  costs  out  of  the  estate. 

(a)  2  G.  &  J.  79. 


18H. 

Ex  parte 
IIopton. 
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Ex  parte  Shakp.— In  the  matter  of  Samuel  Chadwick, 

Wettminster,  JAMES  ClIADWICK,  and  JoiIN  ClIADWICK. 

November  3. 

Assignees  under  THIS  was  a  joint  fiat,  under  which  no  adjudication  had 

a  separate  fiat 

ordered  to  pro-  taken  place,  for  want  of  proof  that  an  act  of  bankruptcy 
codings  Sei  had  been  committed  by  one  of  the  partners.   A  separate 

that  fiat  at  the     «  A  ,    ,  x  i    •        i  » 

opening  of  a      nat  had  however  previously  issued  against  this  partner, 

ih^lime  bant^  under  which  he  had  been  found  a  bankrupt,  and  assig- 
paftnm,  foJthe  necs  na<*  ^ecn  aPPointed.  The  petitioning  creditor,  who 
the  act  k*d  sue(1  out  tlie  Joint  fiatj  now  Presented  nis  petition, 
ahh"ghU£ey ;  PraymS  tnat  tnc  ass'gnecs  under  the  separate  fiat  might 
Commissioners  be  ordered  to  produce  the  proceedings  under  that  fiat, 

bad  declined  to 

order  the  pro-    and  that  the  petitioner  might  be  at  liberty  to  inspect  and 

t-L'cdings  to  be 

produced.  take  copies  of  them,  or  of  so  much  of  them  as  related  to 
the  act  of  bankruptcy  committed  by  Samuel  Chadwick; 
or  that  the  petitioning  creditors,  or  the  assignees,  under 
the  separate  fiat  might  be  ordered  to  communicate,  upon 
affidavit,  the  name,  residence  and  description  of  the  per- 
son or  persons  by  whom  such  act  of  bankruptcy  was 
proved,  and  the  nature  and  date  of  such  act  of  bank- 
ruptcy, and  in  whose  custody  were  any  written  documents 
used  in  evidence  for  that  purpose.  The  separate  fiat  was 
issued  on  the  19th  of  July  1841,  and  the  joint  fiat  on  the 
7th  of  August ;  and  both  were  directed  to  the  same  Com- 
missioners. A  meeting  of  the  Commissioners  was  held 
on  the  26th  of  August,  and  another  was  held  on  the  3rd 
of  September,  for  the  purpose  of  opening  the  joint  fiat. 
At  the  latter  of  these  meetings,  the  Commissioners  ex- 
pressed themselves  to  be  ready  to  adjudicate  on  an  act 
of  bankruptcy  being  found  to  have  been  committed  by 
Samuel  Chadwick,  that  being  the  only  point  on  which 
they  required  evidence.   Another  meeting  was  conse- 
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qucntly  held,  when  the  solicitors  and  one  of  the  assignees  1811. 
under  the  separate  fiat  attended  with  the  proceedings  £x  parte 
under  that  fiat,  but  submitted  that  they  were  not  bound 
to  produce  these  proceedings,  or  to  answer  any  questions 
as  to  the  act  of  bankruptcy  on  which  the  separate  fiat 
had  issued,  and  refused  to  do  so,  unless  the  Commis- 
sioners decided  that  they  were  bound  to  make  these  dis- 
closures. The  Commissioner  having  declined  to  come 
to  such  a  decision,  the  present  petition  was  presented ; 
orders  for  enlarging  the  time  for  opening  the  fiat  having 
been  from  time  to  time  obtained. 


Mr.  Anderdon,  in  support  of  the  petition.  This  case 
is  exactly  the  same  as  Ex  parte  Harrison  (a),  where  an 
order  was  made  in  the  terms  of  the  prayer  of  this  petition. 

Mr.  J.  Russell,  contra.  That  case  was  an  exception 
to  the  general  rule;  the  relief  sought  is  an  extraordinary 
indulgence,  and  very  special  circumstances  must  be  made 
out  to  induce  the  Court  to  grant  it.  In  Ex  parte  Bur- 
dekin  (&),  an  application  by  a  petitioning  creditor,  who 
had  sued  out  a  joint  fiat,  for  liberty  to  inspect  the  pro- 
ceedings under  a  separate  one,  was  refused;  although  the 
ground  on  which  it  was  asked  was,  that  the  witness  who 
had  proved  the  act  of  bankruptcy  under  the  separate  fiat, 
and  who  was  the  only  one  who  could  prove  it,  was 
purposely  kept  out  of  the  way.  In  Ex  parte  Har- 
rison (a)  the  Commissioners  were  divided  in  opinion, 
as  to  the  propriety  of  disclosing  the  proceedings  under 
the  separate  fiat  to  the  petitioning  creditor  who  had  sued 
out  the  joint  fiat;  but  here  the  Commissioners  agreed 
in  declining  to  exercise  the  jurisdiction  which  they  have 

(«)  2  CI.  fic  J.  135.  (b)  1  Dea.  57. 

B  B2 
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1841.      under  the  24th  section  of  the  general  act  (a),  by  call- 

ETpanc  ing  on  assi8nces  t0  ma^e  tne  disclosure  sought 
Shakp-  \yy  the  present  petitioner.  Their  discretion,  as  to  the 
exercise  of  the  jurisdiction  conferred  by  this  section, 
could  not  have  been  controlled  by  the  Lord  Chancellor, 
and  cannot  now  be  controlled  by  this  Court.  They  are 
besides  in  a  better  condition  than  this  Court  can  be  in, 
for  the  purpose  of  judging  of  the  propriety  of  acceding 
to  such  an  application ;  and  if,  as  we  believe  to  be  the 
case  here,  they  declined  doing  so,  because  the  act  of 
bankruptcy  on  which  the  separate  fiat  was  issued  could 
not,  by  reason  of  concert  or  otherwise,  be  taken  advantage 
of  by  the  creditor  who  sued  out  the  joint  fiat,  it  would 
be  very  inconvenient  for  this  Court  to  interfere,  if  it  had 
power  to  do  so,  by  directing  an  unnecessary  and  useless 
disclosure  of  the  proceedings  under  the  other  fiat.  And 
he  cited  Montagu  and  Ayrton's  Bankrupt  Law,  vol.  1, 
p.  523  (6). 

Mr.  Swanston,  in  reply,  was  stopped  by  the  Court. 
Sir  John  Cross. — In  Ex  parte  Harrison  (c)  Lord 

(«)  fj  Ceo.  4,  c.  Id,  s.  24.  "  And  be  it  enacted  that  it  shall  be  lawful 
for  the  Commissioners,  after  they  shall  have  taken  such  oath  as  aforesaid, 
by  writing  under  their  hands,  to  summon  before  them  any  person  whom  they 
shall  believe  capable  of  giving  information  concerning  the  trading  of,  or 
any  act  or  acts  of  bankruptcy  committed  by,  the  person  or  persona  agaiost 
whom  such  commission  is  issued,  nud  also  to  require  any  person  so  summoned 
to  produce  any  books,  papers,  deeds  and  writings  and  other  documents  in  the 
custody,  possession,  or  power  of  such  person,  which  may  appear  to  the  said 
commissioners  to  be  necessary  to  establish  such  trading  ot  act  or  acts  of  bank* 
ruptcy  ;  and  it  shall  be  lawful  for  the  said  commissioners  to  examine  any  such 
person  upon  oath  by  word  of  mouth,  or  interrogatories  in  writing,  concerning 
the  trade  of,  or  any  act  or  acts  of  bankruptcy  committed  by,  the  peison  or 
persons  against  whom  such  commission  shall  have  issued." 

(6)  See  Ex  parte  Stone,  1  G I.  &  J.  7,  there  referred  to. 

(c)  2  CI.  &  J.  135. 
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Eldon  said,  "  all  the  requisites  have  been  proved  under  1811. 
this  joint  commission,  except  the  act  of  bankruptcy  y?^[e 
against  Groves,  who  had  recently,  as  the  petitioner  knew,  Sua**. 
been  proved  to  have  committed  an  act  of  bankruptcy 
under  the  separate  commission.    If  two  separate  com- 
missions had  been  taken  out,  they  must  both  have  gone  ; 
but  where  there  is  a  joint  and  a  separate  commission,  I 
will  order  that  to  be  prosecuted  which  will  be  least 
expensive,  and  yet  attended  with  the  most  beneficial 
effects  to  the  creditors.    If  the  petitioning  creditor  under 
the  separate  commission  refuse  to  bring  forward  the  same 
evidence  which  he  then  produced  as  to  the  act  of  bank- 
ruptcy, let  the  proceedings  under  such  commission  be 
exhibited  for  the  purpose  of  adopting  the  act  of  bank- 
ruptcy proved  upon  that  occasion."    Lord  Eldon  there- 
fore thought  that  the  Commissioners  were  bound  to  take 
notice  of  the  act  of  bankruptcy,  which  had  been  esta- 
blished before  them  under  the  separate  fiat.    And  in  the 
present  case,  for  any  thing  that  appears  to  the  contrary, 
they  might  have  adjudicated  on  the  joint  fiat,  if  they  had 
looked,  as  they  ought  to  have  done,  at  the  proceedings 
under  the  separate  fiat.  I  think  that  this  case  is  precisely 
similar  to  that  on  which  we  have  Lord  Eldon  s  deliberate 
judgment,  and  that  the  Order  must  be  made  as  prayed. 

Mr.  Russell  then  asked  that  the  petitioner  might  pay 
the  assignees'  costs,  as  had  been  ordered  in  Ex  parte 
Harrison;  but 

The  Court  ordered  the  costs  of  both  parties  to  be 
paid  out  of  the  joint  estate. 


Digitized  by  Google 


,154  CASES  IN  BANKRUPTCY. 

1841. 

Ex  parte  Thomas  Hornby  Birley. — In  the  matter  of 

Wtttminittr,  ADOLPHUS  KRAUSS. 

A  ov.  3. 

mentis  made    THIS  case,  which  is  reported  antet  vol.  i.  p.  387,  now 

by  one  firm  to  .     t       ,       *     .  . 

another  through  came  on  to  be  heard  on  further  directions,  on  the  report 

a  third,  who         »  ,     ,,,         .  . 

make  an  ad.     of  the  Commissioners, 
vance  to  the 
first,  on  an 

l.en  n^th"  '  Mr-  J'  R"**U>  ft»*  petitioner.  By  the  Commis- 
Th^rK?1*'  sioners'  certificate  there  appear  to  be  three  items,  all  of 
are  accordingly  which  are  clearly  partnership  assets.    It  is,  however, 

remitted  to  J   r  * 

them;  but  be-  sufficient  for  the  petitioner's  case,  if  any  one  of  them 

fore  their  arri- 
val, the  con-     appears  to  be  joint  estate.    Now  the  second  of  these 

dissolved  pari-   items  consists  of  two  debts,  which  have  not  ceased  to  be 

parateP6auhave  the  properly  of  the  firm  of  Makinson  and  Krauss. 

cachof fhcro!    They  arose  under  these  circumstances :  Makinson  and 

Uon^wd'his""  Krauss  nad  consigned  to  a  house  at  Rio,  through  another 

agreed,  that  a  firm  certain  goods,  which  were  sold  at  Rio,  and  the 
certain  portion  '  °        '  * 

of  the  partner-  proceeds  of  whicli  it  was  agreed  should  be  remitted  to 

ship  credits        r  ° 

should  belong  Makinson  and  Krauss,  through  the  same  firm  through 
to,  and  a  certain 

portion  of  the    whom  the  goods  had  been  consigned,  and  who  had  a 

5cbts\hotSd  lien  upon  them  for  advances  to  Makinson  and  Krauss. 

be  paid  by,  f  , 

one  of  the  The  remittances  were  accordingly  made  to  that  firm, 

vhom^in  pur-  but  arrived  after  the  fiat  had  issued  against  Krauss. 

a"r^me°nt!the  Now  it  is  not  shown,  that  this  firm  ever  had  notice  of 

^S^L^  the  deed  of  dissolution  between  Makinson  and  Krauss: 

huTnfferesat11      and  even  if  they  bad»  stiU  tlie  return  P™ceeds  would 

in  the  above-  only  become  separate  property  under  the  terms  of  that 
mentioned  *     *  ✓ 

return  pro-       instrument,  after  Krauss  had  fulfilled  his  part  of  the 

ceeds.  Held, 

that  this  ime-  contract,  by  paying  his  share  of  the  debts.  The  legal 
reit  constituted 

separate,  and  title  remained  in  the  partnership, notwithstanding  the  deed 
not  joint, estate. 

2.  A  small  debt  of  11.  14s.  6d.,  due  to  the  above  firm  before  iu  dissolution,  held,  under 
the  circumstances  of  the  case,  not  joint  propeity,  for  the  purpose  of  preventing  a  joint 
creditor  from  receiving  dividends  out  of  the  separate  estate. 
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of  dissolution;  and  the  partnership  credits  could  only  1841. 
be  claimed  by  one  of  the  partners,  upon  his  paying  the  sT^rte 
debts  of  the  concern.    But  if  the  case  were  doubtful  1J»BL*v. 
upon  the  first  two  items  mentioned  in  the  Commissioners' 
certificate,  the  third,  although  small  in  amount,  being  a 
debt  of  1/.  14s.  6d.  only,  would  be  sufficient  to  support 
the  case  of  the  petitioner.    Joint  creditors  are  not  per- 
mitted to  prove  against  the  separate  estate,  where  there 
is  joint  property,  however  trifling  in  amount;  Ex  parte 
Peake(a).    It  is  not  pretended,  that  the  debtor  from 
whom  this  amount  is  due  is  insolvent;  the  statement 
being,  merely,  that  when  applied  to  he  said,  he  had  not 
the  money  about  him. 

Mr.  Bacon,  and  Mr.  Fitzherbert,  for  Messrs.  Wood 
and  Walker,  the  respondents.  With  regard  to  the 
second  item  mentioned  in  the  Commissioners'  certificate, 
— it  appears,  that  the  assignee  under  MakinsoWs  bank- 
ruptcy had  transferred  to  Krauss  all  Makinsoris  interest 
in  the  return  proceeds  on  the  shipments  to  Rio.  This 
transaction  is,  therefore,  sufficient  to  constitute  those 
proceeds  separate  estate,  even  if  there  were  any  reason- 
able doubt  as  to  the  operation  of  the  deed  of  dissolution. 
It  would  be  impossible  for  the  joint  creditors  to  recover 
those  proceeds  as  joint  estate.  The  deed  of  dissolution 
is  not  merely  an  executory  instrument;  it  purports  to  be 
an  actual  transfer,  in  consideration  of  certain  covenants 
and  agreements.  Then,  as  to  the  remaining  item ;  the 
trifling  debt  of  1/.  14*.  6d.  cannot  be  considered  joint 
estate,  so  as  to  defeat  the  right  of  the  creditor  to  resort 
to  the  separate  estate.  For,  in  the  first  place,  the  con- 
siderations already  adverted  to  apply  as  much  to  this,  as 

(a)  2  Rose,  64. 
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1841.  they  do  to  the  former  items;  and  in  the  next  place  it 
Yx  parte     appears,  that  the  debtor,  on  being  applied  to  by  the 

Hiri.kv.  assignee  of  Krauss  for  payment  of  the  debt,  merely 
stated  his  inability  to  pay  at  that  time,  without  objecting 
that  the  debt  was  a  joint  one.  He  must,  therefore,  be 
considered  as  not  only  having  notice  of,  but  as  acqui- 
escing in,  the  arrangements  made  upon  the  dissolution. 
It  is  evident,  however,  that  the  payment  of  so  small 
a  sum  cannot,  in  practice,  be  enforced  by  the  assignees. 
In  Ex  parte  Peake(a),  the  case  was  different;  for  there 
it  was  admitted,  that  the  joint  effects  were  of  a  certain 
value,  viz.  1/.  lis.  &/. ;  and  the  Lord  Chancellor  there 
said,  "  If  in  point  of  fact  there  is  a  joint  property, 
whether  to  the  amount  of  51.  or  5s. ,  it  is  an  answer  to 
this  application.  Convenience  requires  that  the  esta- 
blished practice  of  the  Court  should  be  understood 
and  adhered  to.  If  the  property  alleged  to  exist  in  this 
instance  be  of  such  a  nature,  and  in  such  a  situation, 
that  any  attempt  to  bring  it  within  the  reach  of  the  joint 
creditors  must  be  deemed  a  desperate,  or  in  point  of 
expense,  an  unwarrantable  attempt,  that  would  authorize 
a  departure  from  the  rule.  In  truth,  there  would  then 
be  no  joint  property."  The  latter  part  of  these  obser- 
vations are  exactly  applicable  to  the  present  case. 

November*.      Mr.  Russell,  in  reply. 

Sir  John  Cross  held,  that  there  did  not  appear,  from 
the  Commissioners'  certificate,  to  be  any  thing  that  could 
properly  be  considered  the  joint  estate  of  Mahinson  and 
Krauss, and  dismissed  the  petition;  ordering  the  assig- 
nee to  pay  the  costs  of  the  respondent,  and  to  take  those 
costs,  as  well  as  his  own,  out  of  the  estate. 

(a)  2  Rose,  64. 
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1841. 

The  petition  of  William  Morley  Burnett  and  John 

Boyd.— In  the  matter  of  Edward  Blake.  w«tm*$ur. 

Nov.  4  and  5, 

0  _  1841,  April  23, 

Special  Case.  and  May  9, 

fTi  1 842 

THIS  was  an  appeal  from  the  decision  of  the  Court  of   Cm*  Lord 

Review  in  Ex  parte  Burnett,  reported,  ante,  vol.  1,  p. 

G08.   The  special  case,  after  setting  out  verbatim  the  ioi.nt  creditor 

r  '  °  suing  out  a  se* 

petition  to  the  effect  stated  in  the  former  report,  pro-  Peac"teejU  sh*11 
ceeded  as  follows :  <•«<••  on  hit 

joint  debt  out 

"  The  petition  came  on  to  be  heard  at  Serjeants'  Inn  of  the  separate 
Hall  on  the  16th  day  of  March  1841,  and  the  Court,  with  th^sepa-'" 
having  heard  Mr.  Stcan&ton,  Mr.  Girdlestone,  and  Mr.  applies  to  a  ease, 
Teed,  as  counsel  for  the  petitioners,  and  Mr.  Bethell,  the  joint  debt, 
and  Mr.  Russell,  as  counsel  for  the  assignees,  found  all  {jj^j^* 
the  allegations  of  the  petition  to  be  true  in  matter  of  5^™°^ 
fact.    And  it  was  thereupon  contended,  on  the  part  of  Pa«?1?  d«bl  of 

sufficient 

the  petitioners,  that,  being  also  the  petitioning  creditors  amount  to  sup. 

port  a  fiat. 

by  whom  the  fiat  was  sued  out,  they  were  entitled  to    The  point 
have  their  proof  admitted  against  the  separate  estate  of  cWedagaitlt 
the  bankrupt,  as  well  for  their  joint  debt,  as  for  their  ft'  Commis-* 
separate  debt.    Nevertheless  the  Court  declared  and  j{jJcoutt,ofby 
adjudged  that  the  petitioners  were  entitled  to  be  ad-  S^he iafnot 
mitted  as  creditors  against  the  separate  estate  for  their  entitled  to  costs, 
separate  debt  only,  and  not  for  their  joint  debt  also,  and 
dismissed  the  petition ;  whereupon  the  learned  counsel 
for  the  petitioners  have  submitted  that  the  said  judgment 
is  erroneous  in  matter  of  law,  and  have  applied  for  this 
special  case,  to  which  the  learned  counsel  for  the  assig- 
nees have  requested  the  following  documents  may  be 
annexed. 

"  The  affidavit  of  the  petitioning  creditor,  on  striking 
the  docket,  was  as  follows: — '  William  Motley  Burnett, 
of  Skinner  Street,  in  the  city  of  London,  draper,  maketh 
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Bu«NfTT 

and  another 
ia  ro 
Blase. 


oath,  that  Edward  Blake,  of  Devonport,  in  the  county 
of  Devon,  draper,  dealer  and  chapman,  is  justly  and 
truly  indebted  to  this  deponent,  and  to  John  Boyd,  his 
copartner,  in  the  sum  of  one  hundred  pounds  and  up- 
wards; and  this  deponent  further  saith,  that  the  said 
Edward  Blake  has  become  bankrupt  within  the  true 
intent  and  meaning  of  some  or  one  of  the  statutes  in 
force  concerning  bankrupts,  as  this  deponent  believes, 
and  that  the  fiat  of  bankruptcy  sought  to  be  issued 
against  him,  when  obtained,  is  intended  to  be  executed 
at  Devonport,  or  within  ten  miles  of  the  same,  and  not 
within  forty  miles  of  London.' 

"  The  deposition  (a)  tendered  to  the  Commissioners, 
on  opening  the  fiat,  was  as  follows :— '  William  Morley 
Burnett,  of  Skinner  Street,  in  the  city  of  London, 
wholesale  draper,  being  sworn  and  examined  on  the  day 
and  year  and  at  the  place  aforesaid,  upon  his  oath  saith, 
that  Edward  Blake,  lately  trading  under  the  firm  or 
style  of  Edward  Blake  and  Company,  the  person 
against  whom  a  fiat  in  bankruptcy  hath  been  lately 
awarded  and  issued,  was,  together  with  William  Blake 
his  former  copartner  in  trade,  at  and  before  the  date  and 
issuing  of  the  said  fiat,  and  still  is,  together  with  the 
said  William  Blake,  justly  and  truly  indebted  to  this 
deponent  and  to  John  Boyd,  his  present  copartner  in 
trade,  as  surviving  partners  of  William  Clark  Boyd,  de- 
ceased, in  the  sum  of  4390/.  \3s.  6d.,  as  the  surviving 
payees  of  a  certain  promissory  note  for  4500/.,  with  in- 
terest at  five  per  cent,  per  annum  from  the  1st  day  of 


(a)  This  deposition,  which  was  tendered  by  the  petitioning 
Ublish  his  debt  at  the  opening  of  the  fiat,  contained  the  particular*  of  all  his 
debts,  both  joint  and  separate.  But  the  deposition  which  follows,  and  which 
merely  speaks  to  a  separate  debt  of  289/.  6*.  5d.,  was  substituted  for  the 
above  deposition  by  the  direction  of  the  Commissioners.  See  the 


report  of  the  case,  ante,  vol.  1.  p.  610. 
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January  1838,  made  by  the  said  Edward  Blake  and  1841. 
William  Blake,  his  then  copartner  in  trade,  dated  the  ~ 

BvnsrrT 

1st  day  of  June  1837,  and  payable  on  demand;  the  con-    and  another 

in  re 

sideration  for  which  said  note  was  goods  previously  sold  Bi.au. 
and  delivered  to  the  said  Edward  Blake  and  William 
Blake,  at  their  request,  the  sum  of  109/.  6s.  6d.,  herein- 
after mentioned,  having  been,  at  the  request  of  the  said 
Edward  Blake,  carried  to  the  credit  of  the  said  note  in 
part  payment  thereof;  and  also  in  the  further  sum  of 
124/.  6s.  9d.,  being  the  balance  of  interest  due  upon  the 
said  note  to  the  23d  day  of  July  1840;  and  also  that  he 
the  said  Edward  Blake,  lately  trading  as  aforesaid,  was, 
at  and  before  the  date  and  issuing  of  the  said  fiat,  and  still 
is  justly  indebted  to  this  deponent  and  to  Jokn  Boyd  in  the 
sum  of  289/.  6*.  4</.  for  goods  sold  and  delivered  during 
this  year  by  this  deponent  and  the  said  John  Boyd  to  the 
said  Edward  Blake,  after  deducting  the  sum  of  4/.  15s.  2d. 
hereinafter  mentioned,  and  the  sum  of  61.  i5s.  5d.  as  the 
balance  of  rent  account,  due  to  the  said  Edward  Blake; 
and  also  that  he  the  said  Edward  Blake,  lately  trading 
as  aforesaid,  was,  at  and  before  the  date  and  issuing  of 
the  fiat,  and  still  is  justly  and  truly  indebted  to  this 
deponent  and  to  the  said  Jokn  Boyd,  his  said  copartner, 
trading  as  aforesaid,  in  the  sum  of  175/.  12*.,  as  the  in- 
dorsees of  the  third  bill  of  exchange  hereinafter  par- 
ticularly mentioned,  which  lately  became  due  and  was 
dishonoured,  and  notice  was  given  to  the  said  Edward 
Blake  of  such  dishonour,  the  consideration  for  which 
said  bill,  together  with  another  bill  of  exchange  for 
138/.  7s.,  which  has  been  paid,  having  been  the  sum  of 
200/.  paid  by  this  deponent  and  his  said  copartner  Jokn 
Boyd  to  the  said  Edward  Blake,  at  his  request,  on  the 
discounting  of  the  said  two  bills,  and,  after  deducting 
4/.  12*.  6d.  for  interest  on  the  said  two  bills  from  the 
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1841.      31st  March  last  to  the  time  when  the  same  bills  would 

respectively  become  due,  the  balance  of  109/.  6s.  6d. 

a.»d  another    wag  carried  to  the  credit  of  the  said  note  for  4500/. 
in  re 

Blam.  hereinbefore  mentioned,  in  part  payment  thereof,  by  the 
direction  and  at  the  request  of  the  said  Edward  Blake ; 
and  also  in  the  further  sum  of  394/.  14s.,  as  the  in- 
dorsees of  the  fourth  and  fifth  bills  of  exchange  herein- 
after particularly  mentioned,  the  consideration  for  which 
last  mentioned  bills  having  been  a  bill  of  exchange 
drawn  by  or  on  behalf  of  this  deponent  and  the  said 
John  Boyd,  under  the  firm  of  Boyd,  Burnett,  and  Boyd, 
and  accepted  by  the  said  Edward  Blake  for  the  sum  of 
228/.  13s.  for  one  year's  interest  on  the  said  note  for 
4500/.,  due  the  1st  day  of  January  1840,  amounting  to 
226/.,  and  four  months'  interest  on  the  said  sura  of  225/., 
amounting  to  3/.  13s.,  and  which  last  mentioned  bill  be- 
came due  on  the  4th  day  of  May  last,  and  was  dis- 
honoured, and  the  sum  of  158/.  3s.  paid  by  this  deponent 
and  his  said  copartner  to  the  said  Edward  Blake  ;  and 
also  in  the  further  sura  of  183/.  6s.,  as  the  indorsees  of 
the  sixth  bill  of  exchange  hereinafter  particularly  men- 
tioned, the  consideration  for  which  last  mentioned  bill 
having  been  the  sum  of  179/.  13s.,  paid  by  this  deponent 
and  his  said  copartner  John  Boyd  to  the  said  Edward 
Blake  ;  and  also  in  the  further  sum  of  297/.  16s.,  as  the 
indorsees  of  the  seventh  and  eighth  bills  of  exchange 
hereinafter  particularly  mentioned,  the  consideration  for 
which  last  mentioned  bills  having  been  the  sum  of 
2921.  4s.  paid  by  this  deponent  and  his  said  copartner 
John  Boyd  to  the  said  Edward  Blake ;  and  also  in  the 
further  sum  of  362/.  Is.  as  the  indorsees  of  the  ninth 
and  tenth  bills  of  exchange  hereinafter  particularly  men- 
tioned, the  consideration  for  which  last  mentioned  bills 
having  been  the  sum  of  350/.  paid  by  this  deponent  and 
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his  said  copartner  John  Boyd  to  the  said  Edward  1841. 
Blake ;  and  this  deponent  further  saith,  that  after  de- 

r  1  Burnett 

ducting  7/.  5s.  XOd.  for  interest  on  the  said  last  men-    and  another 

in  le 

tioned  bills  to  the  time  they  would  become  due,  there  Blake. 
remained  in  the  possession  of  this  deponent  and  his 
said  copartner  John  Boyd  the  sum  of  4/.  15*.  2d.,  ready 
to  be  paid  to  the  said  Edward  Blake  on  demand ;  and 
that  no  demand  having  been  made,  the  said  sum  of 
4/.  15s.  2d.  hath  been  deducted  from  the  amount  due 
to  this  deponent  and  his  said  copartner  John  Boyd  for 
goods,  as  hereinbefore  mentioned;  for  which  said  re- 
spective sums  of  4390/.  13*.  Gd.,  124/.  6*.  9d.t  2891.  6*. 
4d.,  174*.  12*.,  395/.  14*.,  183/.  6*.,  297/.  16*.,  and 
362/.  1*.,  making  together  the  sum  of  6217/.  15*.  Id., 
this  deponent  hath  not,  nor  hath  the  said  John  Boyd, 
nor  did  the  said  William  Clark  Boyd  in  his  lifetime,  to 
the  knowledge  or  belief  of  this  deponent,  nor  hath  any 
other  person  or  persons,  for  their  or  any  or  either  of 
their  use,  to  the  knowledge  or  belief  of  this  deponent, 
received  any  satisfaction  or  security,  save  and  except  the 
promissory  notes  and  bills  of  exchange  hereinafter  par- 
ticularly mentioned,  and  also  save  and  except  250  shares 
or  scrip  in  the  Wheal  Prosper  China  Clay  and  Tin 
Mine,  which  were  redelivered  or  sent  in  or  about  the 
month  of  October  1838  to  the  said  Edward  Blake  and 
William  Blake,  and  which  shares  were  on  or  about  the 
23d  day  of  March  1839  assigned  or  purported  to  be 
assigned  by  the  said  Edward  Blake  and  William  Blake 
to  this  deponent  and  his  said  copartner  John  Boyd,  so 
carrying  on  trade  as  aforesaid,  and  which  shares  were 
then  said  to  be  held  on  the  behalf  of  the  said  Edward 
Blake  and  William  Blake  by  Messrs.  Nev ill  and  Frank- 
land,  merchants,  Liverpool,  aforesaid,  and  such  shares  or 
scrip,  or  part  thereof,  are  now  in  the  possession  of  John 
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1841.  Frankland,  of  Liverpool!  aforesaid;  and  also  save  and 
BvRNtrr     exceP*  an  assignment,  or  what  purports  to  be  an  assign- 

and  another    ment,  of  the  sum  of  700/..  to  which  the  said  Edward 
in  re 

Bum.  Blake  and  William  Blake  would  be,  or  claimed  to  be, 
entitled  at  the  transfer  of  a  set  of  shares  in  the  Wheal 
Wellington  Mine,  having  sold  the  same  to  Messrs. 
Nennis  and  Co.,  such  sum*  to  be  handed  over  to  this 
deponent  and  his  said  copartner  John  Boyd  (trading  as 
aforesaid)  when  received ;  and,  as  deponent  has  been  in- 
formed, notice  of  such  assignment  of  the  said  sum  hath 
been  given  to  the  said  Mr.  Nennis.' 

"  And  the  following  is  a  copy  of  the  deposition  of  the 
petitioning  creditor,  filed  among  the  proceedings : 

'  At  Weakly's  Hold,  in  Devonport,  in  the  county  of  Devon, 
20th  of  August  1840. 

1  In  the  matter  of  Edward  Blake,  of  Devonport,  in 
the  county  of  Devon,  draper,  dealer  and  chapman. 

•  William  Morley  Burnett,  of  Skinner  Street,  in  the 
city  of  London,  wholesale  draper,  being  sworn  and  exa- 
mined on  the  day  and  year  and  at  the  place  above 
named,  upon  his  oath  saith,  that  Edward  Blake,  lately 
trading  under  the  firm  or  style  of  Edward  Blake  and 
Company,  the  person  against  whom  a  fiat  in  bankruptcy 
hath  been  lately  awarded  and  issued,  and  is  now  in  pro- 
secution, was,  at  and  before  the  date  and  issuing  of  the 
said  fiat,  and  still  is  justly  and  truly  indebted  unto  this 
deponent  and  to  John  Boyd,  his  copartner  in  trade,  in 
the  sum  of  289Z.  6s.  id.  on  the  balance  of  account  for 
goods  sold  and  delivered  during  the  present  year  by  this 
deponent  and  his  said  copartner  John  Boyd,  trading 
under  the  firm  of  Boyd,  Burnett,  and  Boyd,  to  the  said 
Edward  Blake,  and  at  his  request;  for  which  said  sum  of 
289/.  6s.  5d.,  this  deponent  hath  not,  nor  hath  the  said 
John  Boyd,  to  the  knowledge  or  belief  of  this  deponent, 
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nor  hath  any  other  person  or  persons  for  their  or  either 
of  their  use,  to  the  knowledge  or  belief  of  this  deponent, 
received  any  security  or  satisfaction  whatsoever,  save 
and  except  the  undermentioned  bills  of  exchange." 

Mr.  Swanston,  Mr.  GirdUstone,  and  Mr.  Edward 
Teed,  appeared  for  the  appellants.  Their  arguments 
were,  in  substance,  the  same  as  were  urged  on  behalf  of 
the  appellants  in  the  Court  below. 

Mr.  Bethell,  for  the  respondents.  The  right  con- 
tended for  on  the  other  aide  is  an  exception  to  the 
general  rule ;  and  the  reason  of  that  exception  being 
introduced  was,  that  suing  out  a  fiat  amounted  to  an 
election  to  proceed  under  the  bankruptcy  only.  Here 
the  reason  does  not  apply,  as  the  petitioning  creditor 
has  not  lost  his  other  remedy  for  the  recovery  of  the  joint 
debt.  {Lord  Chancellor.— Could  he  proceed  at  law 
upon  it? J  It  has  never  been  decided  that  he  could  not. 
He  does  not,  by  suing  out  the  fiat,  abandon  his  right  to 
sue  the  co-debtor,  as  a  petitioning  creditor  does  who  has 
only  the  joint  debt  due  to  him.  On  the  contrary,  his 
remedy  against  the  co-debtor  remains  intact;  as  he  is  at 
liberty  to  ascribe  the  fiat  to  his  separate  debt;  Heath  v. 
Hall  (a).  It  appears,  therefore,  that  the  remedies  in 
respect  of  the  joint  debt  have  not  been  prejudiced,  nor 
have  the  joint  creditors  received  any  advantage  from 
that  debt.  There  is  no  reason,  therefore,  why  that  debt 
should  be  proved  against  the  joint  estate.  And  he  cited 
the  authorities  referred  to  in  his  former  argument. 

Mr.  Girdles  tone,  in  reply. 

<«)  4  Taunt.  326. 


1841. 
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1841.  Lord  Chancellor.— The  petitioners  in  this  case  are 
creditors  of  Edward  Blake  and  William  Blake,  to  a 
large  amount ;  to  the  amount,  I  think,  of  about  4000/. 
and  upwards ;  they  were  also  creditors  of  Edward  Blake 
to  the  amount  of  between  200/.  and  300/.;  and  they 
sued  out  a  separate  fiat  against  Edward  Blake;  and  the 
question  is,  whether  under  that  separate  fiat  against 
Edward  Blake  they  are  entitled  to  prove  their  joint 
debt,  and  to  receive  dividends  in  competition  with  the 
separate  creditors.  Now  the  rule  is  general,  that  where 
a  joint  creditor  sues  out  a  separate  fiat,  he  is  entitled  in 
respect  of  his  joint  debt  to  prove  against  the  separate 
estate,  in  competition  with  the  separate  creditors.  He 
is  upon  an  equal  footing  with  the  separate  creditors. 

That  is  the  general  rule ;  but  it  is  urged,  that  in  this 
case  there  is  an  exception, — that  the  separate  debt  is 
sufficient  to  support  the  fiat,  and  therefore  the  petitioners 
have  no  right  to  prove  their  joint  debt  and  receive  divi- 
dends on  such  proof  from  the  separate  estate,  in  compe- 
tition with  the  separate  creditors.  I  do  not  find  in  any 
text  writers,  nor  do  I  find  in  any  reported  case,  a  hint 
of  any  such  exception ;  and  as  this  state  of  circumstances 
must  have  frequently  occurred,  it  appears  to  me,  that  that 
affords  strong  evidence  of  the  opinion  of  the  profession 
with  respect  to  this  matter;  because,  as  the  rule  is 
general,  it  is  almost  impossible  to  suppose  that  any 
party  would  have  abandoned  his  right  to  prove,  without 
obtaining  the  judgment  of  a  Court  on  the  subject.  The 
silence,  therefore,  of  all  reports  and  text  writers  upon 
this  point  leads  me  to  the  conclusion,  that  the  opinion 
of  the  profession  has  been  adverse  to  any  such  supposed 
exception. 

But  the  case  does  not  rest  entirely  on  this  j  for,  upon 
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principle,  it  appears  to  me,  that  the  fiat  is  supported  by  1841. 
the  whole  debt.    It  is  supported  by  the  separate  debt,  j^^T 
and  by  the  joint  debt.    The  one  supports  the  fiat  as    and  anotber 
much  as  the  other.    If  a  proof  of  the  separate  debt  fails,  Blake. 
so  as  not  to  be  sufficient  to  maintain  the  fiat,  the  fiat  is 
supported  by  the  joint  debt.    If  a  part  of  the  joint  debt 
fails,  so  as  not  to  be  sufficient  to  support  the  fiat,  the 
fiat  is  supported  by  the  separate  debt.    The  creditors 
have  a  right  to  rest  upon  both,  for  the  purpose  of  sup- 
porting the  fiat.    It  does  not  appear  to  me,  therefore, 
that  in  principle  there  is  any  ground  to  support  this 
exception. 

But  further  still,  the  petitioning  creditor,  having  a 
joint  debt,  is  upon  a  less  advantageous  footing  than  the 
other  joint  creditors,  unless  he  is  allowed  to  prove  against 
the  separate  estate.  Other  joint  creditors,  in  respect  of 
a  joint  debt,  may  sue  the  bankrupt  and  his  co-debtor  at 
law ;  the  petitioning  creditor  cannot  do  this ;  he  is  con- 
sidered as  having  conclusively  made  his  election  not  to 
proceed  at  law ;  and  the  utmost  that  was  contended  for 
at  the  bar  was  this,  that  in  the  event  of  any  deficiency, 
he  would  have  a  right  to  proceed  against  his  co-debtor ; 
but  the  co-debtor  may  then  have  no  funds,— he  may  be 
unable  to  pay,— he  may  be  entirely  insolvent ;  and, 
therefore,  unless  the  petitioning  creditor,  who  is  pre- 
cluded from  proceeding  against  the  bankrupt  at  law,  has 
a  right  to  proceed  against  the  separate  estate,  he  is  in  a 
worse  position  than  the  other  joint  creditors. 

Again,  previously  to  the  49  Geo.  3.  c.  121.,  how  did  the 
matter  stand  with  respect  to  petitioning  creditors  and 
other  creditors  ?  An  ordinary  creditor,  if  he  had  distinct 
demands,  might  prove  under  the  commission  for  one 
demand,  and  he  might  proceed  at  law  for  another,  as  in 

VOL.  II.  c  c 
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1841.      BotterilVs  case  (a),  and  the  other  cases  of  that  description 
in  Montagu;  but  the  petitioning  creditor  had  no  right 


to  do  this,  if  he  had  two  distinct  demands.  Having 
in  re 

Biaie.  conclusively  made  his  election,  he  had  no  right  to  proceed 
at  law  on  either  of  them.  Even  supposing  one  were 
sufficient  to  support  the  commission, — with  respect  to  the 
other,  he  was  considered  as  having  conclusively  made 
his  election,  and  had  no  right  whatever  to  proceed  at 
law ;  therefore  the  circumstance  of  the  separate  debt 
being  sufficient  to  support  the  commission,  appears  to 
me  to  have  no  decisive  bearing  on  the  subject. 

For  these  reasons,  I  am  of  opinion  that  the  general 
rule  must  prevail ;  that  this  supposed  exception  is  not 
warranted  by  any  principle,  and  certainly  not  warranted 
by  any  decided  case ;  and  therefore  that  the  judgment  of 
the  Court  of  Review  must  be  reversed. 


Man  9.         This  case  coming  on  this  day,  to  be  spoken  to  as  to 
costs, 

Mr.  Girdlestone,  for  the  appellants,  asked  for  the  costs 
incurred  by  them  in  all  the  proceedings,  arising  out  of 
the  question  decided  in  this  case.  It  is  only  reasonable, 
that  a  creditor  who  establishes  a  claim  should  be  in- 
demnified out  of  the  fund,  in  which  he  has  shown  himself 
entitled  to  participate,  and  for  the  benefit  of  which,  the 
unsuccessful  resistance  to  his  claim  was  made.  In  a 
creditors'  suit  in  chancery,  a  creditor  is  allowed  his  ex- 
penses of  proving  his  debt.  Cases  of  this  description 
cannot  be  governed  by  the  same  principles,  as  those 
which  are  applicable  where  the  question  is  between 
party  and  party.  If  they  were,  it  would  be  impracti- 
cable to  obtain  a  dividend  on  a  small  claim,  upon  which 

(a)  1  Atk.  109. 
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any  question  might  be  raised.  [Lord  Chancellor.  You  1841. 
ask  to  be  paid  your  expenses,  not  only  out  of  your  share  bciinett 
of  the  fund,  but  out  of  the  shares  belonging  to  other  andi;nilhw 
creditors,  who  have  nothing  to  do  with  the  question 
affecting  your  claim.]  I  submit,  that  the  costs  are  ex- 
penses necessarily  incurred  in  the  administration  of  the 
general  estate,  out  of  which  they  ought  consequently  to 
be  defrayed.  In  Ex  parte  Hooper  (a),  Sir  John  Cross 
lays  it  down,  that  the  rule  stated  to  be  a  general  one  in 
Ex  parte  Milling  ton  (b),  viz.,  that  costs  cannot  be  given 
to  a  party  succeeding  against  the  decision  of  the  Com- 
missioners, where  they  have  exercised  their  jurisdic- 
tion, would  not  be  obligatory  on  the  Court  on  future 
occasions.  And  in  Ex  parte  Fisk(c),  your  lordship 
said,  that  although  it  was  hard  that  the  estate  should 
bear  the  expense  of  an  erroneous  decision  of  the  Com- 
missioners, yet  it  would  be  equally  hard  that  the  creditor 
should  bear  the  costs,  when  his  attempt  to  prove  was 
stopped  in  limine ;  and  your  lordship  there  directed  all 
the  costs  to  be  paid  out  of  the  estate. 

Mr.  Bethell,  contra.  In  that  case,  the  Commissioners 
refused  to  enter  into  an  examination  of  the  proof,  which 
is  the  exceptional  case  referred  to  by  Sir  George  Rose 
in  his  judgment  in  Ex  parte  Hooper  (d).  The  only  cases, 
in  which  a  party  succeeding  against  the  decision  of  the 
Commissioners  is  allowed  his  costs,  are,  where  the  Court 
of  appeal  thinks  his  right  indisputable.  [Lord  Chan- 
cellor.  That  cannot  be  said  in  the  present  case.]  Or 
where  the  Commissioners  have  refused  to  go  into  the 

(a)  1  M.  &  A.  403 ;  3  Deac.  &  C.  C65 ;  and  sec  Ex  part*  hrookti,  2 
M.  it  A.  78. 
(6)  1  M.  &  A.  114 ;  3  Deac.  fic  C.  298. 
(c)  Mont.  &  ATA.  93.  (</)  1  Al.  U  A.  404. 
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1841.  question.    The  present  case  falls  within  neither  of  these 

bT^t  Ascriptions. 

and  another 
in  re 

Blaki.         Lord  Chancellor.— I  cannot  give  the  appellant  his 
costs.    The  point  in  dispute  was  one  of  great  nicety. 


In  the  matter  of  Robert  Caldecott,  a  bankrupt. — On 
the  petition  of  Alexander  Davidson,  the  registered 
officer  of  a  copartnership,  called  "The  Commercial 
Bank  of  England." 

TlIIS  was  an  appeal  from  a  decision  of  the  Court  of 
Review  («)  on  the  following 

Special  Case. 
Thc  petition  states,  that  on  the  7th  day  of  August 
1840,  a  fiat  in  bankruptcy  was  awarded  and  issued 
against  Robert  Caldecott,  by  the  name  and  description 
of  Robert  Caldecott,  of  the  city  and  county  of  Chester, 
draper  and  mercer,  dealer  and  chapman,  who  was  there- 
upon duly  found  and  declared  a  bankrupt ;  and  on  thc 
SM-th  day  of  September  1840,  Richard  Growcock,  of 

panjr  being  also 

considerably  in-  Bow  Church  Yard,  in  the  city  of  London,  lace  manu- 
omother0^"'-  facturer,  and  Robei  t  Spence,  of  Love  Lane,  in  the  city  of 
2 the  com.  London,  warehouseman,  were  duly  appointed  and  now 
ngS  of  proof  are  lnc  assignees  of  the  estate  and  effects  of  the  said 
bankrupt  for  bankrupt.  The  said  copartnership,  carrying  on  business 
the  biiance  due  as  aforesaid  under  the  name,  title  or  firm  of  the  Com- 

on  such  banking  ' 

account.  mercial  Bank  of  England,  is  a  copartnership  of  bankers, 
constituted  under  the  provisions  of  an  act  made  and 
passed  in  the  seventh  year  of  the  reign  of  his  late  ma- 
jesty King  George  the  Fourth,  intituled  "  An  Act  for  the 
better  regulating  of  Copartnerships  of  certain  Bankers  in 

(a)  Sec  £x  parlt  Davidson,  ante,  vol.  i.  p.  648. 


WeUmimter, 

Nov.  4, 
coram  Lord 
Lyndhunt,  C. 

A  member  of  a 
joint  stock 
banking  com- 
pany kept  an 
account  wiih 
them  as  his 
bankers,  and  al 
the  time  of  his 
bankruptcy  was 
indebted  to  them 
in  a  large  ba- 
lance on  such 
banking  ac- 
count, (he  com- 
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England,  and  for  Amending  so  much  of  an  Act  of  the  18  M. 
Thirty-ninth  and  Fortieth  years  of  the  reign  of  his  late  ^  w 
Majesty  King  George  the  Third,  intituled  an  Act  for  Cu.dfcott. 
establishing  an  Agreement  with  the  Governor  and  Com- 
pany of  the  Bank  of  England,  for  advancing  the  sum  of 
Three  Millions,  towards  the  Supply  for  the  Service  of 
the  year  1800,  as  relates  to  the  same."  And  Alexander 
Davidson  was,  upon  and  long  prior  to  the  22nd  day  of 
January  1841,  and  still  is,  a  member  of  such  copartner- 
ship, resident  in  England,  and  had  then  been  duly  ap- 
pointed and  registered,  and  still  is  a  public  officer  of 
such  copartnership,  in  whose  name  the  said  copartner- 
ship then  might,  and  still  may  sue  and  be  sued,  in 
pursuance  of  the  provisions  of  the  said  act  of  parlia- 
ment of  the  seventh  year  of  the  said  King  George  the 
Fourth. 

The  bankrupt,  Robert  Caldecott,  was  also,  at  the 
date  and  issuing  forth  of  the  said  fiat,  and  had  been  for 
upwards  of  two  years,  a  member  of  the  said  copartner- 
ship called  the  Commercial  Bank  of  England ;  and  his 
name,  as  a  member  of  the  said  copartnership,  was 
entered  in  the  returns  made  by  the  said  copartnership, 
and  filed  and  registered  at  the  stamp- office,  in  compli- 
ance with  the  requisition  of  the  said  act  of  parliament. 
The  said  copartnership  called  the  Commercial  Bank  of 
England  had,  for  some  time  prior  to  the  bankruptcy  of 
the  said  Robert  Caldecott,  carried  on  business  as  afore- 
said at  the  city  of  Chester,  and  at  other  places  ;  and  the 
said  Robert  Caldecott  had  a  banking  account  with  them 
at  Chester,  and  he  was,  at  the  date  and  issuing  forth  of 
the  said  fiat,  justly  and  truly  indebted  to  the  said  co- 
partnership, upon  the  balance  of  his  said  banking 
account,  for  money  lent,  commission,  interest,  and  other 
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usual  banking  charges,  in  the  sum  of  2137/.  17*.  &d. 
in  re  At  the  date  and  issuing  forth  of  the  said  fiat,  the  said 
copartnership,  and  the  member,  thereof  as  such  cop«t- 
ners,  were  indebted  to  divers  persons  in  divers  large 
sums  of  money ;  and  divers  of  the  said  debts  are  still 
unsatisfied,  and  remain  due  and  owing  from  the  said  co- 
partnership. 

A  meeting  of  the  Commissioners,  acting  under  the 
said  fiat,  was  duly  held  on  the  22nd  day  of  January 
1841,  for  the  purpose  of  auditing  the  accounts  of  the 
assignees,  and  making  a  dividend  of  the  estate  and 
effectB  of  the  said  bankrupt,  and  for  receiving  the  proof 
of  the  debts  of  such  of  the  creditors  of  the  said  bankrupt 
as  had  not  already  proved  their  debts  under  the  said 
fiat ;  and,  the  debt  owing  by  the  said  bankrupt  to  the 
said  copartnership  called  the  Commercial  Bank  of  Eng- 
land not  having  been  proved,  the  said  Alexander  Da- 
vidson attended  the  said  meeting,  and  applied  to  prove 
the  said  last-mentioned  debt ;  but  the  said  Alexander 
Davidson's  application  was  opposed  by  the  said  assig- 
nees, on  the  ground  that  the  said  bankrupt  having, 
at  the  time  of  his  bankruptcy,  been  a  member  of  the 
said  copartnership  called  the  Commercial  Bank  of  Eng- 
land, the  proof  could  not  be  admitted,  until  the  accounts 
of  the  said  Commercial  Bank  of  England  had  been 
taken,  and  the  debts  of  the  copartnership  paid,  and  the 
affairs  thereof  wound  up, — or,  at  least,  until  all  the  debts 
which  were  due  and  owing  from  the  said  copartnership, 
at  the  date  of  the  said  fiat,  were  paid  and  satisfied ; 
whereas  the  said  Alexander  Davidson  insisted,  that 
under  the  provisions  of  an  act  of  parliament,  made  and 
passed  in  the  first  and  second  years  of  the  reign  of  her 
present  Majesty,  intituled  "  An  Act  to  amend,  until  the 
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end  of  the  next  Session  of  Parliament,  the  Law  relative  1841. 
to  legal  Proceedings  by  certain  Joint  Stock  Banking 
Companies,  against  their  own  Members,  and  by  such  Caldecott. 
Members  against  the  Companies," — and  under  the  pro* 
visions  of  another  act  of  parliament,  made  and  passed  in 
the  third  and  fourth  years  of  the  reign  of  her  said  pre- 
sent Majesty,  intituled  "  An  Act  to  continue,  until  the 
81st  day  of  August  1842,  the  provisions  of  an  Act  of 
the  first  and  second  years  of  her  present  Majesty,  relat- 
ing to  legal  Proceedings  by  certain  Joint  Stock  Banking 
Companies  against  their  own  Members,  and  by  such 
Members  against  the  Companies," — the  said  Alexander- 
Davidson,  as  such  public  officer  as  aforesaid,  was  then 
immediately  entitled  to  prove  the  debt  due  to  the  said 
Commercial  Bank  of  England  from  the  said  bankrupt, 
and  to  receive  dividends  thereon  rateably  with  the  other 
creditors  of  the  said  bankrupt.  Nevertheless  the  said 
Commissioners  acting  under  the  said  fiat,  were  of  opi- 
nion, that  the  provisions  of  the  said  two  last  mentioned 
acts  of  parliament  did  not  entitle  the  said  A  lexander 
Davidson  to  prove  the  said  debt,  and  they  rejected  the 
proof  tendered  by  the  said  Alexander  Davidson  as 
aforesaid. 

The  petitioner,  being  aggrieved  by  the  decision  of  the 
Commissioners,  presented  his  petition  to  the  Court  of 
Review,  praying,  amongst  other  things,  that  he  might 
be  at  liberty  to  call  a  meeting  of  the  Commissioners 
acting  under  the  said  fiat,  in  order  that  he  might 
immediately  prove  under  the  said  fiat  the  said  debt 
owing  from  the  estate  of  the  said  bankrupt  to  the  said 
Commercial  Bank  of  England ;  and  that  the  said  Com- 
missioners might  be  directed  to  admit  such  proof  ac- 
cordingly ;  and  that  the  costs  of  and  incident  to  the  said 
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•  *pp':ca:i-;a  might  be  paid  out  of  the  estate  of  the  said 

tar.krjpt- 

The  petition  came  on  to  be  heard  by  the  Court  of  Re- 
Kew,  on  the  23rd  Jay  of  March  last;  and  on  the  29lh  day 
of  March  following,  the  Court,  having  found  that  the 
allegations  contained  in  the  petition  were  true  in  matter 
cf  fact,  did  thereupon  declare  and  adjudge  that  the 
petitioner  was  duly  enti'Itd  to  be  admitted  a  creditor  in 
respect  of  the  said  debt,  and  made  an  Order  to  that  effect, 
as  prayed,  giving  the  petitioner  the  costs  of  the  appli- 
cation. 

The  counsel  for  the  assignees  submit,  that  the  said 
judgment  is  erroneous  in  matter  of  law,  in  this,  that  the 
petitioner  U  not  by  law  entitled  to  be  admitted  a  cre- 
ditor in  respect  of  the  said  debt ;  and  they  have  tliere- 
fore  applied  for  this  special  case. 

Mr.  Stcanston,  for  the  assignees.  The  public  officer 
of  the  company  could  not  prove  against  the  estate  of  one 
of  the  members,  unless  he  is  enabled  to  do  so  by  the 
1  &  2  Vict.  c.  96  {«).  Now  there  are  no  express  words 
in  the  statute  to  that  effect,  and  the  construction  con- 
tended for  must  therefore  be  founded  merely  upon  in- 
ference. It  is  remarkable,  that  all  the  general  provisions 
of  the  act  seem  to  assume  solvency  on  the  part  of  the 
member  of  the  company,  against  whom  proceedings  are 
to  be  taken ;  and  it  would  be  very  singular,  supposing 
the  legislature  to  have  intended  to  provide  for  the  case 
of  his  insolvency,  that  so  important  a  provision  should 
be  introduced,  without  express  words,  or  words  leading 
to  an  irresistible  inference  to  that  effect.  There  is,  how- 
ever, nothing  to  show  that  the  legislature  intended  to 
include  this  case  within  the  scope  of  the  measure.  In- 

Continued  by  '»  &  3  Viet.  c.  6R ;  3  h  4  Vict.  c.  111. 
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deed  the  4th  section  seems  to  lead  to  a  contrary  conclu-  1841. 
sion ;  for  it  provides,  that  the  partner's  interest  in  the 
stock  of  the  company  shall  not  be  set  off  against  the  c*LDlcOTT- 
demand  made  by  the  company  upon  him ;  a  provision, 
which  does  not  seem  at  all  to  contemplate  the  case  of 
the  administration  of  a  partner's  estate  under  a  fiat. 
[Lord  Chancellor.  This  provision  was  necessary ;  for 
the  former  sections  had  only  provided,  that  proceedings 
might  be  taken  by  the  company  against  the  partner,  as 
if  he  were  a  stranger ;  which  would  not  have  been  suffi- 
cient to  answer  the  purposes  of  the  act,  without  taking 
away  the  right  of  set  off.] 


Mr.  Richards,  Mr.  Anderdon,  and  Mr.  Little,  for  the 
respondents.  The  7  Geo.  4.  c.  46.  comprehends,  by 
express  words,  proceedings  in  bankruptcy,  and  the 
1  &  2  Vict.,  which  was  made  in  pari  materia,  provides 
that  every  person,  being  or  having  been  a  member  of  a 
banking  company,  shall  be  liable  to  be  proceeded  against 
for  the  benefit  of  the  company  by  its  public  officer.  The 
words,  "  proceeded  against,"  must  be  taken  to  apply  to 
such  proceedings,  as  are  within  the  scope  of  the  former 
act,— that  is  to  say,  to  proceedings  in  bankruptcy  among 
others. 


Mr.  Swanston,  in  reply. 


Lord  Chancellor.— It  having  been  found  impossible 
to  conduct  proceedings  relating  to  joint  stock  banking 
companies,  consistently  with  the  ordinary  rules  of  law 
and  equity,  it  became  necessary  for  the  legislature  to  inter- 
fere, by  introducing  some  new  rules  with  respect  to  these 
associations.   The  policy  of  the  acts  which  have  been 
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184' •  passed  for  this  purpose,  as  is  to  be  collected  from  the 
la  re  language  in  which  they  are  expressed,  was  this :  to  put 
the  partnerships,  and  the  individual  members  of  them,  as 
regards  all  suits  and  proceedings  in  Courts  of  law  and 
equity,  upon  a  footing  different  from  that  of  ordinary 
partnerships,  by  rendering  the  members  liable  to  be  sued 
by  the  entire  body  ;  and  when  a  suit  is  instituted  of  this 
description,  a  particular  partner  is  not  allowed  to  set  off 
a  demand  of  his  own  against  the  partnership.  It  appears 
to  me,  not  only  from  the  spirit,  intent,  and  principle,  but 
from  the  language  itself  of  the  statutes  7  Geo.  4.  c.  46. 
and  1  &  2  Vict.  c.  96.,  that  the  very  case  now  before  the 
Court  is  provided  for,  and  included  in  the  words  of  those 
enactments.  I  take  it  for  granted,  that  the  acts  are  in 
pari  materia,  and  that  the  latter  was  meant  to  confirm 
and  give  full  effect  to  the  former.  Now  what  does  the  7 
Geo.  4.  c.  46.  s.  9.  provide  ?  Why,  that  all  actions  and 
suits,  and  also  all  petitions  to  found  any  commission  of 
bankruptcy  against  any  person  or  persons,  who  might  be 
at  any  time  indebted  to  any  copartnership,  carrying  on 
business  under  the  provisions  of  the  act,  and  all  proceed- 
ings at  law  or  in  equity  under  any  commission  of  bank- 
ruptcy, and  all  other  proceedings  at  law  or  in  equity,  to 
be  commenced  or  instituted  for  or  on  behalf  of  any  such 
copartnership,  against  any  person  or  persons,  bodies 
politic,  or  corporate,  or  others,  whether  members  of  such 
copartnership  or  otherwise,  for  recovering  any  debts  or 
enforcing  any  claims  or  demands  due  to  such  copartner- 
ship, or  for  any  other  matter  relating  to  the  concerns  of 
such  copartnership,  should,  after  the  passing  of  the  act, 
be  commenced  or  instituted  and  proceeded  in  the  name 
of  any  one  of  the  public  officers,  as  the  nominal  plaintiff 
or  petitioner  for  and  on  behalf  of  such  copartnership. 
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These  words,  therefore,  in  express  terms,  comprehend  1841. 
any  proceeding  either  at  law  or  in  equity  under  a  com-  Jo  n 
mission  of  bankrupt.  Then  the  second  act  provides,  Caldbcott. 
"  that  any  such  public  officer  may,  in  his  own  name, 
commence  and  prosecute  any  action,  suit,  or  other  pro- 
ceedings at  law  or  in  equity,  against  any  person  being, 
or  having  been,  a  member  of  the  said  copartnership, 
either  alone,  or  jointly  with  any  other  person,  against 
whom  any  such  copartnership  has,  or  may  have,  any 
demand  whatsoever;"  and  I  think,  that  the  proceedings 
here  referred  to  must  be  such  as  were  comprehended  in 
the  former  act.  It  appears  to  me,  therefore,  that  this 
case  is  not  only  within  the  spirit  and  intent  of  the  act,  but 
within  its  very  terms,  construed  and  limited  as  they  must 
be  by  the  terms  of  the  former  enactment.  It  follows, 
that  the  judgment  of  the  Court  of  Review  must  be 
affirmed,  and  this  appeal  be  dismissed  with  costs. 

Ordered  accordingly. 


Ex  parte  Davidson. — In  the  matter  of  Caldecott.  We*tmm$ttr, 

November  13. 

BEFORE  the  hearing  of  the  appeal  on  the  special  Pending  an  ap- 

case  in  this  matter  (a),  but  after  the  Order  of  the  Court  Order  directing 

of  Review  had  been  drawn  up  on  the  original  petition,  [  proof,  TdHu 

the  assignees  advertized  a  dividend  meeting,  which  beH,  w^She 

assignees  op- 

(a)  See  ante,  p.  368.  posing  the  pay- 

ment of  the 

dividend  upon  this  proof,  it  is  withheld ;  a  fund  being  set  apart  to  answer  it.  The  creditor 
tben  presents  a  petition  stating  the  non-payment  of  his  dividend,  but  suppressing  the  fact  of 
the  fuod  being  set  apart,  and  piayiog  costs  personally  against  the  Commissioners.  On  this 
petition  and  a  corresponding  affidavit,  he  obtains,  ex  parte,  an  Order  Maying  the  dividend, 
generally.    The  appeal  being  determined  in  bis  favour, 

Held,  that  the  suppression  in  the  affidavit,  on  which  the  tx  parte  Order  was  obtained,  dis- 
entitled him  to  any  relief. 

Htld,  also,  that  it  was  not  a  case  for  the  Commissioners  to  pay  costs;  and  the  petition  dis- 
missed with  costs,  as  against  them. 
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1841.  was  accordingly  held,  and  the  Order  of  the  Court  of 
Ex  pane  Review  was  produced  on  behalf  of  the  petitioner,  who 
Davidson,  claimed  a  dividend  upon  the  proof  ordered  by  the  Court 
of  Review  to  be  admitted  on  the  proceedings.  This 
claim  was  resisted  by  the  assignees,  on  the  ground  that 
the  Order  produced  was  not  sealed,  and  that  an  ap- 
peal from  it  was  pending.  The  payment  of  the  divi- 
dend was  then  ordered  to  be  made  to  all  the  creditors 
who  had  proved;  but,  with  respect  to  the  petitioner, 
a  sufficient  fund  was  set  apart  to  answer  the  dividend 
upon  his  proof,  in  the  event  of  the  appeal  being  unsuc- 
cessful. The  petitioner  thereupon  presented  the  pre- 
sent petition,  praying  that  the  dividend  might  be  stayed, 
generally,  and  that  the  costs  might  be  paid  by  the  Com- 
missioners personally,  or  by  the  assignees,  or  otherwise 
out  of  the  estate.  In  support  of  the  petition,  an  affidavit 
was  filed,  setting  forth  the  refusal  of  the  Commissioners 
to  order  the  payment  of  the  dividend  to  the  petitioner, 
but  omitting  to  state  the  fact  of  a  fund  having  been 
reserved.  On  August  30th  an  application  was  made  to 
the  Court  to  answer  the  petition,  and  to  appoint  an  early 
day  for  the  hearing ;  whereupon  the  Court  directed  the 
petition  to  be  answered  for  the  next  general  petition 
day,  and  ordered  the  dividend  to  be  stayed  till  the  fur- 
ther Order  of  the  Court.  The  petition  now  came  on  to 
be  heard. 


Mr.  Anderdon,  and  Mr.  Little,  for  the  petition.  The 
Commissioners  could  not  have  any  right  to  resist  the 
execution  of  an  Order  of  this  Court ;  and  their  venturing 
to  do  so  cannot  be  regarded  as  a  proceeding  by  them  in 
the  exercise  of  their  legitimate  functions,  hut  must  have 
proceeded  from  ignorance,  or  from  contumacy.  In 
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such  a  case,  the  Court  has  jurisdiction  to  order  tlicm  to 
pay  costs.  Lord  Kldon  made  such  an  Order  in  the  case 
of  a  Mr.  Johnson  (a),  mentioned  in  the  judgment  in  Ex 
parte  Scarth(b),  and  a  similar  Order  was  made  by 
Lord  Lyndhurst  in  Ex  parte  Kirby  (c).  And  in  Ec 
parte  Hall(d)  this  Court  intimated  an  opinion,  that  it 
had  jurisdiction  to  control  the  conduct  of  the  Commis- 
sioners in  a  similar  way.  Such  a  jurisdiction  seems 
indeed  necessarily  to  arise  under  the  act  1  &  2  Will.  4. 
c.  56.  s.  2.,  which  gives  the  Court  authority  to  hear  and 
determine,  order  and  allow,  all  such  matters  in  bank- 
ruptcy  as  might,  before  the  passing  of  the  act,  have  been 
brought,  by  petition  or  otherwise,  before  the  Lord  Chan- 
cellor, whether  such  matters  arise  in  the  Court  of  Bank- 
ruptcy, or  elsewhere. 

Mr.  J.  Russell,  for  the  assignees.  There  is  no  case, 
where  an  Order  of  this  Court  has  been  executed,  pending 
an  appeal.  [Sir  John  Cross.  But  there  is  no  rule  to 
prevent  its  execution.  If  there  were,  any  one  might,  by 
appealing,  suspend  the  functions  of  the  Court.]  That 
argument  certainly  would  apply  to  appeals  from  other 
Courts,  but  not  to  an  appeal  from  this  Court ;  such  an 
appeal  being  made  with  the  sanction  and  under  the 
direction  of  the  Court  itself.  The  course  which  was 
taken  was  the  best  that  could  be  adopted  under  the  cir- 
cumstances; it  was  better  than  that  of  postponing  the 
dividend,  which  might  have  let  in  other  creditors,  and 
diminished  the  petitioner's  share  of  the  assets.  The 
fund  being  set  apart  to  answer  a  particular  claim,  no 
other  creditor  could  take  any  part  of  it. 

(a)  Ei  part*  Edwards,  6  V«s.  3.  (c)  Mont.  U  M*A.  416. 

(6)  15  Ves.  296.  (d)  1  Dea.  536. 


1841. 

Kx  parte 
Davidson. 
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1841.  Mr.  Bacon,  for  the  Commissioners.  Admitting  the 
*****      jurisdiction  of  the  Court  to  order  the  Commissioners  to 

Ex  parte 

Davidson,  pay  costs,  when  a  proper  case  arises  for  that  purpose, 
the  present  case  cannot  be  regarded  in  that  light.  It 
does  not  at  all  resemble  the  cases  cited.  In  Johnsons 
case,  the  Commissioner  was  made  to  pay  costs,  but  not 
as  Commissioner ;  for  he  had  acted  as  banker,  solicitor, 
and  assignee  under  the  commission,  as  well  as  in  the 
character  of  Commissioner.  Ex  parte  Kirby  (a)  was  a 
case  where  the  Commissioners  had  taken  more  than  the 
statutable  fees ;  and  the  Court  ordered  the  commission  to 
be  renewed  to  London  Commissioners,  and  that  the 
country  Commissioners  should  be  prevented  from  acting 
further  as  Commissioners  of  bankrupt.  These  are  in- 
stances of  misconduct  affording  no  precedent  in  such  a 
case  as  the  present.  The  Court  has  not  now  before  it 
the  affidavit  on  which  the  proof  was  tendered,  and  there- 
fore cannot  take  upon  itself  to  say,  that  the  rejection  of 
it  was  even  an  erroneous  decision.  The  bank  to  whom 
the  dividend  was  payable  was  insolvent ;  and  that  is  a 
circumstance,  which  has  always  been  considered  suffi- 
cient for  staying  the  execution  of  an  Order,  pending  an 
appeal  from  it.  The  petitioner  has  suffered  no  prejudice 
whatever  from  the  delay;  while,  on  the  other  hand,  if 
the  money  had  been  paid,  the  object  of  the  appeal  would 
have  have  been  frustrated.  At  all  events,  there  is  no 
case  in  which  the  Court  has  thought  fit  to  order  the 
Commissioners  to  pay  costs  on  account  of  a  mere  error 
in  judgment,  although  its  power  to  do  so  may  be  un- 
questionable. 

Mr.  Anderdon,  in  reply. 

(a)  Mont.  &  M«A.  414. 
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Sir  John  Cross. — The  petitioner  had  from  the  first  1841. 

a  just  claim  to  prove  a  debt  of  2000/.  against  the  estate. 
J  r  °  Lx  pnrte 

The  Commissioners,  however,  in  the  exercise  of  their  David*©*. 
judgment  upon  a  nice  question  of  law,  rejected  the  proof; 
of  this  rejection  the  petitioner  complained  to  this  Court ; 
and  the  Court,  after  argument,  ordered  the  Commis- 
sioners to  admit  the  proof.    The  assignees  appealed 
from  this  Order,  as  they  had  a  right  to  do ;  and  upon 
that  appeal,  the  Order  was  confirmed  by  the  Lord  Chan- 
cellor.   It  stands,  therefore,  now  in  full  force,  and  the 
Commissioners  are  bound  to  execute  it.    However,  after 
the  Order  of  the  Court  of  Review  had  been  made,  and 
while  the  appeal  from  it  was  pending,  the  assignees 
thought  fit  to  call  a  meeting  for  a  final  dividend,  confi- 
dently expecting,  as  they  now  state,  that  the  appeal 
would  be  previously  decided.    It  turned  out,  that  it  was 
not  heard  before  the  day  appointed  for  the  meeting. 
The  meeting  was  nevertheless  held,  and  the  Commis- 
sioners were  served  with  the  Order  of  this  Court,  but 
declined  to  obey  it,  upon  its  execution  being  resisted  by 
the  assignees,  who  took  the  frivolous  objection,  that  the 
Order  was  not  sealed  with  the  seal  of  this  Court.  The 
assignees  therefore  led  the  Commissioners  into  an  erro- 
neous rejection  of  the  petitioner's  proof ;  but  they  re- 
served a  fund  for  a  dividend.    This  proceeding  was 
undoubtedly  wrong ;  and  it  is  clear,  that  the  Commis- 
sioners ought  to  have  executed  the  Order  of  this  Court. 
They  were,  however,  induced  to  withhold  payment  of 
the  dividend  by  the  unfair  objections  and  resistance 
which  were  offered  on  the  part  of  the  assignees.  The 
Commissioners  might  have  made  a  dividend,  and  the 
assignees  might  have  applied  to  this  Court  to  stay  the 
payment  of  it  to  the  petitioner.    Instead  of  doing  so, 
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1841. 

Ex  pule 
Davidson. 


they  ordered  a  dividend  to  be  paid  to  the  other  cre- 
ditors, reserving  a  sufficient  fund  to  meet  the  claim  of 
the  petitioner,  if  it  were  ultimately  established.    In  this 
state  of  things,  the  petitioner  came  here,  presenting  a 
petition,  stating  the  refusal  of  the  Commissioners  to  order 
the  payment  of  his  dividend,  but  altogether  suppressing 
the  fact  that  the  fund  had  been  reserved.    Upon  this 
petition,  he  obtained,  ex  parte,  an  Order  to  stay  the  pay- 
ment of  the  dividend ;  an  Order  which  the  Court  would 
never  have  made,  if  it  had  been  informed  of  the  reserva- 
tion of  the  fund.    He  now  complains  of  the  injustice  of 
withholding  payment  of  what  is  due  to  him.    But  what 
is  the  effect  of  this  Order,  which  he  has  so  improperly 
obtained?    Why  to  prevent  the  other  creditors  from 
receiving  their  dividends.    As  the  Order  staying  the 
dividend  was  thus  obtained  (a),  and  as  there  is  nothing 
to  warrant  the  charges  of  ignorance  and  contumacy 
which  have  been  made  against  the  Commissioners,  but  of 
which  the  Court  entirely  acquits  them,  the  petition  must 
be  dismissed,  as  against  the  Commissioners,  with  costs. 
But  the  Court  makes  no  Order  as  to  the  costs  of  the 
assignees  as  petitioners,  simply  dismissing  the  petition 
as  to  these  parties.   They  must  settle  these  costs  as  they 
can. 

(«i)  Sec  wbal  is  said  by  Lord  Cotlenhaw,  C,  in  Allonuy-Gtntral 
Mayor  of  Liverpool ,  1  My.&  Cr.2!0,  as  (o  misrepresentation  of  fscts,  on  an 
application  lo  the  Court  of  Chancery  for  ex  patte  injunctions. 
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1841. 

Ex  parte  John  May.— In  the  matter  of  John  May. 

Wettmintter, 

THE  bankrupt  had  in  this  case  become  a  lunatic,  but  anTSe^Jnti* 
no  commission  of  lunacy  had  been  issued.    He  now  pre-  wi«  2.^ib42 

sen  ted  his  petition  by  Hannah  May,  his  mother  and  where  it  ap- 
peared that  a 

next  friend,  praying  that  the  affidavit  directed  by  the  bankrupt  was, 
statute  (a)  to  be  made  by  the  bankrupt  on  the  allowance  I^nalyTohough 
of  his  certificate,  might  be  dispensed  with,  and  that  the  JJuiSon).  m-D* 
Commissioners  might  be  directed  to  sign  the  certifi-  ^^Vsual 
cate,  without  having  produced  to  them  such  affidavit;  »ffid«v«t tha'h« 

°  *  '  certificate  and 

and  that  on  the  certificate  being  allowed,  the  bankrupt's  ,he  content  of 

°  1       the  creditors  to 

allowance  might  be  paid  to  Hannah  May.    The  fiat  was  his  discharge 

had  been  ob- 

issued  in  1838,  and  four-fifths  in  number  and  value  of  tained  without 
the  creditors  had  signed  the  certificate ;  but  the  Commis-  affidavit'  waT" 
sioners  declined  affixing  their  signatures,  for  want  of  the  butTn  »uch*ah  * 
usual  affidavit  on  the  part  of  the  bankrupt.  Slit  to  the" 

above  effect, 
roust  be  made 

Mr.  Keene,  in  support  of  the  petition,  referred  to  Ex  *fj°mt  009 
parte  Currie(b). 

(a)  6  Geo.  4.  c.  16.  s.  122.  "And  be  it  enacted,  that  such  certificate 
shall  be  signed  by  four-fifths  in  number  and  value  of  the  creditors  of  the 
bankrupt,  who  shall  have  proved  debts  under  the  commission  to  the  amount 
of  20/.  or  upwards,  or  after  six  calendar  months  from  the  last  examination  of 
the  bankrupt,  then,  either  by  thiee-fifths  in  number  and  value  of  such  cre- 
ditors, or  by  nine-tenths  in  number  of  such  creditors,  who  shall  thereby  tes- 
tify their  consent  to  the  said  bankrupt's  discharge  as  aforesaid  ;  and  no  such 
certificate  shall  be  such  discharge,  unless  the  Commissioners  shall  in  writing 
under  iheir  hands  and  seals  certify  to  the  Lord  Chancellor,  that  such  bank- 
rupt has  made  a  full  discovery  of  his  estate  and  effects,  and  in  all  things  con- 
formed as  aforesaid,  and  that  there  does  not  appear  any  reason  to  doubt  the 
troth  or  fulness  of  such  discovery,  and  also  that  the  creditors  have  signed  in 
manner  hereby  directed,  and  unless  the  bankrupt  make  oath  in  writing,  that 
such  certificate  and  consent  were  obtained  without  fraud,  and  unless  such 
certificate  shall  after  such  oath  be  allowed  by  the  Lotd  Chancellor,  against 
which  allowance  any  of  the  creditors  of  the  bankiupt  may  be  heard  before 
the  Lord  Chancellor." 

(6)  10  Ves.  51. 

VOL.  II.  D  D 
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Sir  John  Cross. — Is  there  any  rule,  which  makes  it 
necessary  for  the  Commissioners  to  require  such  an  affi- 
davit to  be  made  by  the  bankrupt,  before  they  sign  his 
certificate  ? 

Mr.  Keene.  The  only  clause  of  the  statute  which 
affects  the  case  is  the  122nd  section;  but  that  certainly 
creates  no  such  necessity;  and  I  am  not  aware  that  there 
is  any  provision  which  requires  such  an  affidavit  to  be 
produced  to  the  Commissioners,  before  they  sign  the  cer- 
tificate. The  practice  is  however  for  such  an  affidavit 
to  be  produced,  and  for  the  Commissioners  to  mark  it  as 
an  exhibit. 

Sir  John  Cross. — It  does  not  appear  to  me,  that  the 
statute  makes  it  necessary  for  the  Commissioners  to  have 
such  an  affidavit  produced  to  them,  before  they  sign  the 
certificate;  but  that  it  only  requires  the  Court  to  have 
such  an  affidavit,  before  the  certificate  is  allowed.  How- 
ever, if  the  bankrupt  is  in  such  a  state  of  incapacity,  as  to 
render  it  impossible  for  him  to  make  such  affidavit,  it 
seems  only  a  reasonable  construction  of  the  act  to  hold 
that  the  words  "  unless  the  bankrupt  make  oath  in  wri- 
ting" shall  mean  in  such  a  case  as  the  present,  "  shall 
cause  such  oath  in  writing  to  be  made ;"  and  if  another 
person  can  make  an  affidavit  to  the  same  effect,  that,  to- 
gether with  the  production  of  the  Commissioners'  signa- 
tures to  the  certificate,  will  under  the  circumstances  of  the 
case  be  sufficient.  I  suggest  this  course,  under  the  im- 
pression that  without  some  such  affidavit  as  I  have  men- 
tioned, the  object  of  the  legislature  would  be  defeated. 

The  Order  was,  that  the  Commissioners  might 
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dispense  with  the  bankrupt's  affidavit,  and  the  1841. 
rest  of  the  petition  was  ordered  to  stand  over. 

r  Ek  parte 

May. 

Mr.  Keene  on  this  day  renewed  his  application,  pro-  May  25  1842. 
ducing  an  affidavit  of  William  Hearne,  the  solicitor  to  the 
assignees,  to  the  following  effect :  "  That  the  certificate, 
bearing  date  the  14th  day  of  April  1842,  under  the  hands 
and  seals  of  Richard  Missing,  Henry  Goode,  and  John 
James  Foguett,  three  of  the  Commissioners  in  the  said 
fiat  named,  authorized  to  proceed  upon  the  said  fiat, — 
whereby  they  have  certified  to  the  Right  Honorable  the 
Lord  High  Chancellor  of  Great  Britain,  and  the  Right 
Honorable  the  Chief  Judge,  and  their  Honors  the  other 
judges  of  the  Court  of  Review,  in  bankruptcy,  that  John 
May,  the  above  named  bankrupt,  hath  in  all  things  con- 
formed to  the  several  statutes  made  and  now  in  force 
concerning  bankrupts,  and  the  consent  of  all  the  said 
John  May's  creditors  who  have  signed  their  names  at 
the  foot  of  the  said  certificate,  that  the  said  Commissioners 
might  sign  the  same,  and  that  the  said  John  May  might 
have  such  allowance  and  benefit  as  are  given  to  bank- 
rupts by  the  said  acts,  and  be  discharged  from  his  debts 
in  pursuance  of  the  same — was  obtained  fairly  and  with- 
out fraud,  as  this  deponent  verily  believes,  and  hath  no 
doubt ;  and  this  deponent  further  saith,  that  he  has  been 
informed  and  verily  believes  that  the  said  John  May  is 
now,  and  has  been,  for  the  space  of  three  years  last  past, 
a  lunatic,  and  incapable  of  taking  an  oath,  or  of  in  any 
way  managing  himself  or  his  affairs."  Upon  this  affi- 
davit being  read, 

The  Court  made  the  Order  allowing  the  certificate. 

D  D  2 
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1841. 

Ex  parte  Lyon  Samuel.— In  the  matter  of  John 
Stritamilnn  Philpot.  

November  26.  r« 

A  bankrupt,  1  HIS  was  a  petition  to  prove  as  an  indorsee  of  a  bill  of 
J'bi'n  foBrC200/!d  exchange  for  220/.,  dated  the  30th  January  1841,  and 

negotiated"  by°  Payable  three  m0ntQ9  after  date>  wbich  had  been  accepted 

findi^gThort"11  h?  the  bankruPt» and  which  the  petitioner  had  discounted 
before  ii  fell      for  the  drawer. 

due  that  he 

should  be  un-       It  appeared,  that  the  bankrupt  had  accepted  a  former 

able  to  pay  it, 

persuaded  the    bill  for  200/.,  drawn  on  him  by  W.  Clark,  which  became 

drawer  to  draw 

another  bill  on  due  on  the  27th  January  last ;  and  that  a  few  days  be- 
and  to  get  it  «iis-  fore  it  became  due,  the  bankrupt,  finding  that  he  should 
d«  thal'h'e  °f  not  be  able  t0  P*y  tbe  amount  when  it  arrived  at  matu- 
re firJfroen?  rity>  applied  to  Clark  to  draw  another  bill  on  him  at  three 
drawbdi  The  montbs  for  and  Eet  tbe  8ame  discounted ;  the  bank- 
forU'"'»V/hwiih  ruP*  intending  with  the  amount  to  be  produced  by  such 
the  petitioner    discount  to  take  up  the  bill  for  200/.    Clark  then  drew 

but.  instead  of 

applying  the     the  bill  for  220/.,  which  the  bankrupt  accepted,  and 

proceeds  to  pay 

off  tbe  lint  bill,  Clark  took  it  away  to  get  discounted.  Clark,  however, 
them  tV  his  own  did  not  bring  the  bankrupt  the  cash  for  the  bill  for  220/., 
hoJd'er'of  the*  neither  did  he  take  up  the  bill  for  200/.,  which  was  ac- 
thTam!LPn7ont  cordingly  dishonored  by  the  bankrupt,  and  it  was  after- 

«Wd,rthaet^he     Wards  Pr0Ved  ^  the  h°lder  Under  the  fiat*     0n  the  291,1 

rad'ooToow11.0  January  lilst>  the  petitioner,  on  the  application  of  a  bill- 
Jed^eof  thecir  broker,  discounted  the  bill  for  220/.,  on  the  terms  of  20/. 

cumstartces  un- 
der which  the    being  allowed  as  the  amount  of  the  discount,  the  peti- 

second  bill  was    .  ,  .  ,  .  - 

given,  or  of  the  tioner  having  no  notice,  as  he  alleged,  of  any  circum- 
committed'by1  8tances  which  would  affect  the  liability  of  any  parties  to 

the  drawer,  was  .«     ■  •n 
not  prevented     the  bill. 

f™Z°oZc£   0n  the  3rd  July  Iast>  when  a  raeeting  was  held  for 

second  bill.  declaring  a  dividend  under  the  fiat,  the  petitioner  applied 
to  prove  the  bill  for  220/.,  but  the  proof  was  opposed 
by  the  assignees,  on  the  ground  that  Clark  had  not  given 
the  bankrupt  full  consideration  for  the  same;  for  that 
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be  had  negotiated  for  his  own  purposes,  the  bill  for  2001.,  1841. 
and  had  also  converted  to  his  own  use  the  proceeds  fa£!L 
of  discounting  the  bill  for  220/.,  instead  of  paying  them 
over  to  the  bankrupt,  to  enable  him  to  take  up  the  bill 
for  200/.  The  petitioner  contended,  that  he  had  nothing 
to  do  with  what  might  have  passed  between  the  drawer 
and  acceptor  of  the  bill,  and  that  as  he  had  no  notice  of 
the  above  transactions  between  them,  he  was  entitled  to 
prove  on  the  bill  for  2201.  The  Commissioner,  however, 
refused  to  admit  the  proof,  or  even  a  claim  to  be  entered, 
but  proceeded  to  declare  a  dividend. 

It  was  alleged,  in  answer  to  the  petition,  that  it  was 
the  practice  of  the  London  Commissioners  to  reject 
proofs  on  bills  of  exchange  obtained  under  the  above 
circumstances,  unless  distinct  evidence,  beyond  the 
claimant's  oath,  is  given,  that  the  holder  was  not  party 
or  privy  to  the  original  transaction  between  the  parties 
to  the  bill,  and  that  the  holder  had  given  a  bond  fide 
consideration  for  the  bill. 

The  petitioner  stated  in  his  affidavit  in  reply,  that, 
when  he  tendered  his  proof  on  the  bill,  he  informed  the 
Commissioner,  that  he  was  then  prepared  to  prove  the 
consideration  he  gave  for  it,  and  had  then  with  him  the 
paid  check  on  his  bankers,  which  he  had  given  as  the 
consideration  for  the  bill,  and  also  his  banker's  pass- 
book, by  which  the  payment  of  the  check  would  have 
appeared;  but  that  the  Commissioner  refused  to  hear 
such  evidence,  or  to  inspect  the  check  or  pass-book. 

The  petitioner  prayed,  that  he  might  be  admitted  to 
prove  on  the  bill  for  220/.,  and  that  in  the  mean  time, 
the  payment  of  the  dividend  might  be  stayed. 

Mr.  J.  Russell  appeared  in  support  of  the  petition. 
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1841.  Mr.  Spurrier,  for  the  assignees.  The  real  debt  due 
Kx  pane  ^rom  tne  bankrupt  has  been  proved  once  by  the  holder 
of  the  first  bill  for  200/. ;  and  the  question  is,  whether 
this  debt  is  to  be  proved  a  second  time.  The  second  bill 
was  a  fraud  upon  the  bankrupt  ;  for  Clark  appropriated 
to  his  own  use  the  proceeds  arising  from  the  discount  of 
the  second  bill,  which  was  given  to  him  for  the  express 
purpose  of  paying  off  the  first.  [Sir  John  Cross,  There 
is  no  suggestion  in  any  of  the  affidavits  in  answer  to  the 
petition,  that  the  petitioner  was  privy  to  the  fraud  of 
Clark  in  his  transaction  with  the  bankrupt.]  There  is 
no  sufficient  denial  by  the  petitioner,  of  his  knowledge 
of  the  original  transaction  between  Clark  and  the  bank- 
rupt. The  consideration  being  impeached  as  to  the  ori- 
ginal transaction  between  the  parties  to  the  bill,  it  was 
incumbent  on  the  holder  to  prove  the  consideration  under 
the  circumstances  under  which  the  second  bill  was  given. 
Clark  could  not  recover  on  that  bill  in  an  action  at  law 
against  the  bankrupt.  Then,  as  the  drawer  could  not 
recover  on  the  bill  against  the  acceptor,  the  onus  lies  on 
the  holder  to  prove  that  he  gave  a  proper  consideration 
for  the  bill ;  and  this  must  appear  from  other  evidence 
than  that  of  the  holder  himself.  As  the  consideration 
therefore  for  this  bill  was  disputed,  the  Commissioner 
was  bound  to  require  some  other  evidence,  besides  that 
of  Samuel,  the  petitioner;  and  as  no  witness  was  pro- 
duced to  confirm  his  statement,  the  Commissioner  was 
right  in  rejecting  the  proof. 

Sir  John  Cross. — It  appears  to  me,  that  there  was  no 
foundation  in  law  or  fact  for  the  rejection  of  this  proof. 
The  circumstances  under  which  the  proof  was  rejected 
were  these.    There  was  an  antecedent  bill  for  200/. 
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accepted  by  the  bankrupt,  and  about  falling  due,  which  1841. 
the  bankrupt  was  unable  to  pay ;  and,  in  order  to  pro-  ^  ^ 
vide  for  the  payment  of  this  bill,  he  prevailed  on  Clark  to  Samuel. 
draw  another  bill  on  him  for  220/.,  which  the  bankrupt 
accepted,  and  then  requested  Clark  to  get  it  discounted. 
Clark  accordingly  discounted  this  last  mentioned  bill 
with  the  petitioner ;  and,  as  is  now  alleged  by  the  assig- 
nees, appropriated  the  proceeds  to  his  own  use,  instead 
of  paying  off  the  first  bill  for  200/.  With  all  these 
transactions  between  the  bankrupt  and  Clark,  the  peti- 
tioner had  nothing  on  earth  to  do.  The  petitioner  was 
not  responsible  for  the  ex  post  facto  default  of  Clark,  nor 
was  he  bound  to  see  to  the  application  of  the  money 
which  he  paid  Clark  on  the  occasion  of  discounting  this 
second  bill.  It  was  objected  again  to  the  petitioner's 
right  of  proof,  that  the  original  bill  for  200/.  had  been 
proved  under  the  fiat,  and  therefore  that  the  petitioner 
could  have  no  claim  on  the  bill  for  220/.,  while  the  other 
continued  a  charge  upon  the  bankrupt's  estate.  I  think 
there  was  no  ground  for  this  objection.  The  value  or 
nature  of  the  consideration,  which  Clark  gave  for  the 
bill,  was  not  in  issue  before  the  Commissioner;  but 
merely  the  consideration  which  the  petitioner  himself 
gave  for  it,  and  which  he  swears  he  was  prepared  to 
prove  before  the  Commissioner.  It  is  then  said,  that  the 
petitioner  ought  to  have  been  provided  with  some  witness 
to  prove  the  consideration.  But  the  holder  of  a  bill, 
applying  to  prove  it  under  a  fiat  in  bankruptcy,  is  not 
bound  to  produce  witnesses  to  establish  his  claim,  like  a 
plaintiff  in  an  action  at  the  assizes.  I  am  of  opinion,  that 
the  petitioner  was  not  answerable  for  Clark's  breach  of 
trust ;  and  that,  as  the  evidence  stood  before  the  Commis- 
sioner, he  was  entitled  to  prove  on  the  bill  for  220/. 
With  respect  to  suspending  the  payment  of  the  dividend, 
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1841.      no  Order  on  that  subject  can  be  made,  as  it  appears 
that  the  dividend  has  been  already  paid ;  but  the  peti- 

Kx  parte  j  r  i 

Samuel.  tioner  will  be  entitled  to  be  paid  the  dividend  already 
declared,  before  any  further  dividend  is  made  under  the 
fiat. 


Mr.  Russell  applied  for  costs. 

Sir  John  Cross. — If  a  creditor  will  postpone  his  ap- 
plication to  prove  his  debt,  until  a  meeting  is  called  for 
the  purpose  of  declaring  a  dividend,  he  must  take  the 
consequences  of  an  opposition  being  made  to  his  proof 
by  the  assignees.  If  he  had  applied  to  prove  before  the 
dividend  meeting,  the  case  would  have  been  different; 
but  I  think,  under  these  circumstances,  the  Court  cannot 
give  him  costs. 

Proof  allowed. 


ScrjeanU'  Inn 

Nov.  26,' Dt.       Ex  Parte  Spicer.— In  the  matter  of  Kipping.  

6  St  7. 

Although  a  fiat   1HIS  was  the  petition  of  a  creditor  to  annul  the  fiat, 

may  b«  con- 

certed  between  on  the  ground  that  it  was  fraudulently  concerted  between 

and^be^ti-  the  bankrupt  and  the  petitioning  creditors,  for  the  pur- 

aod  mayS^'  Pose  of  benefiting  the  former,  and  not  with  a  view  to  the 

lo^feataT"1  interests  of  the  general  creditors. 

fA^mrmob!'  The  "a"*11,11?1'  who  was  described  in  the  fiat  as  a 

ject  is  to  serve  broker,  was  also  a  sheriff's  officer,  and  resided  at  Maid- 

the  purposes  of 

ihebankiupt     stone.    The  docket  was  struck  on  the  13th  August; 

and  the  petition-  ° 

ing  creditor,  and  and  the  fiat  issued  on  the  31st  August,  the  very  day  on 
benefit  of  the     which  the  petitioner  had  taken  the  bankrupt's  goods  in 
Srs? Uwiifbe    execution  for  a  debt  of  230/.    The  petitioning  creditor 
was  Mr.  King,  an  attorney,  and  his  debt  was  composed 
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of  an  account  against  the  bankrupt  for  costs  in  defending 
the  action  brought  against  him  by  the  petitioner,  together 
with  a  charge  for  the  expenses  incurred  in  obtaining  a 
certificate  for  the  bankrupt's  brother  under  a  fiat  issued 
against  him  five  years  before.  For  the  amount  of  thefe 
charges  the  bankrupt  had,  in  the  character  of  a  surety, 
joined  his  brother  in  giving  a  promissory  note;  but  it 
was  not  clear  that  the  note  was  given  before  the  arrange- 
ment was  made  between  the  petitioning  creditor  and  the 
bankrupt,  for  issuing  the  present  fiat.  After  the  fiat  was 
opened,  and  a  day  appointed  for  the  choice  of  assignees, 
Mr.  King,  the  petitioning  creditor,  went  down  to  Maid* 
stone  to  canvass  for  proofs,  and  for  powers  of  attorney  to 
vote  in  the  choice  of  assignees;  some  of  which  were  given 
to  himself,  and  some  to  his  clerk  for  that  purpose.  On 
the  day  appointed,  a  Mr.  Marshall,  who  was  the  only 
creditor  proving  without  a  power  of  attorney,  was  ap- 
pointed sole  assignee,  on  behalf  of  creditors  whose  debts 
amounted  only  to  333/. ;  although  it  appeared  that  the 
bankrupt's  debts  and  liabilities  amounted  to  1200/.  From 
the  few  creditors  who  had  proved,  the  bankrupt  had 
already  obtained  his  certificate.  The  total  amount  of  the 
assets  produced  by  the  sale  of  the  bankrupts  effects  was 
97/.,  and  the  debts  alleged  to  be  due  to  him  were  not 
recoverable,  by  reason  of  the  operation  of  the  Statute  of 
Limitations.  It  was  admitted  in  the  affidavits  of  the 
bankrupt  and  King,  that  the  fiat  was  taken  out  for  the 
purpose  of  defeating  the  petitioner's  execution. 

Mr.  Anderdon,  in  support  of  the  petition.  The  affi- 
davits on  the  other  side  merely  deny  that  the  act  of 
bankruptcy  was  concerted,  but  not  the  circumstances  of 
concert  in  issuing  the  fiat ;  which,  though  they  do  not 
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1841,      affect  its  validity,  afford  nevertheless  strong  grounds  for 
Ex  parte     suspicion  that  it  was  issued  for  an  improper  purpose. 

For,  although  a  fiat  is  now  not  absolutely  void  for  having 
been  concerted  between  the  bankrupt  and  the  petitioning 
creditor,  yet  the  concert  is  a  material  ingredient  in  the 
case  to  determine  whether  it  is  the  bankrupt's  fiat,  or  not. 
Therefore,  although  under  the  42nd  section  of  the  1  &  2 
Will.  4f.  a  fiat  cannot  be  annulled  by  reason  only  of  its 
being  concerted  between  the  petitioning  creditor  and  the 
bankrupt,  yet  the  Court  may  have  regard  to  the  fact  of 
concert,  in  conjunction  with  the  other  circumstances  of 
the  case,  which  show  that  the  fiat  was  not  issued  for  a 
bond  fide  purpose ;  Ex  parte  Clark  (a).  It  is  true,  that 
a  fiat  may  be  lawfully  issued  to  defeat  an  execution ;  but 
then  it  must  not  be  the  fiat  of  the  bankrupt.  And  where 
it  satisfactorily  appears  to  the  Court  that  a  fiat  has  been 
concerted  between  the  bankrupt  and  the  petitioning  cre- 
ditor, for  the  sole  purpose  of  defeating  a  judgment 
creditor,  and  procuring  for  the  bankrupt  his  certificate, 
the  fiat  will  be  annulled,  notwithstanding  the  sufficiency 
of  the  usual  requisites;  Ex  parte  Gaitskell (b).  On 
these  two  cases  I  rely,  as  incontrovertible  decisions  to 
govern  that  of  the  present  case,  in  which  it  is  sworn, 
and  in  which  it  is  also  apparent  from  the  facts,  that  the 
fiat  was  sued  out  for  the  purpose  of  serving  the  bank- 
rupt's own  object,  and  not  to  distribute  his  effects  among 
the  general  creditors.  The  petitioning  creditor  was  also 
an  attorney,  and  the  whole  amount  of  the  bankrupt's  pro- 
perty realized  under  the  fiat,  which  was  only  97/.,  was 
just  enough  to  pay  the  petitioning  creditor  his  costs. 
The  debts  alleged  to  be  due  to  the  bankrupt  are  quite 
worthless,  from  the  lapse  of  time  since  they  accrued. 

(a)  4  Deac.  156.  (6)  1  Mont.  6c  C.  160  ;  3  Dcac.  635. 
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Mr.  Bacon,  for  the  bankrupt.  The  bankrupt  denies  all 
fraud  or  collusion  with  the  petitioning  creditor,  although 
he  admits  that  the  fiat  was  issued  to  avoid  the  execution 
of  the  petitioner.  The  debt  for  which  that  execution 
issued  was  founded  on  an  award,  by  which  the  arbitra- 
tor awarded  the  sum  of  103/.  to  be  due  to  him  ;  but  it 
appears  from  the  affidavits,  that  the  arbitrator  was  mis- 
taken in  awarding  this  sum  to  be  due  to  the  petitioner ; 
for  he  omitted  to  allow  to  the  bankrupt  certain  payments, 
which  he  was  entitled  to  have  taken  into  consideration. 
It  is  sworn,  and  not  denied  by  the  petitioner,  that  before 
the  award  was  made,  the  petitioner  offered  to  accept 
from  the  bankrupt  25/.,  in  satisfaction  of  his  debt.  The 
present  case  is  wholly  distinguishable  from  the  cases 
cited. 

Mr.  J.  Russell,  for  the  assignees,  contended  that  there 
was  no  ground  whatever  for  presuming  that  the  act  of 
bankruptcy  was  concerted ;  and  that  the  other  circum- 
stances of  the  case  were  not  sufficient  to  justify  the 
Court  in  annulling  the  fiat. 

No  counsel  appeared  on  behalf  of  the  petitioning  cre- 
ditors. 

Mr.  Anderdon,  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross.— This  is  a  petition  to  annul  a  fiat, 
on  the  ground  that  it  was  sued  out  to  defeat  an  exe- 
cution creditor,  for  the  purposes  of  the  bankrupt,  and 
not  substantially  for  the  benefit  of  the  creditors.  It  is 
the  petition  of  the  execution  creditor,  who  became  en- 
titled on  the  31st  August  to  issue  execution  against  his 
debtor,  and  who  was  defeated  by  the  suing  out  of  the 


1841. 


Ex  parte 
Spiceh. 
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1841.      fiat  on  the  very  day  on  which  he  was  enabled  to  enforce 
his  rights.    It  is  indeed  admitted,  that  it  was  the  object 

Ex  pane  e  '  J 

SnctR.      of  the  bankrupt  and  King  to  defeat  the  execution, — the 

former  having  declared  that  he  instructed  the  latter  to 
take  proceedings  on  purpose ;  and  that,  in  accordance 
with  these  instructions,  King  took  steps  to  delay  the 
execution,  by  obtaining  a  rule  to  stay  the  proceedings 
under  it,  provided  the  money  was  brought  into  Court. 
In  the  meantime,  however,  a  bankruptcy  is  got  up,  and 
King  is  to  become  the  petitioning  creditor  for  his  costs 
in  that  very  suit,  added  to  the  amount  of  a  promissory 
note  in  which  the  bankrupt  joined  with  his  brother,  as 
surety,  for  the  payment  of  the  costs  in  obtaining  his 
brother's  certificate  under  a  bankruptcy  occurring  five 
years  ago.  This  constituted  the  petitioning  creditors 
debt.  But  there  was  no  proof  whatever  that  this  note 
was  given  to  the  petitioning  creditor  before  the  28th 
August,  although  the  docket  was  struck  on  the  13th 
August.  As  soon  as  the  fiat  was  opened,  we  find  King 
at  Maidstone,  canvassing  the  creditors  for  powers  of 
attorney,  to  enable  him  to  vote  for  them  in  the  choice  of 
assignees.  Only  one  other  creditor,  besides  those  from 
whom  King  obtained  the  powers  of  attorney,  proved 
under  the  fiat,  and  that  creditor  was  chosen  sole  assignee 
by  creditors  whose  debts  amounted  only  to  333/.,  al- 
though the  debts  and  liabilities  of  the  bankrupt  exceeded 
1200/.  Not  half  of  the  bankrupt's  creditors  ever  proved 
their  debts  under  the  fiat,  and  from  those  few  who  had 
thus  proved  the  bankrupt  obtained  his  certificate. 
Now,  it  is  asked  by  the  counsel  for  the  respondents,  is 
a  fiat  to  be  annulled,  merely  because  it  was  sued  out  to 
defeat  an  execution  ?  I  say,  certainly  not.  It  might 
have  been  very  right  to  pursue  such  a  course.    I  admit, 
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also,  that,  according  to  a  declaration  in  a  recent  statute, 
a  Bat  is  not  voidable,  only  by  reason  that  it  has  been 
concerted  between  the  bankrupt  and  the  petitioning  cre- 
ditor. But  it  seems,  that  in  this  case  the  fiat  was  con- 
certed merely  to  serve  the  purposes  of  the  bankrupt, 
and  not  with  any  view  of  benefiting  the  creditors.  I 
should  have  felt  reluctant  to  annul  it,  if  there  was  any 
chance  that  it  could  be  worked  beneficially  for  the  cre- 
ditors. But  what  has  been  already  the  result?  The 
bankrupt  got  his  certificate  in  a  few  weeks  after  the  fiat 
was  issued,  and  there  is  no  prospect  of  a  farthing  to  be 
divided  among  the  creditors.  The  assets  realized  a  sum 
under  100/.,  and  the  only  fruit  of  the  fiat  would  be  to 
enable  King  to  absorb  the  whole  property  for  his  costs 
as  petitioning  creditor,  and  to  release  the  bankrupt  from 
his  liabilities  to  his  creditors  by  the  medium  of  his  certi- 
ficate. Among  the  items  in  Kings  bill  of  costs,  I  ob- 
serve, that,  instead  of  writing  a  letter  to  the  bankrupt  at 
Maidstone,  he  thinks  proper  to  make  a  journey  there, 
and  charges  4/.  4#.,  and  21.  5s.  for  travelling  expenses. 
Under  all  the  circumstances,  it  is  impossible  to  doubt 
but  that  the  fiat  was  concerted  to  defeat  the  execution, 
not  for  the  purpose  of  serving  the  creditors,  but  for  the 
private  purposes  of  the  bankrupt  and  the  petitioning 
creditor ;  and  1  therefore  think  that  it  ought  to  be  an- 
nulled at  the  costs  of  the  party  who  sued  it  out. 


Fiat  annulled,  with  costs 


THIS  was  the  petition  of  a  creditor,  praying  that  a 
certain  sum  might  be  declared  to  belong  to  the  joint 
estate  of  Little  and  Chalmers. 
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1841. 

Ex  parte  Philip  Woodgate. — In  the  matter  of  David 
Little  and  David  Chalmers,  and  in  the  matter  of 
Sa*fiXlt  lnn      Smith  and  Chalmers. 

Dec Anber  7  4;  8. 

L.  and  C.  em- 
ployed packmen 
to  travel  round 
various  districts 
in  the  country 

good!1  in°the  Little  and  Chalmers  carried  on  business  in  partner- 
course  of  which  g^ip  together,  as  drapers  and  tea  dealers  at  Norwich 

dtali  ugs  were  r      °  r 

had  with  3500   an<l  Great  Yarmouth,  in  the  county  of  Norfolk,  under 

customers.    L.  ' 

and c. dissoUed  the  firm  of  "Little  and  Chalmers"  and  were  in  the 

their  partner-  .  .,    .  . 

ship,  of  which  habit  of  employing  certain  persons,  called  packmen,  to 
inthe* Gazeue!n  sell  goods  on  their  account.    Each  packman  had  a  cer- 

and  sold  the  ....       ,,        ,  .    .  .  ,  .  .  ,        .  , 

debts  owing  on  tain  district  allotted  to  him,  containing  several  parishes, 

loii^ds  to^he*  known  by  the  name  of  a  round,  in  which  he  sold  and 

lid  cTwMch  disposed  of  the  goods  supplied  to  him  by  the  firm  on 

same  co^of  tne,r  account»  and  usuaUy  gave  credit  to  his  customers 

dealing ;  and  for  tne  „00fo  so  B0]$  an(j  entered  in  his  book  of  ac- 

somc  of  the  ° 

bills  of  parcels   counts  the  sums  due  from  them  respectively  on  account 

delivered  to  the 

customers  by     of  such  sales ;  and  the  debts  thus  incurred  were  in  general 

one  of  the  pack- 
men were  al-     paid  by  them  to  the  packman  the  next  time  he  came 

tc  red  i  n  the 

heading  from  his  round.    Chalmers  was  accustomed  to  go  one  of  the 

and^to'that  rounds  himself,  and  took  with  him  papers  for  the  pur- 

but  "itdid  not  Pose  °f  making  out  accounts  with  the  customers  of  goods 

ll^L  nortec"*  80ld  ^  him  t0  them»  0n  Which  thc  WOrds  "  Bought 

was  given  to  the  0f  £i(tig  and  Chalmers"  were  printed:  and,  upon  any 

customers  of  the  r  7  r  J 

assignment  of    dealing  with  a  customer,  delivered  to  him  one  of  these 

the  debts  from 

new°6rm°  lBoth  papers  5  and  tlie  8ttme  Practice  was  also  pursued  by  the 
firms  became     different  packmen.    By  means  of  these  dealings,  a  valu- 

bankrupt. 

Held,  uoder     able  connexion  was  formed,  and  the  rounds  were  readily 

these  circum- 
stances, that  there  was  not  such  ptoof  of  want  of  notice  to  the  different  debtors,  of  the  assign- 
ment of  the  debts  from  the  old  to  the  new  firm,  as  to  raise  the  inference  that  the  debts 
tinned  in  the  order  and  disposition  of  the  old  firm. 
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and  easily  saleable  at  nearly  the  amount  of  the  good  1841. 
debts  appearing  to  be  due  from  the  different  customers  j£^e 
in  the  books  of  the  packmen.  Woodoatb. 

On  the  27th  December  1839,  Little  and  Chalmers 
dissolved  their  partnership,  and  notice  of  such  dissolu- 
tion appeared  in  the  Gazette  on  the  10th  of  January 
1840,  being  then  possessed  of  several  of  these  rounds 
in  the  counties  of  Norfolk  and  Suffolk. 

On  the  1st  January  1840,  Chalmers  entered  into  part- 
nership with  Edward  Smith,  as  drapers,  at  Norwich, 
under  the  firm  of  "  Smith  and  Chalmers ;"  to  which 
latter  firm  Little  and  Chalmers  sold  the  chief  part  of 
their  rounds  for  the  sum  of  2650/.    In  payment  of  this 
sum,  Little  drew  eight  bills  of  exchange  on  Smith  and 
Chalmers,  which  they  accepted  for  different  sums  of 
money,  amounting  in  the  whole  to  2650/. ;  and  which 
bills  were  afterwards  delivered  to  Little.    It  was  agreed 
between  Little  and  Chalmers,  that  all  debts  due  to  them 
on  the  different  rounds  should  be  received  by  Smith  and 
Chalmers,  and  that  the  debts  owing  by  Little  and  Chal- 
mers should  be  paid  by  Little ;  and  a  written  notice  of 
this  agreement  was  sent  by  Little  to  the  creditors  of  the 
firm  of  Little  and  Chalmers.    In  consequence  of  this 
notice,  many  creditors  of  Little  and  Chalmers  drew  bills 
of  exchange  on  Little  for  the  amount  of  their  respective 
demands,  which  Little  accepted.    No  notice,  however, 
was  given  to  the  debtors  of  the  firm  of  Little  and  Chal- 
mers, that  the  debts  were  to  be  paid  to  the  firm  of  Smith 
and  Chalmers. 

On  the  15th  February  1840,  a  fiat  in  bankruptcy  was 
issued  against  Smith  and  Chalmers;  and  on  the  12th 
March  1840,  another  fiat  was  taken  out  against  Little 
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1841.      and  Chalmers,  under  which  they  were  severally  found 
bankrupts ;  and  the  same  assignees  were  appointed 
Woodoati.    under  each  fiat. 

The  petitioner  was  a  creditor  of  the  firm  of  Little  and 
Chalmers  for  the  sum  of  232/.  3*.,  which  he  had  proved 
against  their  estate. 

The  rounds,  which  had  been  thus  purchased  by  the  new 
of  the  old  firm,  were  sold  by  the  direction  of  the  assig- 
nees for  the  sum  of  2794/.  14*.  4c/.,  the  greater  part  of 
which  sum  they  had  already  received,  and  the  residue 
was  secured  by  a  good  bill  of  exchange.  This  sum  was 
carried  by  the  assignees  to  the  credit  of  the  estate  of 
Smith  and  Chalmers ;  and  at  the  audit  of  the  accounts 
of  the  assignees,  the  Commissioners  considered  this  sum 
to  belong  to  the  estate  of  Smith  and  Chalmers. 

The  petitioner  alleged,  that  all,  or  the  greater  part,  of 
the  debts  included  in  the  rounds  so  sold  were  contracted 
with  the  firm  of  Little  and  Chalmers ;  and  that  he  was 
advised,  that  such  part  of  the  debts  so  contracted  did 
not  belong  to  the  estate  of  Smith  and  Chalmers,  but  to 
the  estate  of  Little  and  Chalmers,  and  ought  to  be  ap- 
plied in  payment  of  their  joint  creditors.  The  Commis- 
sioners postponed  declaring  a  dividend,  in  order  that 
it  might  be  decided  to  which  estate  the  sum  of 
2794/.  14«.  4d.  belonged. 

The  prayer  was,  that  it  might  be  declared  that  the 
said  sum  of  2794/.  14s.  4c/.,  or  so  much  thereof  as  arose 
from  the  purchase  of  debts  due  to  the  firm  of  Little  and 
Chalmers,  formed  part  of  the  estate  of  that  firm,  and 
that  the  same  might  be  applied  in  payment,  so  far  as  it 
would  extend,  of  their  joint  creditors ;  and  that,  if 
necessary,  an  account  might  be  taken  of  what  part  of  the 
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said  sum  was  composed  of,  or  paid  on  account  of,  debts  1841. 
due  to  the  firm  of  Little  and  Chalmers,  Exparlo 

YVoODOAT*. 

Mr.  J.  Russell,  and  Mr.  Elmsley,  in  support  of  the 
petition.  As  no  notice  was  given  to  the  parties  indebted 
to  the  firm  of  Little  and  Chalmers,  upon  the  dissolution 
of  their  partnership,  of  the  sale  to  the  new  firm  of  Smith 
and  Chalmers  of  the  debts  due  to  the  firm  of  Little  and 
Chalmers,  these  debts  must  be  considered  as  the  joint 
effects  of  Little  and  Chalmers.  This  is  one  of  the 
points  on  which  we  rely.  The  other  is,  that  what  is 
called  an  assignment  of  the  debts  from  one  firm  to  the 
other  was  only  an  equitable  executory  arrangement, 
which  was  not  perfected  by  Little  and  Chalmers.  The 
dissolution  of  the  partnership  of  Little  and  Chalmers 
did  not  appear  in  the  Gazette  until  the  10th  January 
1840;  and  in  a  few  weeks  afterwards,  namely,  on  the 
15th  February,  the  fiat  issued  against  Smith  and  Chal- 
mers. At  the  time  of  the  dissolution  of  ihe  first  part- 
nership, the  amount  of  the  debts  due  to  the  firm  of 
Little  and  Chalmers  exceeded  the  sum  of  2600/.  Of 
these  debts  a  small  amount  only  was  collected  by  Smith 
and  Chalmers,  the  greater  portion  of  them  being  still 
due  at  the  period  of  their  bankruptcy.  Smith  and 
Chalmers  continued  to  sell  goods  in  the  same  way  as 
the  former  partnership,  to  the  amount  of  500/. ;  but  the 
customers,  as  is  stated  by  one  of  the  witnesses,  thought 
they  were  buying  of  Little  and  Chalmers.  There  has, 
in  fact,  been  no  real  consideration  given  by  Smith  and 
Chalmers  for  the  purchase  of  these  debts ;  for  the  2650/. 
was  not  paid  in  cash,  but  bills  were  merely  given  for  the 
amount;  which  bills  have  not  been  paid.  The  only 
feature  that  distinguishes  this  case  from  the  ordinary 
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1841.      case  of  the  assignment  of  a  debt, — of  which  notice  to  the 
debtor  is  indispensable  to  render  it  valid, — is,  that  here 
Wooooate.    one  of  the  assignors  is  also  one  of  the  assignees ;  but 
that  makes  no  difference  as  to  the  principle  which  ren- 
ders notice  requisite.    In  Ex  parte  Burton  (a),  where 
two  retiring  partners,  upon  the  dissolution  of  the  part* 
nership,  assigned  all  the  partnership  debts  to  the  conti- 
nuing partner,— Sir  John  Leach  held,  that  there  was  no 
substantial  distinction  between  an  assignment  of  a  debt 
to  a  stranger,  or  a  partner ;  and  that  the  debts  owing  by 
those  debtors,  who  had  no  notice  of  the  assignment  to 
the  continuing  partner,  remained  in  the  order  and  dis- 
position of  the  continuing  partner.    That  is  a  stronger 
case  in  favour  of  the  principle  contended  for,  than  the 
present;  for  there  the  advertisement  in  the  Gazette 
not  only  announced  the  dissolution  of  the  partnership, 
but  gave  express  notice  that  all  the  debts  due  to  and 
owing  by  the  partnership  would  be  received  and  paid  by 
the  continuing  partner;  while  here  no  notice  of  any 
kind,  as  to  the  assignment  of  the  debts,  was  given  to  the 
debtors.    The  principle  laid  down  in  Ex  parte  Burton 
was  confirmed  and  acted  upon  in  the  subsequent  case  of 
Ex  parte  Usborne(b).    In  examining  the  evidence  con- 
tained in  the  different  affidavits,  it  will  be  found  that 
only  one  witness  on  the  other  side  swears  that  notice  of 
the  assignment  of  the  debts  was  given  to  the  customers. 
He  states,  with  singular  precision,  that  the  heading  of 
the  bills  delivered  to  them  was  altered  from  the  firm  of 
"  Little  and  Chalmers'  to  that  of  "  Smith  and  Choi- 
mers" ;  and  yet  not  one  of  these  bills  thus  alleged  to  be 
altered  has  been  produced,  although  they  must  have 
been  circulated  through  a  district  containing  eight 
(«)  1  O.  &  J.  207.  (b)  1  G.Ac  J.  358. 
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rounds,  which  included  150  parishes  and  3500  cus- 
tomers. This  witness  is  positively  contradicted  by  three 
others  in  support  of  the  petition,  who  swear  that  no  no- 
tice was  given  to  any  of  the  customers  that  the  debts 
were  to  be  paid  to  the  new  firm  of  Smith  and  Chalmers. 
It  may  be  observed  in  conclusion,  that  the  same  assig- 
nees have  been  appointed  for  both  estates ;  and  therefore 
the  estate  of  Little  and  Chalmers  is  not  sufficiently  pro- 
tected ;  for  the  assignees  have  positively  refused  per- 
mission to  any  of  the  creditors  of  Little  and  Chalmers 
to  inspect  the  accounts  relating  to  the  dealings  of  that 
firm. 

Mr.  Keene,  and  Mr.  Bacon,  contra,  were  stopped  by 
the  Court. 

Sir  John  Cross. — This  petition  claims  an  Order  that 
a  large  sum  arising  from  the  sale  of  the  joint  debts  due 
to  the  firm  of  Little  and  Chalmers,  which  were  assigned 
by  them  to  the  new  firm  of  Smith  and  Chalmers,  may 
be  declared  to  belong  to  the  estate  of  the  former  firm. 
The  claim  is  made  on  two  grounds  :  1st,  that  there  was 
no  actual  assignment  of  the  debts  to  the  new  firm  ;  and 
2dly,  that  Little  retained  his  share  of  the  joint  debts  in 
his  own  order  and  disposition  at  the  time  of  his  bank- 
ruptcy. In  regard  to  the  first  ground  of  claim,  it  ap- 
pears that  in  the  formation  of  the  new  partnership  of 
Smith  and  Chalmers,  the  joint  debts  due  to  the  firm  of 
Little  and  Chalmers  were  sold  and  assigned  to  the  new 
firm  for  the  sum  of  2650/.,  and  that  this  sum  was  paid 
by  eight  bills  of  exchange  accepted  by  the  new  firm  in 
favour  of  Little.  It  is  objected,  that  these  bills  have 
not  been  paid ;  but  they  have  been  negotiated  by  Little 

ee2 


1841. 

Ex  parte 

WOODOATI!. 
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1841.  f<>r  value  received  by  him,  and  may  be  proved  against 
v*^/      the  estate  of  Smith  and  Chalmers.    I  am  of  opinion, 

Kx  parte  1 

Woudoatc  that  this  was  an  executed,  and  not  merely  an  executory, 
contract ;  the  bills  were  given  to  Little  for  the  assign- 
ment of  his  share  in  the  partnership  debts  and  effects, 
and  formed  no  part  of  the  assets  of  the  firm  of  Little 
and  Chalmers. 

As  to  the  second  ground  on  which  this  claim  is  made, 
namely,  that  the  debts  so  assigned  continued  in  the 
order  and  disposition  of  the  firm  of  Little  and  Chalmers, 
— it  appears  that  no  less  than  3500  debts  were  by  this 
contract  passed  from  the  old  to  the  new  firm;  and  it  is 
contended,  that  unless  express  notice  was  given  of  such 
contract  to  all  these  debtors,  the  debts  must  be  taken  to 
be  in  the  reputed  ownership  of  the  old  firm.    But  the 
petitioner  has  not  laid  his  finger  upon  one  single  case, 
where  the  debtor  had  no  notice  of  the  change  in  the  firm 
of  the  bankrupts;  nor,  indeed,  does  it  appear  from  the 
evidence,  that  any  one  of  the  petty  shopkeepers  on  these 
different  rounds  knew  whether  he  was  dealing  with  the 
firm  of  Little  and  Chalmers,  or  with  that  of  Smith  and 
Chalmers.    The  probability  is,  that  the  debtor  never 
recognized  any  creditor  but  the  packman  who  went  his 
round ;  and  that  many  of  the  customers,  who  were  in 
the  humbler  classes  of  life,  might  not  be  able  to  read. 
There  is  no  doubt,  however,  but  that  some  of  these  per- 
sons, who  could  read,  had  notice  of  the  change  of  the 
partnership,  by  the  alteration  in  the  heading  of  the  bills 
of  parcels,  if  one  of  the  witnesses  for  the  respondents  is 
to  be  believed ;  for  he  expressly  says,  that  the  bill-heads 
were  altered  from  the  firm  of"  Little  and  Chalmers"  to 
that  of  "  Smith  and  Chalmers:*    At  all  events,  I  think 
there  is  in  this  case  no  evidence  of  such  a  want  of  notice, 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 


401 


as  would  entitle  the  creditors  of  the  old  firm  to  claim  1841« 
this  sum  of  money,  in  preference  to  the  creditors  of     Kx  jarte 
Smith  and  Chalmers,  Won™™. 

Petition  dismissed,  each  party  to  be  allowed  his 
costs  out  of  the  respective  estates. 


Ex  parte  Joseph  Gratton.— In  the  matter  of 

Joseph  Gratton.   Serjeants  /»» 

Hall, 
Dec.  8  if  9. 

THIS  was  a  petition  of  the  bankrupt  to  annul  the  fiat,  Where  the  peti- 
impeaching  the  trading,  and  the  act  of  bankruptcy;  it  pToc'e^icTunder 
also  prayed  for  an  assignment  of  the  bond.  ^.Viotus"'' 
The  bankrupt  was  engaged  as  chief  clerk  to  the  ^d^fa^brt- 
Chesterfield  Canal  Navigation  Company,  which  office  ™g£*£dtJt 
he  only  quitted  in  December  1840,  after  having  filled  it 
for  thirty-seven  years.  He  was  described  as  a  brick-  JJJ™^1  J^JJ®  f 
maker  in  the  fiat,  which  was  issued  by  a  Mr.  Charge,  as  the  way,  to 

avoid  receiving 

the  petitioning  creditor,  and  who  was  also  the  solicitor  it  j  and  during 

rtA      o  .his  absence  the 

of  the  company ;  the  fiat  was  dated  the  24th  September  debtor  made  a 

tender  of  the 

last.  whole  debt  to 

It  appeared,  that  on  the  26th  January  1828,  the  bank-  S^if  S^tf- 
rupt  executed  a  mortgage  to  Charge  of  certain  property  ^^f^1;0;' 
for  securing  the  payment  of  2000/.  and  interest ;  which  r^cunld:er 
sum,  the  bankrupt  alleged,  was  amply  secured  by  the  JJe^irJ:hu™*the 
property  mortgaged;  and  the  interest  of  which  was  JJ?1^0™^6* 
regularly  paid,  with  the  exception  of  that  for  the  last  half  J^^'J^ 
year,  which  became  due  on  the  29th  July  last.    On  actofbank- 

mpley,  and 

that  he  could  not  support  a  fiat  against  his  debtor  for  non  payment  of  the  money  within  the 
twenty-one  days.  ,  , 

When  a  public  company  proceed  under  the  act,  it  must  be  proved  that  some  person  was 
duly  authorized  by  them  to  demand  the  payment  of  the  deb». 

SembU,  also,  that  where  the  proceedings  are  taken  under  that  statute  by  the  petitioning  cre- 
ditor, not  for  the  purpose  of  obtaining  the  payment  of  his  own  debt,  but  to  compel  the  bank- 
mpt  to  satisfy  the  alleged  debt  of  a  third  person,  the  fiat  cannot  be  supported. 
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1841.      the  9th  August  last,  the  bankrupt  gave  notice  in  writing 
£^u>     t0  Charge  of  his  intention  to  pay  off  the  mortgage.  The 
Giutto*.     Chesterfield  Canal  Company  claimed  a  large  debt  to  be 
owing  to  them  from  the  bankrupt,  amounting  to  3555/. 
for  which  they  brought  an  action  against  him,  and  in 
which  action  Charge  acted  as  their  attorney.    The  peti- 
tioner alleged,  that  the  company  were  desirous  of  making 
him  a  bankrupt,  and  that  for  that  purpose  it  was  arranged 
between  them  and  Charge,  that  the  latter  should  proceed 
for  his  mortgage  debt  under  the  provisions  of  the  1  &  2 
Vict.  c.  110.  s.  8.    Charge  accordingly  on  the  21st 
August  filed  an  affidavit  of  his  debt  in  the  Court  of 
Bankruptcy,  and  on  the  31st  August  served  a  copy  of 
the  affidavit,  with  a  written  demand  for  the  payment  of 
his  debt  upon  the  bankrupt;  but  never  having  previously 
intimated  any  desire  to  the  bankrupt  for  the  payment 
of  such  mortgage  debt.   The  bankrupt,  however,  being 
anxious  to  provide  the  funds  for  the  payment  of  this 
debt  before  the  expiration  of  the  twenty-one  days  limited 
by  the  1  &2  Vict.  c.  110.  s.  8.,  quitted  his  residence  and 
place  of  business  at  Chesterfield  early  in  the  morning  of 
the  8th  September,  and  did  not  return  until  the  22nd 
September,  being  the  day  after  that  on  which  the  twenty- 
one  days  allowed  by  the  above  act  for  compliance  with 
some  one  of  the  requisites  imposed  by  it  expired.  On 
the  8th  September,  Mr.  John  Gratton,  a  relation  of  the 
bankrupt,  and  on  his  behalf,  called  at  the  banking  house 
of  Messrs.  Crompton  and  Newton  in  Chesterfield,  and 
gave  notice  to  provide,  out  of  a  sum  of  money  in  their 
hands  placed  to  the  credit  of  John  Oldham,  the  sum  of 
2000/.,  which  he  stated  was  required  in  payment  of  the 
debt  due  from  the  petitioner  to  Charge.   In  the  course  of 
that  day,  or  the  day  following,  one  of  the  clerks  of  Charge 
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was  informed  of  this  notice  so  given  to  the  bank.    The  18*1. 
bankrupt  having  obtained  a  sufficient  sum  from  the  bank,  Ex^no 
his  solicitor,  on  the  18th  September,  went  to  Charge's  C»*"ok. 
office,  accompanied  by  a  clerk  of  the  bank,  having  with 
him  the  amount  of  the  principal  and  interest  in  the  notes 
of  the  bank,  in  order  to  pay  off  the  mortgage,  but  was  in- 
formed by  the  clerks  in  the  office  that  Charge  was  absent 
from  home ;  whereupon  the  bankrupt's  solicitor  stated  to 
two  of  the  clerks,  that  he  had  come  to  pay  off  the  bank- 
rupt's mortgage,  and  produced  the  bank  notes,  which  he 
tendered  in  payment  of  the  principal  and  interest ;  when 
it  was  observed  by  one  of  the  clerks,  that,  the  notes  not 
being  Bank  of  England  notes,  the  same  was  not  a  legal 
tender.    Upon  this  objection,  the  bankrupt's  solicitor 
expressed  his  intention  to  obtain  the  requisite  amount  in 
Bank  of  England  notes  and  cash,  and  to  return  and 
tender  the  same ;  and  he  accordingly  by  a  little  exertion 
was  enabled  to  procure  sufficient  Bank  of  England  notes 
and  gold  coin,  and  went  back  to  Charge's  office  to 
make  the  necessary  tender ;  but  the  two  clerks  had  then 
left  the  office.    Upon  this,  the  solicitor  sent  a  mes- 
senger to  require  their  attendance,  when  one  of  them 
returned  for  answer,  that  he  would  come  shortly ;  but, 
after  waiting  an  hour  without  his  appearing,  the  solicitor 
sent  for  the  other  clerk,  who  sent  word  back  that  it 
was  no  use  his  coming,  as  the  deeds  were  locked  up  and 
he  could  not  get  at  them.    The  solicitor  then  informed 
a  third  clerk,  who  was  in  Charge's  office,  of  the  nature 
of  his  visit,  and  made  a  tender  to  him  of  the  money  in 
Bank  of  England  notes  and  gold;  but  he  declined 
receiving  them,  stating  that  he  had  no  authority  so  to  do. 
This  tender  was  not  made  conditional  upon  the  delivery 
of  the  mortgage  deed,  but  was  unshackled  with  any  con- 
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1841.      dition  of  that  nature.    The  petitioner  alleged,  that,  after 


Ex  parte 


Charge  had  served  a  demand  upon  him  for  the  payment 
Gratton.  0f  tne  mortgage  debt,  he  never  notified  his  intention  to 
absent  himself,  or  gave  the  petitioner  any  information 
where  he  was  to  be  found,  to  enable  the  petitioner  to  go 
or  send  to  him  for  the  purpose  of  paying  off  the  mort- 
gage debt ;  so  that  it  was  impracticable,  as  the  petitioner 
alleged,  to  have  paid  the  debt  to  Charge  within  the 
twenty-one  days  limited  by  the  act  of  parliament.  On 
the  22nd  September  CJtarge  returned  to  Chesterfield, 
when  he  said  that  the  tender  made  to  his  clerks  in  his 
absence  was  bad,  and  accordingly  on  the  same  day  struck 
a  docket  against  the  bankrupt,  having  previously  (on  the 
21st  September)  sworn  the  necessary  affidavit  at  Thirsk 
in  Yorkshire,  which  was  before  the  expiration  of  the 
twenty-one  days,  and  consequently  before  any  complete 
act  of  bankruptcy  could  have  been  committed  under  the 
provisions  of  the  act  of  parliament. 

Under  these  circumstances,  the  petitioner  submitted 
that  the  tender  made  of  the  debt  to  Charge's  clerks  was 
a  good  tender, — or,  if  not  valid  at  law,  still  that  it  was  a 
sufficient  tender  to  bring  the  petitioner  within  the  pro- 
tection of  the  act  of  parliament;  inasmuch,  as  it  was 
through  Charge's  own  default  that  he  did  not  receive 
full  payment  of  the  debt  within  the  twenty-one  days. 

The  petition  further  alleged,  that  the  flat  was  sued 
out  by  Charge  for  a  wrongful  and  improper  purpose; 
which  was  not  to  obtain  the  payment  of  his  mortgage  debt, 
but  to  serve  the  purposes  of  the  Chesterfield  Canal  Com- 
pany, and  deprive  the  bankrupt  of  the  means  of  effectually 
defending  the  action  that  had  been  brought  against  him 
by  the  company ;  and  that,  to  accomplish  the  object  in 
view,  Charge  endeavoured,  by  his  demand  of  the  debt,  and 


^  Digitized  by  Google 


CASES  IN  BANKRUPTCY.  405 

subsequent  absence  from  home,— without  leaving  any  1841. 
directions  where  he  was  to  be  found,  or  giving  any 
authority  to  his  clerks  to  receive  the  money  in  his  ab-  Ghatton. 
sence, — to  force  the  petitioner  to  commit  an  act  of  bank- 
ruptcy. That  the  petitioner  was  not  engaged  in  any 
trade  or  business,  but  was  a  private  gentleman  advanced 
in  years,  and  infirm  in  health;  and  that  the  messenger 
had  taken  possession  of  his  dwelling  house  and  effects, 
to  his  great  inconvenince  and  discomfort. 

In  answer  to  the  statements  in  the  petition,  C/iarge 
made  an  affidavit,  in  which  he  deposed,  that,  after  making 
the  demand  of  payment  of  the  mortgage  debt,  pursuant 
to  the  provisions  of  the  statute,  he  was  at  his  office  for  a 
week  following,  and  was  perfectly  accessible  to  the  bank- 
rupt ;  that  he  left  home  for  Redcar  in  Yorkshire  at  the 
usual  time  he  did  every  year,  and  which  was  well  known 
in  the  neighbourhood  j  that  it  was  also  well  known  that 
the  bankrupt  was  greatly  involved  in  debt,  and  was  a 
defaulter  to  a  large  amount  to  the  Canal  Company ;  that 
the  bankrupt  gave  him  no  notice  that  he  intended  to  pay 
the  money ;  and  that,  from  the  difficulties  under  which 
he  laboured,  Charge  did  not  suppose  it  possible  that  he 
would  be  able  to  pay  it  within  the  twenty-one  days. 

It  appeared,  that  the  Chesterfield  Canal  Company 
had  also  taken  proceedings  against  the  petitioner  under 
the  I  &  2  Vict.  c.  110.  s.  8.,  in  order  to  make  him  a 
bankrupt ;  and  that  the  adjudication  proceeded  as  well 
on  the  act  of  bankruptcy,  for  not  paying  the  debt  of  the 
company,  as  for  the  like  default  in  not  paying  the  debt 
of  Charge. 

Mr.  Anderdon,  and  Mr.  Fitzherbert,  in  support  of 
the  petition.   There  has  been  a  sufficient  tender  of  the 
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1841.  debt  in  this  case,  to  satisfy  the  provisions  of  the  act  of 
f~£r\e  parliament,  and  to  prevent  the  non-payment  of  it  being 
tin atton,  considered  as  an  act  of  bankruptcy.  By  the  8th  section 
of  the  statute  (a)  in  question  it  is  provided,  that  if  the 
trader  shall  not  within  21  days,  after  personal  service  of 
the  affidavit  of  the  creditor  and  the  notice  requiring  im- 
mediate payment,  pay  the  debt,  or  secure  or  compound 
for  the  same  to  the  satisfaction  of  the  creditor,  or  enter 
into  the  bond  therein  specified,  every  such  trader  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy  on 
the  22nd  day  after  service  of  the  affidavit  and  notice. 
Now,  in  this  case,  the  creditor,  for  the  space  of  two 
weeks  out  of  three  which  are  limited  by  the  act  of  par- 
liament for  the  payment  of  the  debt,  absents  himself 
from  the  very  place  where  he  ought  to  be  met  with  to 
receive  the  debt ;  and  then  takes  advantage  of  his  own 
absence  to  make  the  petitioner  a  bankrupt.  The  peti- 
tioner here  did  all  that  was  in  his  power,  and  all  that 
could  be  reasonably  expected  of  him  to  comply  with  the 
requisitions  of  the  act  of  parliament.  On  the  18th  Sep- 
tember, which  was  three  days  previous  to  the  expiration 
of  the  twenty-one  days,  his  solicitor  on  his  behalf  goes 
to  the  office  of  the  creditor,  where  he  ought  either 
personally  to  have  attended  to  receive  the  money,  or  to 
have  authorized  some  person  for  that  purpose  in  his 
absence,  and  tenders  to  Charge's  managing  clerk  the  full 
amount  of  the  debt  due  in  Bank  of  England  notes  and 
cash.  Suppose  a  creditor,  after  making  the  affidavit  and 
serving  the  notice  for  payment  of  the  debt,  was  to  sail 
the  following  day  for  India,  without  leaving  authority 
with  any  person  to  receive  the  money  for  him  in  his 
absence, — can  it  be  contended,  that  in  such  a  case  the 

{a)  1  &  2  Vict.c.  110.  s.  8. 
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non-payment  of  the  debt  within  the  twenty-one  days  1841. 
would  be  an  act  of  bankruptcy,  within  the  meaning  of  eT^, 
the  statute?    If  the  creditor  thus  absents  himself,  and  G**rroi«. 
does  not  authorize  any  one  to  receive  the  money  for 
him,  that  is  equivalent  to  a  refusal  to  receive  it.  He 
makes  himself  a  party  to  the  alleged  default  of  his 
debtor ;  and  if  he  is  a  consenting  party  to  such  default, 
he  cannot  take  advantage  of  it  as  an  act  of  bankruptcy  ; 
Ex  parte  Brown  (a). 

It  may  be  contended  on  the  other  side,  that  the 
petitioning  creditor  may  rely  upon  another  act  of  bank- 
ruptcy; and  that,  inasmuch  as  the  Chesterfield  Canal 
Company  have  also  proceeded  under  the  act  of  parlia- 
ment, and  the  bankrupt  has  not  paid  or  secured  their 
debt  within  the  twenty-one  days,  the  petitioning  creditor 
in  this  case  can  avail  himself  of  that  default  as  an  act  of 
bankruptcy.  But  this,  we  submit,  he  cannot  do.  The 
act  of  parliament  was  intended  for  the  creditor's  own 
remedy,  and  his  own  remedy  only,  and  was  not  meant  to 
serve  any  collateral  purpose.  [Sir  John  Cross,  The 
act  of  parliament  declares  it  an  act  of  bankruptcy,  if 
"  such  debt"  is  not  paid  or  secured  within  a  certain  time. 
The  question  is,  therefore,  whether  this  does  not  mean 
the  debt  specified  in  the  affidavit  of  the  particular  cre- 
ditor who  is  proceeding  under  the  statute,  and  not  the 
debt  of  any  other  creditor  who  may  also  have  proceeded 
under  the  statute.]  It  was  certainly  not  intended  by 
the  statute,  that  a  creditor  was  to  avail  himself  of 
its  provisions,  not  to  recover  his  own  debt,  but  for  the 
benefit  of  other  persons.  In  the  present  case,  the  credi- 
tor had  ample  security  for  his  debt ;  he  had  the  security 
of  a  good  and  sufficient  mortgage  for  the  full  amount  of 
it,  ever  since  the  year  1828,  and  was  perfectly  content 

(a)  Mont.  Ac  C.  177. 
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with  his  security.  It  was  so  ample,  indeed,  that  the 
bankrupt  was  able,  within  a  few  days,  to  raise  money  on 
the  property  sufficient  to  make  a  tender  of  the  whole 
mortgage  debt.  It  would  be  committing  an  abuse  of  the 
process  of  the  Court,  to  permit  the  present  petitioning 
creditor  to  work  this  fiat  for  the  mere  purposes  of  the 
Chesterfield  Canal  Company.  In  Ex  parte  Hall  (a), 
where  a  fiat  was  sued  out  under  this  very  act  of  parlia- 
ment, not  for  the  legitimate  purposes  of  a  fiat  in  bank- 
ruptcy, but  to  enforce  the  payment  of  a  disputed  partner- 
ship debt  by  an  ex  parte  proceeding,  this  Court  felt  itself 
bound  to  annul  the  fiat.  This,  and  other  cases  that 
might  be  cited,  show  that  the  Court  will  always  control 
the  process  in  bankruptcy,  when  it  is  used  for  purposes 
inconsistent  with  the  intention  of  the  act  of  parliament. 

The  counsel  for  the  petition  then  proceeded  to  show 
that  the  petitioner  was  not  a  trader. 

Sir  John  Cross. — As  the  fact  of  the  trading  depends 
upon  so  many  affidavits,  it  may  be  unnecessary  to  go  into 
that  question,  unless  the  counsel  for  the  petitioning  cre- 
ditor can  establish  an  act  of  bankruptcy  under  the  act 
of  parliament ;  the  onus  of  doing  which  lies  on  them.  I 
think,  therefore,  the  other  side  should  be  now  called 
upon  to  prove  the  act  of  bankruptcy. 

Mr.  Bacon,  and  Mr.  Goodeve,  for  the  petitioning 
creditor.  The  tender  made  of  the  payment  of  the  debt 
to  Mr.  Charge's  clerk  was  made  at  a  time,  when  the 
bankrupt  and  his  solicitor  well  knew  that  Charge  would 
not  be  at  home  to  receive  it.  The  notice  requiring  pay- 
ment of  the  debt  was  served  on  the  31st  August.  The 
bankrupt  swears  that  on  the  8th  September  he  was 

(a)  3  Deac.  405. 
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Ex  parte 
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Digitized  by  Google 


CASES  IN  BANKRUPTCY. 


409 


making  arrangements  for  the  payment  of  the  money;  1341. 
and  yet  he  does  not  attempt  to  make  any  tender  of  it 

Kx  parte 

before  the  18th  September.  When  Charge  left  home  at  Ghatton. 
the  usual  period  which  he  was  accustomed  to  do,  which 
was  not  till  more  than  a  week  had  expired  after  the 
service  of  the  notice  under  the  act  of  parliament,  he  had 
no  reason  whatever  to  suppose  that  it  was  the  bankrupt's 
intention  to  pay  the  money.  His  absence  from  home, 
which  prevented  the  payment,  must  be  taken  to  have 
been  merely  accidental ;  but  even  his  absence  need  not 
have  prevented  the  payment  of  the  money  by  the  bank- 
rupt, or  his  complying  with  the  other  condition  of  the  act 
of  parliament.  After  the  bankrupt  had  delayed  so  long 
to  make  the  tender,  when  he  found  that  no  one  was 
authorized  to  receive  the  money  in  the  absence  of  Mr. 
Charge,  he  ought  to  have  resorted  to  the  other  mode 
pointed  out  by  the  act  of  parliament,  and  have  given 
security  for  it,  if  he  did  not  choose  to  follow  Charge  to 
Rede  a  r  and  make  a  personal  tender  of  the  money.  [Sir 
John  Cross.  The  money  was  tendered  on  the  18th  day 
to  Charge's  managing  clerk.  Could  not  the  clerk  write 
to  him,  to  know  whether  he  would  authorize  him  to 
receive  the  money  ?  I  do  not  find,  that  Charge  any  where 
swears  that  he  did  not  know  that  the  bankrupt  had  ten- 
dered the  money  in  his  absence.]  The  bankrupt  never 
gave  Charge  notice  that  he  intended  to  pay  the  money ; 
nor  did  Charge  suppose  it  was  possible,  from  the  pecu- 
niary difficulties  under  which  he  laboured,  that  he  could 
pay  it.  The  petitioning  creditor,  after  serving  the  affi- 
davit and  notice  under  the  act  of  parliament,  is  to  remain 
perfectly  passive ;  and  it  is  for  the  debtor  to  take  the 
proper  steps  to  comply  with  the  other  requisitions  of  the 
act.    [Sir  John  Cross.    I  think  it  lies  upon  you  to  show, 
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that  the  money  was  not  paid  by  reason  of  the  default  of 
the  bankrupt :  you  must  prove  some  default  on  his  part.] 
Our  case  is,  that  Charge's  movements  were  watched  by 
the  bankrupt,  and  that  he  purposely  delayed  the  tender 
of  the  money,  till  he  knew  that  Charge  was  from  home. 

But  the  Chesterfield  Canal  Company  also  proceeded 
under  the  act  of  parliament  to  make  the  petitioner  a 
bankrupt;  and  the  adjudication  was  founded  as  well 
on  that  proceeding,  as  on  the  proceeding  of  the  peti- 
tioning creditor.  In  order  to  prove  the  service  of  the 
affidavit  of  debt,  and  the  notice  requiring  immediate  pay- 
ment of  it,  we  have  the  affidavit  of  Mr.  Elliot,  who 
describes  himself  as  the  agent  of  the  company,  and  duly 
authorized  in  that  behalf. 

Mr.  Anderdon  objected  to  this  affidavit  being  admitted, 
as  evidence  that  Elliott  was  authorized  by  the  com- 
pany to  proceed  under  the  act  of  parliament,  for  the 
purpose  of  making  Gratton  a  bankrupt.  Even  where 
the  officer  of  a  public  company  is  authorized  to  bring 
actions  and  suits  for  the  company  in  his  own  name,  that 
does  not  authorize  him  to  sue  out  a  fiat  in  bankruptcy 
for  the  company ;  Guthrie  v.  Fisk  (a). 

Mr.  Bacon,  and  Mr.  Goodeve.  If  a  creditor  is  abroad, 
or  unable  to  make  his  personal  deposition  under  a  Bat 
in  bankruptcy,  any  other  person  duly  authorized  can 
make  it  for  him.  So,  before  this  act  of  parliament,  the 
clerk  of  a  trader  could  make  an  affidavit  to  ground  an 
arrest  for  debt.  As  such  an  affidavit,  therefore,  would 
be  sufficient  to  hold  a  defendant  to  bail  in  an  action,  it 
is  a  sufficient  affidavit  within  this  act  of  parliament.  The 

(•)  3  B.  &  C.  178 
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words  "  in  this  behalf,"  which  are  contained  in  Elliott's  1841. 
affidavit,  are  not  confined  to  the  making  of  the  particular 
affidavit,  but  must  be  taken  to  apply  to  the  whole  pro-  GnArron. 
ceedings  under  the  statute  in  question.  Now,  the  soli- 
citor to  the  company  swears  that  he  was  instructed  by 
them  to  take  proceedings  under  the  act,  for  the  purpose 
of  making  Gratton  a  bankrupt ;  and  the  two  affidavits 
taken  together  must  be  received  as  evidence  of  the  fact 
of  agency.  The  notice  to  pay  the  money  also  states, 
that  the  party  giving  the  notice  was  authorized  in  that 
behalf. 


Sir  John  Cross. — The  words  of  the  act  of  parliament 
arc  "  if  any  creditor  shall  file  an  affidavit,  and  shall 
cause  him  (the  trader)  to  be  served  personally  with  a  copy 
of  such  affidavit,  and  with  a  notice  in  writing  requiring 
immediate  payment  of  such  debt."  Now,  it  is  not  stated 
in  any  affidavit,  that  Elliott  was  authorized  to  demand 
the  payment  of  the  debt.  It  is  true,  that  in  Charge's 
affidavit  it  is  stated,  that  the  company  caused  an  affidavit 
to  be  filed,  and  other  proceedings  to  be  taken  under  the 
act,  for  the  purpose  of  making  Gratton  a  bankrupt ;  but 
I  think  that  this  does  not  identify  the  agency  of  Elliott, 
so  far  as  to  prove  that  he  was  authorized  to  demand  the 
payment  of  the  money. 


Mr.  Cockerell,  and  Mr.  J.  Russell,  for  the  assignees, 
contended,  that  the  bankrupt  purposely  delayed  to  make 
the  tender  of  the  payment  of  the  debt,  until  Charge  had 
left  home ;  and  that  it  was  no  where  sworn  by  him,  that  he 
did  not  know  of  Charge's  absence  when  the  money  was 
tendered,  nor  that  it  was  his  practice  to  leave  home  at 
that  period  of  the  year. 
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1841.         Sir  John  Cross. — This  petition  prays  that  the  fiat 
may  be  annulled,  upon  the  ground  (amongst  others)  that 

Ex  parte 

Uratton.    the  bankrupt  has  not  committed  an  act  of  bankruptcy; 

and  it  is  narrowed  to  this  question,  namely,  whether  the 
act  of  bankruptcy  alleged  to  have  been  committed  is 
within  the  meaning  of  the  8th  section  of  the  1  &  2  Vict. 
c.  1 10.  s.  8. ;  that  is,  whether  the  bankrupt,  within 
twenty-one  days  after  personal  service  of  the  affidavit  of 
the  petitioning  creditor,  and  the  notice  requiring  imme- 
diate payment  of  his  debt,  did  actually  pay  the  debt,  or 
secure  or  compound  for  the  same  to  the  satisfaction  of 
the  creditor.    If  the  bankrupt  has  made  default  in  either 
of  these  requisitions,  within  the  meaning  of  the  act  of 
parliament,  the  bankruptcy  will  not  be  disturbed ;  unless 
the  object  of  the  petitioning  creditor  was  not  to  recover 
his  own  debt,  but  to  seize  the  effects  of  the  bankrupt,  in 
a  more  speedy  way  than  by  a  pending  action,  to  satisfy 
the  claim  of  third  parties.  The  circumstances  are  these : 
Charge,  the  solicitor  to  the  Chesterfield  Canal  Com- 
pany, held  a  mortgage  of  some  property  from  the  bank- 
rupt, for  no  less  a  period  than  thirteen  years,  during 
which  the  interest  was  regularly  paid  by  the  bankrupt. 
It  so  happened,  however,  that  the  last  half  year's  in- 
terest was  not  paid  when  it  fell  due ;  and  on  its  being 
demanded,  notice  was  given  by  the  bankrupt  of  his  in- 
tention to  pay  off  the  mortgage  within  six  months,  or 
sooner,  if  required.    The  parties  were  near  neighbours 
to  each  other ;  and  the  only  notice,  which  Charge  took 
of  this  intimation  of  the  bankrupt  to  pay  off  the  mort- 
gage debt,  was,  to  make  a  demand  of  immediate  payment 
of  the  debt,  and  file  an  affidavit  under  the  provisions  of 
the  1  &  2  Vict.  c.  1 10.,  for  the  purpose  of  making 
Gratton  a  bankrupt.    It  appears,  that  for  the  first  week 
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after  this  proceeding  Gratton  was  unable  to  raise  the  1841. 
money ;  and  at  the  expiration  of  that  week  Charge  left  ^x  parlc 
home,  after  locking  up  the  mortgage  deed.  Charge  says 
that  he  did  not  go  out  of  the  way,  to  avoid  a  personal 
tender  of  the  debt ;  but  it  happened,  somehow  or  other, 
that  he  did  keep  out  of  the  way  for  a  whole  fortnight  of 
the  three  weeks  which  are  limited  by  the  statute  for  the 
payment  of  the  debt.  During  his  absence,  a  relation  of 
Grattoris  went  to  his  bankers  at  Chesterfield,  who  were 
also  Charges  bankers,  and  gave  them  notice  to  provide 
a  sufficient  sum  out  of  certain  funds  in  their  hands  for 
the  payment  of  the  mortgage.  It  would  seem,  therefore, 
that  the  debtor  was  anxious  to  pay  his  debt,  and  the 
creditor  equally  anxious  to  avoid  receiving  it.  On  the 
18th  September  a  tender  of  the  principal  and  interest 
due  on  the  mortgage  was  made  to  Charge's  managing 
clerk,  which  was  refused  as  insufficient,  on  the  ground 
of  the  tender  being  made  in  country  bank  notes.  Upon 
this  objection  being  made,  Bank  of  England  notes  were 
obtained,  and  a  second  tender  made  the  same  day  to  the 
managing  clerk  at  Charge's  office.  The  money  was 
counted  on  the  table,  in  the  presence  of  the  clerk,  but 
again  refused.  Under  these  circumstances  the  fiat  issued. 
Now,  it  has  been  said,  why  did  not  Gratton  follow 
Charge  in  his  round  of  excursion,  or  write  a  letter  to 
him  to  say  that  he  was  ready  to  pay  the  money.  I  think 
he  did  a  great  deal  better.  He  counted  the  whole 
money  out  to  the  clerk,  who  was  left  to  manage  Charge's 
business  in  his  absence.  Did  not  Charge  know  of  this 
tender?  I  have  anxiously  looked  at  his  affidavit,  to  sec 
whether  all  knowledge  of  it  is  disputed  by  him.  He 
says,  that  he  did  not  receive  any  intimation  from  his 
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mi.      banker*  that  it  was  intended  to  pay  tbe  money,  and  that 
during  his  absence  at  Red  car,  he  had  only  the  ordinary 

la  pint  ^  J  J 

0»*tto».     communications  with  his  own  clerks.    I  have  no  doubt, 
from  the  language  of  his  afhdavit,  that  be  did  receive 

his  clerk,  that  the  tender  had  been 
his  object  was  to  prevent  Oraf/oa  troni 
paying  tbe  mono,  until  after  the  expiration  of  the 
twenty-one  days  limited  in  the  statute.  It  was  clearly 
the  object  of  Charge  to  delay  the  payment  of  the  debt 
beyond  the  period  of  twenty-one  days,— while  it  is  equally 
clear,  that  the  debtor  had  both  inclination  and  ability  to 
pay  w  jihia  that  time.  Tbe  nonpayment  of  the  money, 
therefore,  which  constituted  the  act  of  bankruptcy,  was 
the  act  of  the  creditor,  and  not  of  the  debtor:  and  yet 
uie  crecuor  nasi  sworn  tnat  toe  bankrupt  mace  dettuu 
in  tbe  payment  of  the  rnonev  within  tbe  twenty-one  days 
alter  the  demand  oi  rvavmrnt  The  r>piirjoninp  creditor 
was  here  tlie  consenting  and  concerting  p^rty  to  the  act 


of  H. 

It  is,  perhaps,  unnecessary  to  add,  that  I  am  also  of 
opinion,  that  the  fiat  was  sued  out  by  tbe  petitioning 
creditor,  not  for  the 
own  debt,  but  for 


tiat  annulled,  with  costs. 
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1841. 


Ex  parte  Whitbread  and  others. —  In  the  matter  of 

T  Serjeunti  Inn 

JOSEPH  DlX.   Hall, 

December  10. 

This  was  the  petition  of  equitable  mortgagees  for  the  The  bankrupt, 

s\  being  the  lessee 

usual  Order,  and  for  leave  to  bid  at  the  sale.  under  a  lease  for 

By  indenture  of  lease  dated  30th  April  1825  between  subject  to  a 
John  Cocker  of  the  one  part,  and  Susannah  French  of  [we™*JyTarc,f°r 
the  other  part,  certain  premises  were  demised  to  Susannah  wea^of  equhable 
French  for  twenty-one  years  from  the  25th  March  1828,  XSspur- 
at  the  yearly  rent  of  60/. ;  and,  by  indenture  of  assign-  n^j^f ^e 
ment  dated  the  2nd  December  1839,  these  premises  be-  fifJSg^ 
came  vested  in  the  bankrupt  for  the  remainder  of  the  »nd  deposits  that 

Jea.*e  also  with 

term.  the  same  party, 

for  securing  a 

By  another  indenture  of  lease  dated  the  24th  October  further  sum. 

1839  between  Alfred  Richard  Cocker  and   Francis  first  lease  was 

Goodrich  of  the  first  part,  John  Cocker  of  the  second  chcumMaV^eT 

part,  and  the  bankrupt  of  the  third  part,  the  same  pre-  l^ondl  iod^that 

raises  as  were  comprised  in  the  first  lease,  together  with  J^good^S- 

certa'm  other  premises  therein  described,  were  demised  «*b1emoriga- 
1  '  gees  under  both 

to  the  bankrupt,  to  hold  from  the  29th  September  then  deposits, 
last  for  the  term  of  forty-six  years  wanting  ten  days, 
subject  to  the  first  mentioned  lease. 

At  the  time  this  last  mentioned  lease  was  granted,  the 
petitioners  lent  to  the  bankrupt  the  sum  of  1683/.;  where- 
upon the  bankrupt  deposited  that  lease  with  the  peti- 
tioners to  secure  the  payment  of  that  sum  with  interest 
at  5/.  per  cent.,  and  all  such  further  sums  as  might  be- 
come due  from  him  to  the  petitioners  for  goods  sold  and 
delivered,  money  lent  or  paid,  or  on  any  other  account, 
such  sums  not  exceeding  (including  the  sum  of  1683/.) 
the  sum  of  2000/. 
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1841.  On  the  -31st  October  1859,  the  bankrupt  stood  in- 

debted  to  the  petitioners  in  the  sum  of  500/.  for  money 
Whithrhd    lent  and  advanced  to  him  on  the  25th  March  in  the 

and  others. 

When  the  bankrupt  completed  the  purchase  of  the  first 
mentioned  lease  of  the  30th  April  1825,  the  petitioners 
advanced  him  the  sum  of  1469/.  19*.  5c/.;  to  secure  the 
repayment  of  which,  he  deposited  with  them  such  first 
mentioned  lease  and  the  several  assignments  thereof. 
Shortly  after  this  advance,  an  account  was  stated  between 
the  bankrupt  and  the  petitioners,  whereupon  the  bank- 
nipt  gave  the  petitioners  a  promissory  note  for 
36521.  19*.  5d.t  being  the  amount  of  the  three  several 
sums  of  1683/.,  500/.,  and  1469/.  19*.  5d.,  payable  on 
demand,  with  interest. 

The  flat  issued  on  the  19th  July  last,  when  there  was 
due  for  principal  and  interest  on  the  promissory  note  the 
sum  of  3939/.  8*.  9d. 


Mr.  Romilly,  iu  support  of  the  petition.  The  objection 
on  the  other  side  is,  that  the  first  lease  was  merged  in  the 
second,  and  therefore  that  the  deposit  of  the  first  lease 
with  the  petitioners  is  an  invalid  security.  The  second 
lease,  however,  was  granted,  subject  to  the  preceding 
lease,  which  had  then  ten  years  to  run;  and  when  the  bank* 
rupt  made  the  deposit  of  the  second  lease,  he  was  not  in 
possession  of  the  property  under  the  first  lease ;  for  the 
second  lease  was  dated  and  deposited  by  the  bankrupt 
on  the  24th  October  1839,  but  the  bankrupt  did  not  pur- 
chase the  remainder  of  the  term  granted  by  the  first  lease 
until  the  2nd  December  1839.  To  enable  him  to  com- 
plete this  purchase,  the  petitioners  lent  him  1469/. ;  and  to 
secure  the  repayment  of  this  sum,  the  bankrupt  deposited 
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with  them  the  first  lease  and  all  the  mesne  assignments 
thereof.  It  is  submitted,  that  it  is  not  because  the  bank- 
rupt purchased  in  December  the  remainder  of  the  term 
granted  by  the  first  lease,  that  the  first  lease  is  to  be  con- 
sidered as  merged  in  the  second ;  but,  whether  it  was 
merged,  or  not,  the  bankrupt  was  still  entitled  to  the 
larger  term  granted  by  the  second  lease.  In  Ex  parte 
Tuffnell(a)t  where  a  bankrupt,  having  a  mortgage  term, 
deposited  the  mortgage  deed  with  a  party  by  way  of 
equitable  mortgage,  and  afterwards  purchased  the  equity 
of  redemption ;  it  was  held,  that  the  whole  of  the  bank- 
rupt's interest  in  the  property  ought  to  be  sold,  and  the 
assignees  to  join  in  the  conveyance  to  the  purchaser.  It 
was  never  there  suggested,  that  the  mortgage  term  was 
merged,  because  the  bankrupt  afterwards  purchased  the 
equity  of  redemption. 

Mr.  Anderdon,  contra.  The  very  instant  when  the 
bankrupt  took  the  conveyance  of  the  former  lease,  that 
lease  was  merged  in  the  second.  We  do  not  dispute, 
that  the  petitioners  are  entitled  to  the  sum  of  2000/.  out 
of  the  proceeds  of  the  sale  of  the  second  lease,  by  virtue 
of  the  first  deposit.  But  the  second  deposit  of  the  ori- 
ginal lease  gave  no  interest  whatever  to  the  petitioners ; 
as,  when  that  deposit  was  made,  the  term  granted  by  the 
original  lease  had  become  merged  in  the  second.  As  the 
second  deposit  therefore  conveyed  90  interest,  it  could 
not  operate  by  way  of  charge.  The  first  deposit  is  made 
a  better  security  by  the  merger ;  but  the  second  deposit 
is  worthless.  In  Stokes  v.  Russell  (b),  where  the  tenant 
of  a  term  conveyed  the  term  by  way  of  mortgage,  and 

(a)  1  Mont.  &  A.  620;  4  Deac.  &  C.  29. 
(6)  3  T.  R.  678. 
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then  joined  with  the  mortgagee  in  a  lease  for  a  shorter 
term,  in  which  the  covenants  for  the  rent  and  repairs 
were  only  with  the  mortgagor  and  his  assigns,  and  the 
reversioner  afterwards  acquired  the  estates  of  the  mort- 
gagor and  mortgagee ;  it  was  held,  that  the  reversioner 
could  not  bring  an  action  against  the  lessee  for  breach  of 
covenant,  as  the  term  of  the  mortgagor  was  merged  in 
the  freehold.  The  second  deposit  was  made  without 
any  written  memorandum,  and  is  a  gToss  evasion  of  the 
Statute  of  Frauds,  which  was  intended  to  prevent  any 
interest  in  lands  being  conveyed,  except  by  some  instru- 
ment in  writing. 

Mr.  Romillt/,  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross. — I  am  not  able  to  feel  any  doubt 
whatever  in  this  case.  It  appears,  that  the  bankrupt  in 
October  1839  deposited  the  second  lease  with  the  peti- 
tioners for  securing  the  sum  of  2000/.,  which  second 
lease  was  granted  subject  to  the  first  lease.  After  this 
transaction,  the  bankrupt  in  December  following  pur- 
chased the  remainder  of  the  term  granted  by  the  first 
lease;  and  it  is  said,  that  by  so  doing  the  first  lease  be- 
came merged  in  the  second  lease.  But  merger  and  ex- 
tinguishment are  now  considered  as  matter  of  intention. 
Could  not  the  bankrupt  do  this— Could  he  not  go  to 
the  mortgagees  and  say  to  them :  "  You  are  now  the 
holders  of  a  lease  subject  to  the  term  granted  by  a  former 
lease,  which  will  not  expire  for  ten  years  yet  to  come;  I 
have  now  purchased  the  remainder  of  this  outstanding 
term,  and  have  therefore  enlarged  my  interest  in  the  de- 
mised premises ;  your  security  is  now  subject  to  the 
original  lease,  but  if  you  will  lend  me  a  further  sum  of 
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money,  I  will  now  deposit  with  you  the  original  lease?"  1841. 
Is  there  any  legal  objection  to  a  transaction  of  this  na- 

J     °         J  Ex  prte 

ture?    And  had  not  the  bankrupt  a  right,  if  he  chose,  to  Whitehead 

and  others. 

keep  on  foot  the  terra  first  granted,  and  to  treat  the  ori- 
ginal lease  as  a  still  existing  lease?  Something  has  been 
said  about  the  operation  of  the  Statute  of  Frauds,  in  re- 
gard to  these  deposits ;  but  I  think  it  is  a  matter  of  great 
commercial  convenience  that  they  should  be  allowed; 
and  it  is  now  too  late  to  dispute  their  legality,  after  they 
ha?e  been  so  long  recognized  by  Courts  of  equity.  In  the 
present  case,  I  am  of  opinion  that  the  petitioners  were 
equitable  mortgagees  of  the  demised  premises  by  virtue 
of  both  deposits,  and  that  their  lien  on  the  property  ex- 
tends not  only  to  the  sum  of  2000/.  under  the  first  de- 
posit, but  also  to  the  sum  of  1469/.  intended  to  be 
secured  by  the  second  deposit.  If  I  felt  any  doubt  on 
this  subject,  as  the  question  is  one  appertaining  to  the 
law  of  real  property,  I  should  pause  before  pronouncing 
my  judgment ;  but  the  case  really  appears  to  me  quite 
free  from  doubt. 

Mr.  Anderdon  then  applied  for  costs,  as  there  was  no 
written  memorandum  accompanying  the  last  deposit. 

Sir  John  Cross. — The  petitioners  must  pay  costs,  as 
there  was  no  memorandum  in  writing. 

Usual  Order  as  on  a  parol  deposit. 
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1841. 

Serjeants'  Inn  CoOPEK.  — In  tne  matter  of  JOHN  JoNRS 

Hall.  and  another.  

December  10. 

ut!oning,cre-p6  THIS  was  the  petition  of  a  solicitor  for  the  payment  of 
RoikhwVtD     *"s  costs  °^  workm&  tne  ^at  UP  t0  tne  cno'ce  °f  assig- 

petilion  for  the  nees. 
payment  of  ihe 
eosu  up  to  the 
choice  of  astig- 

nees,  without  Mr.  Younge,  in  support  of  the  petition,  relied  on  JKr 

proving  that  the  parte  Benson  (a),  where  two  of  the  judges  of  this  Court 

maTe^Torde*  held  (Sir  J.  Cross  dissentiente),  that  the  solicitor  to  the 

o7thhem^ymeDt  petitioning  creditor  may  petition  that  the  assignees  may 

the*oHriior,at  Pay  n'm  tnc  ftmount  °f  tne  petitioning  creditor's  costs, 

cannot  petition  rSir  jt  Cross.  The  statute  {b)  directs,  that  the  Commis- 

for  the  payment  L  v 

of  these  costs,    sioners  shall,  under  their  hands,  make  an  Order  for  the 

without  the  pri- 
vity of  the  peti-  payment  of  these  costs.    Now  I  must  see  that  Order, 
tioning  creditor.  r  J 

before  I  can  dispose  of  this  petition.]  There  is  an  alle- 
gation in  the  petition,  that  the  costs  were  taxed  by  the 
Commissioners  at  46/. 


Mr.  Anderdon,  contra.  In  Ex  parte  Hayne$(c)t  Sir 
J.  Leach  refused  to  make  any  Order  on  a  petition  by 
the  solicitor  for  the  payment  of  the  costs  up  to  the 
choice  of  assignees,  saying,  that  the  demand  of  the  soli- 
citor is  properly  upon  the  petitioning  creditor,  and  not 
upon  the  assignees.  There  is  no  allegation  in  the  peti- 
tion, that  the  solicitor  in  this  case  has  not  been  paid  by 
the  petitioning  creditor,  or  that  he  was  authorized  by 
the  petitioning  creditor  to  make  this  application.  A 
necessary  ingredient,  to  found  any  application  for  the 
payment  of  these  costs,  is  the  Order  of  the  Commis- 

(«)  2  Mont.  &  A.  582.  (c)  1  G.  &  J.  35. 

(b)  6  Geo.  4.  c.  16.  s.  14. 
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sioners,  and  that  is  wanting  here.    That  is  a  cause  of 
demurrer  on  the  face  of  this  petition. 

Mr.  Younge,  in  reply.  The  allegation  in  the  petition, 
that  the  bill  was  duly  taxed  by  the  Commissioners,  im- 
plies that  they  made  an  Order  for  the  payment  of  it ; 
which  Order  is  invariably  written  at  the  foot  of  the  bill 
of  costs. 

Sir  John  Cross.  —  It  is  material  in  this  case  to 
look  to  the  very  words  of  the  act  of  parliament.  The  6 
Geo.  4.  c.  16.  s.  14.  directs,  that  the  petitioning  creditor 
shall,  at  his  own  costs,  sue  forth  and  prosecute  the  com- 
mission until  the  choice  of  assignees,  and  that  "  the 
Commissioners  shall,  at  the  meeting  for  such  choice, 
ascertain  such  casts,  and  by  writing  under  their  hands 
direct  the  assignees  (who  are  hereby  thereto  required) 
to  reimburse  such  petitioning  creditor  or  creditors  such 
costs  out  of  the  first  money  that  shall  be  got  in  under 
the  commission."  The  Commissioners  are  therefore  to 
direct  the  assignees  to  pay  such  costs ;  and  the  right  of 
the  petitioning  creditor  to  receive  them  is  entirely  de- 
rived from  such  an  Order.  Now  it  is  not  denied,  that 
there  is  such  an  Order.  Unless  therefore  I  can  see  the 
Order  of  the  Commissioners,  directing  the  assignees  to 
pay  these  costs,  I  do  not  see  how  I  can  order  them  to 
be  paid  to  any  body.  There  is  another  difficulty  in  the 
case,  which  is  this :  that  if  the  solicitor  is  allowed  to 
come  here  and  obtain  an  Order  for  the  payment  of  the 
costs  of  the  petitioning  creditor,  what  will  prevent  the 
petitioning  creditor  himself  from  coming  here  afterwards 
and  obtaining  a  similar  Order  ?  I  do  not  wish  to  give 
now  any  decisive  opinion  as  to  which  party  ought  to 


1841. 


Ex  parte 

COOI'KR. 
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1841.  petition  for  payment  of  these  coats,  whether  the  peti- 
e*  pane  tioning  creditor,  or  the  solicitor ;  but  neither  the  one  nor 
the  other  can  come  here,  without  producing  the  Order  of 
the  Commissioners  for  the  payment  of  the  costs.  And  I 
would  advise,  that,  on  future  occasions  of  this  kind,  the 
solicitor  should  not  come  here,  without  the  privity  of 
the  petitioning  creditor. 

Petition  dismissed,  with  costs. 


Ex  parte  Alexander  Levi  Newton.— In  the  matter  of 

Serjeants  Inn 

Hail,  Alexander  Levi  Newton.  

Dee.  I  1  Si  13. 

andJrnhardva.  ^HIS  was  a  petition  of  the  bankrupt  for  an  injunction 
rious  bill  trans-  to  stay  an  action  at  law  against  him  on  certain  bills  of 

actions  with 

each  other,  exchange. 

which  were  en- 
tered in  a  regu-      The  petition  stated,  that  previous  to  the  date  and 

lar  debtor  and 

creditor  account  issuing  of  the  fiat,  the  bankrupt  had  dealt  with  one 

proved  on  four 

Julius  Reinhold  in  the  way  of  his  business  as  a  mer- 
dited6in  thVae-  cnan*»  an<l  that,  in  the  course  of  such  dealing,  the  bank- 

■umDor800i!(    ruPt*  fr°m  t'me  to  ^me»  advanced  and  paid  to  him 

and  afterwards  varioua  surns  of  money,  and  accepted,  indorsed,  and  de- 
brought  an  ac-  J  r  ' 

tion  agaiu»t  the  Hvered  over  to  him  various  bills  of  exchange,  by  means 

bankrupt,  to  re-  °  * 

cover  the  amount  whereof  an  account  current  arose  between  them.  On 

of  four  other 

bills,  amounting  the  27th  May  1841,  Reinhold  made  out  and  stated  a 

to  620/.,  which 

were  also  in-     general  account  current  of  the  dealings  and  transactions 

eluded  and  ,  .  ,  ,     .  .         .  _  . 

credited  in  the  which  had  so  taken  place  between  himself  and  the  bank- 
•od°wh\chrwere  ruP*>  an^  delivered  such  account  signed  by  him  to  the 
Cou'ed^R.  bankrupt.  In  this  account  Reinhold  debited  the  bank- 
afl"edefohMhe   ruPl  with  the  8Um  of  3mL  lSs-       of  which  sum  the 

00/.  Held, 

that  these  two  sums  of  800/.  and  620/.  must  be  considered  as  distinct  and  separate  debts,  and 
that  the  proof  for  the  one  did  not  prevent  the  creditor  from  suing  the  bankrupt  for  toe  other. 
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bankrupt,  before  the  date  of  the  fiat,  paid  to  him  the  1841. 
Bum  of  1459/.,  leaving  a  balance  of  1731/.  18*.  8d.  due 

°  E*  pane 

from  the  bankrupt.  Reinhold  also  credited  the  bank-  n«wtuh. 
rupt  with  the  bills  of  exchange  accepted  or  indorsed  by 
Reinhold,  and  also  with  the  payments  made  by  cheque, 
or  otherwise,  to  him,  amounting  in  the  whole  to  the  sum 
of  3189/.,  leaving  a  balance  due  upon  the  face  of  the 
account  of  11/.  18*.  Sd. 

The  fiat  issued  on  the  22d  June  1841.  At  the  first 
public  meeting,  held  on  the  16th  July  1841,  Reinhold 
proved  on  four  bills  of  exchange  credited  in  the  general 
account  current,  amounting  to  the  sum  of  800/. ;  and  at 
the  same  meeting  Messrs.  Jones  and  Son  proved  two 
other  bills  of  exchange  also  credited  in  such  account, 
and  which  had  been  indorsed  and  passed  to  them  by 
Reinhold,  amounting  together  to  the  sum  of  800/. 
Reinhold  voted  in  the  choice  of  assignees,  in  respect  of 
the  aforesaid  debt,  and  chose  himself  and  two  other  per- 
sons, as  creditors,  assignees  under  the  fiat.  Notwith- 
standing this  proof,  Reinhold,  on  the  15th  October  last, 
commenced  an  action  at  law  against  the  bankrupt,  to 
recover  the  sum  of  620/.,  being  the  amount  of  four 
several  other  bills  of  exchange  included  and  credited  in 
the  said  account  current,  which  did  not  fall  due  until 
after  Reinhold  had  made  his  proof  for  the  800/. 

The  petition  alleged,  that  not  one  of  the  four  last 
mentioned  bills  of  exchange,  upon  which  the  action  was 
brought,  and  which  were  credited  in  the  general  account 
current, — nor  any  other  of  the  bills  of  exchange  included 
and  credited  in  such  account  current,  was  given  by  the 
bankrupt  in  payment  of  any  specific  or  distinct  trans- 
action between  the  bankrupt  and  Reinhold,  but  were 
respectively  given  to  Reinhold  as  payment  generally,  on 
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1841.  account  of  the  dealings  and  transactions  between  them; 
)0^J      and  that  the  debt  of  800/.,  so  proved  by  Reinhold  upon 


Nbwton.     the  aforesaid  four  bills  of  exchange,  was  part  of  his  de- 
mand comprised  in  such  account  current. 

The  petitioner  submitted,  that  Reinhold,  by  proving 
this  debt,  elected  to  go  in  under  the  fiat,  in  respect  of  his 
demand  arising  upon  the  aforesaid  general  account  cur- 
rent, and  that  he  ought  to  be  restrained  from  further 
proceeding  in  the  action. 

Mr.  Keene,  in  support  of  the  petition.  As  all  these 
bills  of  exchange  were  included  in  the  account  current 
stated  by  Reinhold,  and  formed  but  one  demand,  he 
cannot,  after  proving  on  four  of  the  bills  to  the  amount 
of  800/.,  sue  the  bankrupt  on  four  other  bills,  which 
formed  part  of  the  same  account.  This  is  quite  a  dif- 
ferent case  from  one  where  the  demands  are  separate 
and  distinct.  Reinhold  has  already  proved  for  items 
which  formed  part  of  the  settled  account,  and  he  cannot 
now  bring  an  action  for  other  items  of  the  account. 
The  bills  included  in  the  account  were  different  secu- 
rities for  the  same  debt ;  and  therefore  he  cannot  sue  on 
some  of  the  bills,  and  come  in  as  a  creditor  under  the 
fiat  for  others ;  Ex  parte  Crinsoz  (a).  So,  where  two 
bills  are  given  for  a  general  balance,  it  has  been  held 
that  the  creditor  cannot  prove  for  one,  and  sue  on  the 
other  ;  Ex  parte  Dickson  (b).  By  the  6  Geo.  4.  c.  16. 
s.  59.  it  is  declared,  that  the  proving  or  claiming  a  debt 
under  a  commission  by  any  creditor  shall  be  deemed  an 
election  by  such  creditor  to  take  the  benefit  of  such 
commission,  with  respect  to  the  debt  so  proved  or 
claimed.   Now,  in  the  present  case,  the  creditor  has 

(a)  1  Brown,  270.  (6)  1  Row,  98. 
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elected,  by  proving  on  the  four  bills  for  800/. ;  which,  as  1841. 
well  as  those  he  has  sued  upon,  were  all  credited  in  the 

Ex  parte 

general  account  current,  and  composed  different  parts  of  n«wton. 
the  same  debt.  The  circumstance  of  the  bills  happening 
to  be  dishonoured,  after  the  settled  account  in  which 
they  were  included,  does  not  alter  the  nature  of  the 
demand.  [Sir  John  Cross.  It  does  not  strike  me,  that 
the  circumstance  of  the  bills  being  inserted  in  the  ac- 
count current  is  of  much  importance  in  the  case.  The 
material  question  is,  whether  the  bills  were  given  for 
one  dealing  or  transaction.]  In  Ex  parte  Glover  (a)  it 
was  held,  that  the  proof  or  claim  by  a  creditor  for  any 
debt  operates  as  a  relinquishment  of  an  action  previously 
brought  for  a  distinct  demand. 

Mr.  Anderdou,  contra.  It  is  clear,  that  the  consi- 
deration given  for  these  bills  was  perfectly  distinct. 
The  proof  for  the  800/.  was  on  the  bills  then  in  the 
hands  of  Reinhold.  The  bills  which  were  afterwards 
dishonoured,  and  in  respect  of  which  the  action  is 
brought,  he  had  no  power  to  prove,  when  the  proof  for 
the  others  was  made.  [Sir  John  Cross.  It  does  not 
appear  that  there  were  any  dealings  between  these  par- 
lies, except  on  these  bills.  What  difference  is  there  in 
principle  between  a  debt  for  goods  sold  and  delivered, 
and  a  debt  for  bills  of  exchange  sold  and  delivered  ?] 
In  Ex  parte  Sly{b)t  it  was  held,  that  a  creditor  for 
goods  sold  might  prove  on  n  bill  for  part  of  the  debt,  and 
proceed  at  law  on  a  bill  for  the  remainder,  which  he  had 
negotiated  before  the  bankruptcy,  and  taken  up  after  the 
proof.  That  case  therefore  decided,  that,  notwithstand- 
ing two  bills  may  be  given  for  the  same  debt,  yet  where 

(a)  1  G.&  J.  370.  (6)  2  G.  &  J.  153. 
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1841.      one  is  negotiated,  and  comes  back  unpaid  to  the  creditor, 
.r^^      it  then  constitutes  a  separate  debt.    In  the  case  of  Ex 

hx  parte  r 

Newto*.  parte  Dickson  (a),  which  has  been  relied  on  by  the  other 
side,  the  creditor  had  both  the  bills  in  his  possession  at 
the  time  he  proved,  and  might  then  ha?e  proved  on 
both ;  but  here  the  creditor  could  not  prove  on  the  bills 
in  question,  for  they  were  not  then  in  his  hands,  nor 
were  they  then  dishonoured.  In  Ex  parte  Schle- 
$inger(Jb)t  the  Vice-Chancellor  took  the  distinction,  that 
in  that  case  both  bills  were  dishonoured  at  the  date  of 
the  commission,  and  before  the  proof  of  one,  the  creditor 
had  notice  of  the  dishonour  of  the  other;  but  in  Ex 
parte  Sly  the  bills  upon  which  the  action  was  brought 
did  not  become  due  until  after  the  proof  of  the  fiat. 
When  the  creditor,  in  the  present  case,  proved  on  the 
four  bills  for  800/.,  he  could  not  make  his  election 
as  to  proving  on  the  bills  which  are  the  subject  of  the 
action  ;  for  he  had  not  those  bills  then  in  his  possession. 
As  the  creditor  therefore  had  at  the  time  of  proof  no 
power  to  elect,  the  case  does  not  fall  within  the  59th 
section  of  the  bankrupt  law. 

Mr.  Keene,  in  reply.  In  Ex  parte  Schlesinger  (c), 
the  decision  is  completely  in  favour  of  the  present  peti- 
tion ;  for  there,  the  bill  on  which  the  action  was  brought 
was  not  returned  to  the  creditor,  until  after  he  had 
proved  on  the  other  bill ;  and  yet  the  Vice-Chancellor 
held,  that  both  bills  being  given  under  circumstances 
which  would  have  supported  one  action,  the  bill  on 
which  the  creditor  sued  might  have  been  proved,  or  at 
least  claimed  under  the  commission ;  and  he  therefore 
restrained  the  creditor  from  proceeding  in  the  action  on 
the  second  bill. 

(a)  1  Rote,  98.  (b)  2  0.  &  J.  392.  (c)  Ibid. 
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Sir  John  Cross.— I  confess  I  have  some  difficulty  in      18  H. 
perceiving,  when  two  bills  are  given  for  the  same  debt,      Ex  partc 
how  the  circumstance  of  one  of  them  being  dishonoured     N  rWT0N* 
renders  it  afterwards  a  distinct  debt    Suppose  a  man 
owed  300/.,  and  gave  his  creditor  two  bills  in  payment 
of  the  debt,  one  for  100/.,  and  the  other  for  200/.  The 
creditor  cannot  prove  for  the  amount  of  both  bills,  if 
one  of  them  has  been  negotiated  by  him  ;  but  he  may 
elect  to  prove  for  that  portion  of  the  debt  which  is 
provable  by  him ;  namely,  for  that  bill  which  he  retains 
in  his  possession.    The  question  is,  therefore,  whether 
he  has  not  proved  for  an  integral  part  of  the  same  debt. 

Mr.  Anderdon.  If  a  new  right  of  action  accrues  to  a 
creditor,  after  he  has  made  his  proof,  cannot  he  sue  the 
bankrupt,  notwithstanding  he  has  proved  under  the  fiat? 

Sir  John  Cross. — If  the  bill,  being  dishonoured  after 
the  bankruptcy,  creates  a  new  debt,  then,  according  to 
that  reasoning,  the  creditor  could  not  prove  the  bill 
under  the  fiat ;  but  it  has  been  a  long  time  the  law,  that 
a  bill,  though  not  due  until  after  the  bankruptcy,  may 
nevertheless  be  proved,  and  even  though  not  due  at  the 
time  of  proof.  The  question  is  here,  whether  the  cre- 
ditor has  not  made  his  election  to  prove  for  such  part  of 
the  debt  as  he  could  then  prove,  as  well  as  for  the 
remainder,  which  became  payable  afterwards.  I  am 
certainly  disposed  in  this  case,  if  I  can  do  it,  to  follow 
Lord  Eldoris  principle  in  Ex  parte  Dickson  (a),  and  to 
give  the  bankrupt  the  benefit  of  the  59th  section  of  the 
statute,  as  it  is  a  remedial  law,  and  ought  to  receive  a 
liberal  construction.  But  as  the  cases  are  somewhat 
conflicting,  I  should  wish  to  consider  the  point. 

(•)  1  Rose,  98. 
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HU.  Sir  Johx  Ceots  now  delivered  bis  judgment  as  fol- 
lows: — This  is  a  petition  of  the  bankrupt,  complaining 
that  a  creditor,  who  has  proved  under  the  fiat,  has  sub- 
sequently brought  an  action  against  him  on  four  bills  of 
exchange,  which,  it  is  contended,  formed  a  portion  of 
the  same  debt,  for  part  of  which  the  proof  was  made  ; 
and  praying,  ore,  a  stay  of  proceedings  in  the 

action.    I  hare  looked  through  all  the  authorities  on 
this  subject,  with  an  anxious  desire  to  give  all  the 
remedy  that  I  could  to  the  bankrupt.  The  first  question 
is,  whether  the  sum  already  proved  by  the  creditor,  and 
the  sum  for  the  recovery  of  which  he  has  brought  an 
action  against  the  bankrupt,  constitute  together  one  and 
the  same  debt.    The  only  cases  which  apply  to  the  facts 
of  the  present  case  are,  Ex  parte  Dickson  {a),  and  Ex 
parte  Sly  b) ;  for  in  all  the  other  cases  the  proof  and  die 
were  for  distinct  debts.    Ex  parte  Dickson  was  a 
where  two  bills,  one  for  100/.,  and  the  other  for 
92/.,  were  given  by  the  bankrupt  for  a  general  balance 
owing  from  him  to  a  creditor;  the  100/.  bill  not  being 
paid  when  due,  lie  brought  an  action  on  it,  and  took  the 
bankrupt  in  execution:  and  the  92L  bill  was  shortly 
afterwards  returned  to  him  dishonoured,  and  he  took  it 
up  and  proved  it  under  the  commission.    Under  these 
circumstances  the  bankrupt  applied  to  be  discharged 
out  of  execution,  on  the  ground  that  the  proof  was  an 
election  to  relinquish  the  action,  and  come  in  under 
the  commission;    and  Lord  Eldon  made  the  Order 
on  the  creditor,  without  prejudice  to  liis  proving  under 
the  commission.     That  case  was  referred  to  in  the 
subsequent  one  of  Watson  v.  Medex  (c),  which  oc- 
curred in  the  Court  of  King's  Bench.     There  two 
parcels  of  goods  were  sold  to  the  bankrupt  at  different 
(«)  1  Roe,  98.  (fr)  2  Gr.  &  J.  169.  (0  1  B.  Sc  Aid. 
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times,  and  paid  for  by  bills;  and  the  vendors  proved  1841. 
under  the  commission  for  the  amount  of  the  first  parcel,  ^  ^Tte 
they  then  holding  the  bill  given  in  payment  for  the  n»wto1*« 
same ;  the  bill  for  the  other  parcel  having  been  nego- 
tiated by  them  prior  to  the  bankruptcy,  and  being  then 
outstanding,  was  afterwards  dishonoured;  and  it  was 
held,  that  the  vendors  were  not  precluded  by  the  statute 
49  Geo.  3.  c.  111.  s.  14.  from  suing  the  bankrupt  for 
the  amount  of  the  last  parcel  of  goods.  In  that  case 
Lord  Tenterden,  then  Mr.  Justice  Abbott,  in  giving  his 
judgment,  says :  "  There  is  a  manifest  difference  between 
the  language  of  the  two  parts  of  this  section ;  the  first 
part  enacts,  that  the  creditor,  who  has  brought  any 
action  in  respect  of  any  demand  which  arose  prior  to  the 
bankruptcy,  or  might  have  been  proved  as  a  debt,  shall 
not  prove  a  debt  under  such  commission,  or  have  a  claim 
for  a  debt  entered  upon  the  proceedings,  without  relin- 
quishing such  action.  Upon  this  part  of  the  section  the 
decision  by  the  Lord  Chancellor  in  Ex  parte  JDichson(a) 
took  place.  The  second  part  of  the  section  says,  that '  the 
proving  or  claiming  a  debt  under  a  commission  shall  be 
deemed  an  election  by  such  creditor,  with  respect  to  the 
debt  so  proved  or  claimed,  thereby,  as  it  appears  to  me, 
tying  up  the  election,  and  confining  it  to  the  particular 
debt  •  so  proved  or  claimed/  "  The  enactment  on  this 
subject  in  the  59th  section  of  the  6  Geo.  4.  c.  16.  is 
expressed  in  the  same  words.  The  question  is  there- 
fore in  the  present  case,  whether  the  sum  of  800/.  for 
which  the  proof  was  made,  and  the  sum  of  620/.  for 
which  the  action  was  brought,  are  parts  of  the  same 
debt,  or  whether  they  are  to  be  considered  as  different 
debts.    I  certainly  am  not  able  to  distinguish,  from  the 

(a)  1  Rose,  98. 
VOL.  II.  O  O 
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1841.      account  current,  whether  they  are  different  debts  or  not. 

eT^  But  in  parU  Sly  (a)»  Sir  JoAn  Leach  beld'  that  tbe 
KtwToir.     account  current  was  not  decisive  of  the  question;  for 

he  says :  "  That  it  was  originally  one  debt  upon  an 
account  current,  is  clear ;  and  the  question  now  is,  does 
it  still  remain  so  ?  The  petitioner  was  indebted  gene- 
rally for  goods  sold  and  delivered,  for  which  he  gave 
two  bills.  When  bills  are  given,  the  debt  becomes  as- 
signable by  the  mere  transfer  of  the  bills;  and  the  cre- 
ditor, having  thus  received  an  assignable  debt  before  the 
bankruptcy,  by  parting  with  one  of  the  bills,  assigns  so 
much  of  the  debt,  and  the  holder  is  from  that  moment 
the  creditor  of  the  bankrupt,  and  during  the  interval  of 
his  possessing  the  bill  is  the  only  one  who  could  prove 
it.  At  the  time,  therefore,  that  the  creditor  proved  one 
part  of  the  debt,  he  had  assigned  the  other,  not  only  in 
equity,  but  at  law.  After  the  bankruptcy,  he  receives 
what  may  be  termed  a  re-assignment ;  that  is,  he  gets 
back  the  bill  by  payment.  He  is  thus  a  creditor  of  the 
bankrupt  upon  an  entirely  new  debt;  and  I  must  decide, 
that  this  is  not  a  proceeding  at  law  for  the  same  demand 
for  which  the  proof  was  made."  Now  I  am  unable  to 
discover  any  difference  in  principle  between  that  case 
and  this;  and,  therefore,  without  expressly  overruling 
the  authority  of  Ex  parte  Sly,  I  cannot  decide  this  case 
in  favour  of  the  petitioner.  In  dismissing  the  petition, 
however,  it  must  be  without  costs. 

Petition  dismissed,  without  costs. 

(a)  2  G.  &  J.  163. 
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Ex  parte  Sheppard. — In  the  matter  of  Barlow.  

THIS  was  a  petition  of  the  vendor  of  certain  shares  S**%*u, 

in  the  United  States  Bank,  claiming  a  lien  on  the  shares  wherTa  bank- 

for  such  part  of  the  purchase  money  as  was  unpaid,  and  SJ^^J1* 

praying,  as  in  the  case  of  an  equitable  mortgagee,  that  J^ni^d*  "* 

the  shares  might  be  sold,  and  that  he  might  beat  liberty  s«ales 

°  J  the  certificates 

to  prove  for  the  difference.    It  appeared  that  the  bank-  of  which  were 

,  .  left  in  the  hands 

rupt  had  contracted  to  buy  these  shares  of  the  petitioner  of  the  vendor, 

n  s  ti  *>cc  u  r  i  ( y  for 

for  2700/.,  a  small  part  only  of  which  he  had  paid,  and  the  payment  of 
the  certificates  of  the  shares  were  left  in  the  hands  of  p^rt?oTofSthe 
the  petitioner,  as  a  security  for  the  amount  of  the  pur-  j^^/J0" 
chase  money.  «'SS33fS 

in  the  caae  of 

Mr.  Ellison,  in  support  of  the  petition.    If  the  as-  nwr^a'gec,  to 
signees  choose  to  take  these  shares  at  the  price  agreed  Mte°of the'0' <h* 
upon,  the  petitioner  will  be  happy  to  transfer  them  jj 
and  receive  the  money.   They  have,  however,  refused  unpaid  purchase 

'  *  9  money,  with 

to  do  so ;  and  therefore  the  case  falls  within  the  principle  !ibe?y  to  prove 

for  the  differ- 

of  Ex  parte  Twining  (a),  lately  decided  by  this  Court ;  ence, 
where  a  quantity  of  tea  having  been  sold  to  the  bank- 
rupt, who  only  paid  a  part  of  the  price  before  his  bank- 
ruptcy, and  the  warrants  for  the  delivery  of  the  tea 
remaining  in  the  possession  of  the  vendors  ;  it  was  held 
that  the  vendors  had  a  lien  on  the  tea  for  -the  unpaid 
purchase  money,  and  that  the  right  course  of  pro- 
ceeding was  for  the  vendors  to  apply  to  this  Court  for 
an  Order  for  the  sale  of  the  tea.  The  previous  case  of 
Ex  parte  Moffatt(b),  also,  recognized  the  right  of  an 
unpaid  vendor  to  sell  the  goods,  if  he  had  not  parted 
with  the  possession  of  them,  and  to  prove  for  the  differ- 


(a)  1  Mont  Deac.  fie  D.691. 

(6)  Ibid.  282 ;  S.  C.  on  Appeal,  ante,  p.  170. 
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1841.         Mr.  J.  Russell,  for  the  assignees.    Here  there  was 

eTj^     never  an?  Provable  debt  *  Dut  onty  a  breach  of  contract, 
Sheppabd.    where  the  damages  are  uncertain  and  unliquidated,  and 
therefore  cannot  be  proved.    In  Boorman  v.  Na$h{a\ 
where  a  trader,  who  had  contracted  for  the  purchase  of 
a  certain  quantity  of  oil  for  a  certain  price,  to  be  deli- 
vered at  a  future  day,  became  bankrupt  before  that  day 
arrived ;  it  was  held,  that  the  vendor  could  not  prove 
the  amount  of  the  price  under  the  commission,  and 
therefore  that  the  certificate  of  the  bankrupt  was  no 
bar  to  an  action  againt  him  for  not  accepting  and  pay- 
ing for  the  oil.    The  same  principle  was  also  acted 
upon  in  G  reen  v.  Bichncll  (b).    In  that  case  G.  agreed 
to  sell  to  B.  all  the  oil  which  should  arrive  by  a  certain 
ship,  which  B.  was  to  receive  within  fourteen  days  after 
the  landing  of  the  cargo,  and  pay  for  at  the  expiration 
of  that  time  by  bills  or  money,  at  a  specified  price  per 
tun,  with  customary  allowances.  When  the  ship  arrived 
and  the  cargo  was  landed,  G.  tendered  the  oil  to  B.  at 
the  end  of  the  fourteen  days ;  but,  the  market  price  of 
the  oil  being  then  lower  than  the  contract  price,  B. 
refused  to  accept  the  oil.    Under  these  circumstances,  it 
was  held  by  the  Court  of  Queen's  Bench,  that,  B. 
having  become  bankrupt  after  the  refusal,  G.  could  not 
prove  for  this  breach  of  contract  under  the  commission ; 
for  that,  although  G.'«  claim  would  be  measured  by  the 
difference  between  the  contract  and  market  prices  at  the 
time  when  B.  should  have  fulfilled  his  contract,  yet 
the  data  on  which  the  calulation  must  proceed  were  not 
so  settled  as  to  admit  of  no  dispute,  and  render  the  inter- 
vention of  a  jury  unnecessary;  and  consequently  the 


(a)  9  B.  &  C.  1 45.  See  note  on  ihis  cmc,  3  Dcac.  &  C.  802. 
(6)  8  Adol.  fit  E.  701. 
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claim  of  G.  was  not  for  a  debt,  but  for  damages.  Both  1841. 
these  cases  decide,  that  if  A.  agrees  to  buy  of  B.  goods  E^p^rte 
of  a  certain  quantity,  at  a  certain  price,  to  be  accepted  Shkppabd. 
and  paid  for  at  a  future  day,  and  the  breach  of  contract 
is  not  till  after  A,  becomes  bankrupt,  B.  has  not  a 
provable  debt ;  and  the  circumstance  of  part  of  the  pur- 
chase money  having  been  paid  before  the  bankruptcy, 
makes  no  difference  in  the  case.  In  Green  v.  Bick- 
nell  (a),  both  the  price  and  the  quantity  of  the  oil  were 
ascertained  before  the  bankruptcy ;  and  yet,  if  the  pur- 
chaser had  refused  to  pay  one  farthing  of  the  sum  agreed 
upon,  the  vendor  could  only  have  brought  an  action 
against  him  for  damages  occasioned  by  the  breach  of 
contract.  The  rule  appears  to  be  this:  that  if  A.  is  the 
vendor  of  a  chattel,  which  passes  by  delivery,  and  the 
bankruptcy  of  the  vendee  intervenes  between  the  sale 
and  delivery,  the  vendor  cannot  prove  under  the  fiat. 
The  case  of  Ex  parte  Moffatt  (6),  that  has  been  relied 
on,  was  decided  on  the  custom  of  the  tea  trade.  Here 
no  custom  of  the  trade  has  been  alleged. 

Sir  John  Cross. — This  appears  to  me  a  very  clear 
case.  A  sale  of  shares  was  effected  between  the  peti- 
tioner and  the  bankrupt  to  the  amount  of  2700/.  The 
bankrupt  contracts  to  buy,  but  leaves  the  shares  in  the 
hands  of  the  seller.  The  purchase  was  completed, 
though  the  money  was  solvendum  in  futuro.  The  bank- 
rupt pays  a  few  pounds  on  account,  and  the  remainder  of 
the  purchase  money  is  still  due  to  the  petitioner.  It  has 
been  contended,  that  this  is  a  demand  for  unliquidated 
damages;  but  the  remainder  of  what  is  owing  of  the 
specified  purchase  money  is  the  measure  of  all  the  da- 

(«)  8  Adol.  &  E.  701.  (b)  1  Moot  Deac.  fit  D.  282  ;  2  Id.  170. 
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1841. 

Ez  parte 
Shift  abd. 


mages.  In  Green  v.  Bicknell(a),  the  refusal  of  the 
purchaser  to  take  the  oil  was  before  the  bankruptcy,  and 
there  was  no  pledge.  In  Boorman  v.  Nash  (0),  it  was 
merely  held  that  a  bankrupt,  notwithstanding  his  certi- 
ficate, was  liable  to  an  action  for  not  accepting  and  pay- 
ing for  a  quantity  of  oil  which  he  had  purchased,  and 
which  was  not  to  be  delivered  till  a  future  day,  before 
which  day  the  bankruptcy  intervened.  Neither  of  these 
decisions  appears  to  mc  to  apply  to  the  present  case. 
Here  the  vendor  had  a  lien  on  the  thing  sold  for  the 
unpaid  purchase  money,  and  has  the  same  rights  as  an 
equitable  mortgagee.  The  Order  must  be,  therefore,  as 
prayed,  with  an  allowance  of  the  same  costs,  as  an 
equitable  mortgagee  with  a  written  memorandum  is 
to. 

Order  as  prayed. 


<a)  8  Adol.fitE.701. 


(fc)  9  B.  fit  C.  145. 


Serj$anU'  Inn 
Hall, 

11. 


Under  a  joint 
fiat,  if  tbe  in- 
terests of  tbe 
separate  credi- 
tors require  it, 
the  Court  will 
make  an  Order 
for  the  appoint- 
ment by  them  of 
an  inspector  to 
collect  in  the 
sepante  effects, 
with  authority 


Ate.  in  the 
i  of  tbe 


Ex  parte  Wright  and  others.— In  the  matter  of 
Daintry  and  Ryle.  

This  was  the  petition  of  some  of  the  separate  creditors 
of  the  bankrupt  Ryle,  alleging  that  the  debts  and  credits 
of  his  separate  estate  amounted  to  a  large  sum,  and 
praying  that  an  inspector  might  be  appointed  to  watch 
over  the  interests  of  the  petitioners,  and  the  other 
separate  creditors  of  his  estate. 

Mr.  Anderdon,  in  support  of  the  petition,  said,  that  it 
would  not  answer  in  this  case  to  have  a  new  choice  of 
assignees,  for  the  purpose  of  electing  one  of  the  separate 
creditors  ;  and  that  the  order  which  the  Court  made  in 
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Ex  parte  Ackroyd  (a)  for  the  appointment  of  an  inspec- 
tor, where  the  interests  of  the  assignees  were  adverse  to 
those  of  the  general  creditors,  had  been  found  to  work 
well. 

Sir  John  Cross. — There  is  no  question  in  this  case, 
as  to  the  propriety  of  appointing  an  inspector;  the  only 
question  is,  as  to  his  powers.  I  think  that  an  inspector 
should  be  appinted  at  a  meeting  of  the  separate  creditors 
duly  called  for  that  purpose,  and  that  he  should  be 
authorized  to  collect  in  all  the  separate  debts,  with 
authority  to  bring  actions  in  the  names  of  the  assignees, 
upon  giving  them  a  sufficient  indemnity. 

The  Order  was,  that  a  meeting  of  the  separate 
creditors  of  Ryle  should  be  held,  with  liberty  for 
such  creditors  to  appoint  one  or  more  person  or 
persons  to  be  an  inspector  or  inspectors  of  his 
separate  estate,  who  should  be.  authorized  to 
collect  in  all  his  separate  debts  and  effects, 
and  to  bring  actions  in  the  names  of  the  assignees 
for  the  purpose  of  realizing  his  separate  estate, 
upon  entering  into  a  proper  indemnity  to  the 
assignees  against  the  costs  in  such  actions;  that 
the  inspector  should  pay  all  monies  received  by 
him  into  the  hands  of  the  bankers  already  ap- 
pointed by  the  creditors;  that  the  inspector 
should  have  free  access  to  all  books  and  papers 
relating  to  such  separate  estate,  with  liberty  to 
take  copies  thereof,  or  extracts  therefrom ;  and 
that  the  costs  of  this  petition,  and  the  execution 
of  the  Order  should  be  paid  out  of  the  separate 
estate. 

(«)  1  Mont.  Deac.  &  D.  556. 


1841. 


Ex  parte 
Whioht. 
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Ex  parte  William  White.— In  the  matter  of 

Strjeanti'  Inn  _  ,  _, 

Hail,  Catherine  Alexandria  Hallin.  

Dtctmbtr  13. 

The  bankrupt's  XlIIS  was  a  petition  of  the  assignee  of  the  bankrupt's 

goods  having 

been  seised  io  estate,  praying  that  the  solicitor  might  be  directed  to  pay 
nearly  five  pan  to  the  official  assignee  the  sum  of  95/.  6*.,  which  he  had 
STthe  fia"  01  '  received  under  the  fiat  so  long  ago  as  in  the  beginning 
anihority  of  the  of  the  year  1837.  The  solicitor  acknowledged  the 
an  undertaking  receipt  of  the  money,  and  that  his  bill  up  to  the  choice 

officcVio^ndom-  °^  ass^ees  naa"  Deen  Pa*^  5  Dut  ne  claimed  a  lien  on  the 
nify  him  against  money  jn  his  hands  under  the  following  circumstances. 

the  consequen-  *  ° 

ces  of  his  relin-  h  appeared  that  previous  to  the  issuing  of  the  fiat,  the 

quisliing  tlie 

possession  of  bankrupt's  goods  had  been  taken  in  execution  under 
refurning'nuifa  three  several  writs  of  fieri  facias  for  levying  75/.  2s. 
that  he  had  not,  The  solicitor  alleged,  that,  after  the  petitioner  was  ap- 
liabuftTon'thU*  pointed  assignee,  he,  the  solicitor,  with  the  sanction  of 
aTy^poa    the  Petitioner,  prevailed  on  the  sheriff's  officer  to  give  up 

SoneyDinUhPu'    the  %0od*  aild  retUm  *ulla  b(ma>  UP°n  the  •olicitor 

hands.  giving  an  undertaking  in  writing  to  indemnify  the  sheriff 

from  the  consequences  of  making  such  return.  That 
the  solicitor  accordingly  gave  this  indemnity,  and  there- 
upon claimed  to  retain  the  95/.  Gs.  until  he  was  released 
from  his  indemnity,  or  until  the  execution  creditors  had 
released  the  sheriff,  and  also  until  the  payment  of  his 
bill  for  business  done  in  the  bankruptcy  since  the  choice 
of  assignees,  amounting  to  281.  17*. 

The  assignee  denied,  however,  that  he  had  ever  autho- 
rized or  requested  the  solicitor  to  give  such  an  indemnity; 
nor  was  there  any  evidence  adduced  as  to  the  nature  of 
the  alleged  indemnity.  The  fiat  was  issued  on  the  25th 
February  1837,  and  the  petitioner  was  etiosen  sole 
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assignee  on  the  24th  March  following ;  and  on  the  20th 
May  last  the  solicitor  was  removed  by  the  assignee. 

Mr.  Martindale,  in  support  of  the  petition. 

Mr.  Anderdon,  contrd,  said  that  it  would  be  unjust  to 
deprive  the  solicitor  of  the  only  security  which  he 
possessed  to  protect  himself  from  the  consequences  of  his 
indemnity  to  the  sheriff,  which  he  had  entered  into  with 
the  express  sanction  of  the  assignee.  In  Ex  parte 
Bowden  (a)  it  was  held,  that  an  official  assignee  could 
not,  under  the  1  &  2  Will.  4.  c.  56-  s.  22.,  take  the  bank- 
rupt's money  out  of  the  hands  of  the  solicitor  to  the  fiat, 
without  discharging  his  lien. 

Sir  John  Cross. — It  does  not  appear  to  me,  that 
there  is  any  analogy  between  this  case  and  Ex  parte 
Bowden,  The  solicitor  received  this  money  in  the  early 
part  of  1837,  nearly  five  years  ago ;  and  he  now  contends 
that  he  has  still  a  right  to  retain  it  in  his  hands,  because 
he  at  that  distant  period  of  time  gave  some  undertaking 
or  other  to  indemnify  a  sheriff's  officer  for  relinquishing 
the  possession  of  the  bankrupt's  goods,  which  he  had 
seized  under  a  writ  of  execution.  There  is  no  evidence 
whatever,  as  to  what  was  the  nature  of  that  undertaking 
or  indemnity ;  and,  although  it  is  stated  in  the  solicitor's 
affidavit  that  the  indemnity  was  given  with  the  sanction 
of  the  assignee,  yet  it  is  sworn  by  the  assignee,  that  he 
did  not  authorize  or  request  the  solicitor  to  give  any 
such  indemnity.  There  is  no  proof  of  any  authority  from 
the  assignee ;  it  must  be  taken  therefore  to  have  been  the 
sole  gratuitous  act  of  the  solicitor.   If  he  had  no  autho- 

(a)  2  Dm.  &  C.  182. 


1841. 

Ex  parte 
WlllTB. 
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Ex  parte 
Wiiitx. 


1841.  rity  therefore  to  give  any  such  indemnity,  he  has  acted 
contrary  to  law,  in  retaining  this  money  so  long  in  his 
hands,  and  preventing  the  distribution  of  it  amongst  the 
bankrupt's  creditors.  But,  even  supposing  he  had  been 
authorized  to  give  an  indemnity,  there  is  no  evidence 
that  he  was  ever  called  upon  to  pay  anything  by  reason 
of  his  indemnity ;  and  therefore  there  appears  to  be  no 
justification  for  his  retaining  this  money.  Under  all 
these  circumstances,  I  think  that  the  application  has  been 
very  properly  made  by  the  creditors'  assignee  for  the 
payment  over  of  this  money  to  the  official  assignee. 
Then,  as  to  the  claim  for  his  costs  incurred  subsequently 
to  the  choice  of  assignees, — if  a  solicitor  wrongfully 
retains  a  sum  of  money  in  his  hands,  he  has  no  lien  on 
it  for  his  subsequent  services.  The  Court,  however, 
recommends  it  to  the  assignee  to  allow  the  amount  of 
these  costs  out  of  the  sum  in  question,  by  way  of  set  off. 

Order  as  prayed. 


Serjeants'  Inn 
Hall, 

13. 


Where  a  soli- 
citor was  em- 
ployed by  the 
trustees  under  a 
Uustdeed.io  the 
preptratioD  of 
the  deed  and  the 
execution  of  the 
trusts,  ami  the 
trustees  were 
afterwards  chosen 
had  assigned  his 
which  had  come 
the  trust  deed. 


Ex  parte  William  Dean  and  Charles  Warwick. 
— In  the  matter  of  Joshua  Gibson,  and  Joseph 
M'Glasson.  

THIS  was  also  a  petition  of  assignees  against  the  late 
solicitors  to  the  fiat,  praying  that  they  might  be  ordered 
to  pay  over  to  the  assignees  two  several  sums  of 
84/.  14*.  4c/.  and  400/. 

The  fiat  issued  on  the  8th  February  1837. 

assignees  under  a  subsequent  fiat  in  bankruptcy  issued  against  the  party  who 
effect*  under  the  trust  deed  :  Held,  that  the  solicitor  could  not  retain  a  sum 
to  his  hands  since  the  bankruptcy,  in  satisfaction  of  his  charges  relating  lo 
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The  petitioners  alleged,  that  upon  an  account  stated 
between  the  assignees  and  the  solicitors,  after  giving  full 
credit  to  the  latter  for  all  payments  made  by  them,  and  for 
the  amount  of  their  various  bills  of  costs,  there  remained 
in  their  hands  a  balance  of  84/.  14s.  4d.,  for  which  they 
were  accountable  to  the  bankrupt's  estate ;  and  that  on 
the  13th  February  1837,  which  was  after  the  issuing  of 
the  fiat,  they  received  an  order  on  the  London  and  West- 
minster Bank  for  the  sum  of  400/.,  for  which  they  were 
also  accountable  as  part  of  the  bankrupt's  estate.  The 
solicitors,  however,  claimed  to  retain  the  400/.,  in  satis- 
faction of  their  costs  and  charges  for  preparing  a  trust 
deed  of  the  effects  of  the  bankrupt,  dated  the  10th  Fe- 
bruary 1837,  and  for  payments  connected  therewith; 
under  which  deed  the  petitioners  were  trustees.  The 
account  which  the  solicitors  rendered  of  these  charges  by 
payments,  was  as  follows  : 

Paid  an  accountant  for  investigating  the  £  s  d 
affairs  of  the  bankrupts  previous  to  their 
bankruptcy,  for  assisting  in  procuring 
the  assignment,  and  for  obtaining  proofs 
and  powers  of  attorney  after  the  bank- 
ruptcy to  carry  the  choice  of  assignees    .    131  19  7 

Payments  to  other  persons  23  1 1  5 

Bill  of  costs  of  the  solicitors  259  19  7 

£415  10  7 

In  answer  to  the  allegations  in  the  petition,  the  soli- 
citors in  their  affidavit  stated  that  they  were  ready  to 
pay  to  the  petitioners  the  balance  claimed  by  them  of 
84/.  14*.  4d.,  after  deducting  therefrom  the  sum  of 
17/.  14s.  for  the  expences  of  a  journey  to  Liverpool, 


1841. 

Ex  parte 
and  another. 


Digitized  by  Google 


440  CASES  IN  BANKRUPTCY. 


1841.  undertaken  by  them  at  the  request  of  one  of  the  assignees ; 
^2t*  and  that  the  accountant  was  not  employed  or  retained  by 
a^J^km  *ne  ■ohcitora*  but  by  the  petitioners  and  the  other  cre- 
ditors of  the  bankrupts.  The  solicitors  then  went  into  a 
long  statement  justifying  the  amount  of  their  charges, 
and  stating  that  they  always  considered  that  the  peti- 
tioner Dean  fully  approved  of  and  acquiesced  in  their 
application  of  the  sum  of  400/.  in  payment  of  the  above 
costs,  and  that  he  never  objected  to  such  application, 
although  it  was  mentioned  in  the  balance  sheet  of  the 
bankrupts  as  having  been  handed  over  to  the  solicitors ; 
and  that  at  the  audit  meeting  on  the  4th  July  1837,  the 
petitioners  disregarded  all  notice  of  the  400/. 


Mr.  Anderdon,  in  support  of  the  petition,  said  that 
the  case  just  decided  of  Ex  parte  White  (a)  must  govern 
this. 


Mr.  Keene,  contra.  With  respect  to  the  sum  of 
84-/.  14*.  4rf.— the  bill  of  costs  of  the  solicitors  was  in  their 
absence  taxed  by  the  Commissioners,  and  a  charge  of 
17/.  14*.  for  attending  a  meeting  at  Liverpool  was  dis- 
allowed by  the  Commissioners,  although  the  solicitors 
were  specially  requested  by  Dean  to  attend  such  meeting, 
and  were  obliged  to  take  a  journey  from  London  to 
Liverpool  for  that  purpose.  They  have  a  right  therefore 
to  deduct  the  amount  of  this  charge  from  the  balance 
claimed  of  84/.  14*.  4rf.  As  to  the  sum  of  400/., — the 
question  is,  whether,  as  this  money  was  received  under 
the  trust  deed,  and  the  solicitors  had  therefore  a  lien  on 
this  sum,  as  against  Dean  and  Warwick  as  the  trustees 
under  that  deed,  Dean  and  Warwick  can  now  dispute 

(a)  See  ante,  p.  436. 
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this  lien,  and  claim  the  whole  sum  in  their  character  of  1841. 

assignees  under  the  bankruptcy.   As  they  originally  em-  ^"JUne 

ployed  the  solicitors  in  their  character  of  trustees  under  Dk*k 
the  deed  of  trust,  they  have  no  right  now  to  throw  off 
their  character  of  trustees,  and  claim  the  whole  of  the 
money  as  assignees. 

Sir  John  Cross. — This  is  a  petition  of  assignees 
calling  upon  the  solicitors  to  pay  over  to  them  a  sum  of 
money,  which  formed  part  of  the  bankrupt's  effects,  and 
which  was  received  by  the  solicitors  subsequently  to  the 
issuing  of  the  fiat,  as  well  as  a  sum  of  84/.  14*.  id., 
which  the  assignees  claim  as  a  balance  on  an  account 
stated,  after  allowing  the  solicitors  the  whole  amount  of 
their  costs  as  taxed  by  the  Commissioners.    That  is  the 
state  of  the  case.   There  is  no  dispute  that  the  400/.  was 
received  by  the  solicitors  after  the  bankruptcy ;  and  the 
question  is,  whether  money  so  received  by  them  can  be 
retained  by  them  against  the  assignees,  in  satisfaction  of 
a  debt  due  to  the  solicitors  before  the  bankruptcy  from 
the  assignees  in  their  then  character  of  trustees  under  a 
trust  deed.    The  solicitors  allege,  that  they  were  profes- 
sionally retained  in  various  matters  relating  to  the  pre- 
paration and  the  execution  of  the  deed  of  trust;  and  if  what 
they  state  is  correct,  there  is  no  doubt  but  that  they  have 
a  right  to  be  paid  by  some  person  or  other.    But  the 
question  I  have  now  to  decide  is  a  pure  question  of  law, 
as  to  the  administration  of  the  effects  of  the  bankrupts. 
The  deed  of  assignment  was  void  altogether ;  but  this 
does  not  impair  the  right  of  the  solicitors  to  sue  the  party 
who  employed  them  to  prepare  it.    It  is  another  ques- 
tion, however,  whether  they  have  a  right  to  pay  them- 
selves with  the  monies  they  have  received  under  this  fiat; 
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1841.  and  I  am  clearly  of  opinion,  that  they  have  no  such  right. 
Ex  parte  This  sum  of  400/.  therefore  cannot  be  retained  by  them, 
but  must  be  paid  over  to  the  assignees.  As  to  the  sum 
of  84/.  14*.  4<f.,— it  is  equally  clear  that  this  is  the  balance 
of  an  account  which  has  been  settled  and  allowed  by  the 
Commissioners,  who  disallowed  their  charge  for  17/.  14*., 
which  they  now  claim  to  deduct  from  this  last  mentioned 
sum.  The  Order  must  therefore  be  as  prayed,  for  the 
payment  by  the  solicitors  of  the  two  sums  of  4O0/.  and 
84/.  14*.  4rf. 

Order  as  prayed. 


S***mii,Inn        Ex  parte  Mextos.— In  the  matter  of  Procter 

December  13. 

Where  a  party  THIS  was  a  petition  to  stay  the  bankrupt's  certificate, 
hat  not  come  in 

as  a  creditor  un-  under  the  6  Geo.  4.  c.  16.  s.  130.,  on  the  ground  that  he 

der  the  fiat,  he    .    .   .        rkr..    .  .      .  _..  , 

canoot  petition  had  lost  201.  in  one  day  by  wagering.    The  charge 

tificate.1*1*       *g*inst  him  was,  that  he  had  laid  and  lost  a  wager  of 
20/.  that  he  would  run  a  certain  distance  in  a  given  time. 

Mr.  Keene  was  in  support  of  the  petition. 

Mr.  Chandless,  contra,  objected  to  the  petitioner  being 
heard,  as  he  had  not  come  in  as  a  creditor  under  the  fiat. 
In  Ex  parte  Dodson  (a),  the  Court  refused  to  stay  a  cer- 
tificate, upon  the  petition  of  a  creditor  who  had  not 
come  in  under  the  commission,  and  who  had  the  means 
of  trying  the  validity  of  the  certificate  at  law. 

Mr.  Keene,  in  reply.    Although  a  creditor  has  proved 

(a)  Buck,  225. 
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for  a  debt  that  does  not  amount  to  £02.,  or  has  only  en-  1841. 

tered  a  claim  under  the  fiat,  he  can  petition  to  stay  the  f£"p7rte 

certificate ;  and  it  appears  that  although  a  creditor  has  Mexton. 
had  his  proof  rejected  by  the  Commissioners,  he  is  not 
thereby  prevented  from  petitioning  to  stay  the  certificate, 
as  well  as  to  prove  his  debt ;  Ex  parte  Pearse  (a). 


The  Court,  however,  decided  in  favour  of  the  objec- 
tion. 

Petition  dismissed. 
(«)  Mont.  &  B.  262. 


Ex  parte  George  Thomas  Robert  Reynal  and  others. 
— In  the  matter  of  Frederick  Gye  and  Richard  Court  of  Bemk. 

ruptcv.  Bating- 

Hughes.  kail  Street, 

August. 

THE  petitioners  in  this  case  had  obtained  an  Order  of  The  bankrupts 

purchased  cer- 

the  Court  of  Review,  declaring  them  to  be  equitable  tain  copyhold 
mortgagees  of  certain  property,  called  Vauxhall  Gar-  w!Sxh?res 
dens;  which  Order  contained  the  usual  directions  for  which  weie,  in 
the  sale  of  the  property,  and  for  an  account  to  be  taken  aibet^nUnd- 
of  what  was  due  to  the  petitioners,  and  that  in  case  the  a°  weH  »» on*1' 
Commissioner  should  find  that  any  part  of  the  property 
was  claimed  by  the  assignees,  either  as  part  of  the  per-  jj^jjj,^ 
sonal  estate  of  the  bankrupts,  or  as  being  in  their  pos-  &aecd  lhc  pro- 

pert i  together 

session,  order,  or  disposition  at  the  time  of  their  bank-  with  all  these 

.  fixtures,  de- 

ruptcy,  the  Commissioner  was  to  6tate  that  fact,  and  scribing  them 

precisely  in  the 

keep  a  distinct  account  of  the  monies  arising  from  the  sale  words  used  in 

the  purchase 

deed.  After  the  mortgage,  they  erected  on  the  premises  some  other  fixtures  of  the  like 
nature,  and  continued  in  the  possession  of  the  whole  property  up  to  the  period  of  their  bank- 
ruptcy. Held,  that  all  these  fixtures  passed  to  the  mortgagees,  as  parcel  of  the  mortgaged 
estate,  and  were  not  to  be  considered  as  goods  or  chattels  in  the  order  and  disposition  of  the 
bankrupts  at  the  time  of  their  bankruptcy,  within  the  meaning  of  the  72d  section  of  the 
6  Geo.  4.  c.  16. 
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of  the  property  so  claimed.  When  the  matter  came  before 
the  learned  Commissioner,  the  assignees  claimed  certain 
fixtures  on  the  mortgaged  property,  as  being  goods  and 
chattels  in  the  possession,  order,  and  disposition  of  the 
bankrupts  at  the  time  of  their  bankruptcy,  by  the  con- 
sent and  permission  of  the  true  owner,  within  the 
meaning  of  the  72d  section  of  the  6  Geo.  4.  c.  16.;  and 
both  parties  agreed  to  abide  by  the  decision  of  the 
Commissioner,  as  to  their  respective  rights  to  the  pro- 
perty in  question.  The  material  facts  of  the  case,  and 
the  arguments  of  counsel,  are  fully  gone  into  by  the 
learned  Commissioner  in  his  judgment 

Mr.  Archbold  appeared  for  the  petitioners. 

Mr.  Keene  for  the  assignees. 

Mr.  Commissioner  Holroyd.— In  this  case  the  equi- 
table mortgagees  of  certain  copyhold  property,  and  the 
assignees  of  the  bankrupts,  have  agreed  to  submit  to  my 
decision  upon  the  rights  of  the  respective  parties  to  cer- 
tain trade  and  tenant's  fixtures,  claimed  on  the  one  hand 
by  the  mortgagees,  as  passing  to  them  under  their  mort- 
gage, and  on  the  other  hand  by  the  assignees  of  the 
bankrupts,  as  part  of  the  goods  and  chattels  of  the 
bankrupts,  or  as  being  in  their  order  and  disposition  at 
the  time  of  the  bankruptcy. 

Messrs.  Gye  and  Hughes,  the  bankrupts,  were  the 
proprietors  of  Vauxhall  Gardens.  They  purchased  the 
property  of  Mr.  Barrett  in  March  1825.  The  property 
was  copyhold,  held  of  the  lord  of  the  manor  of  Ken- 
nington. 


1841. 

Ex  parte 
Key  nal 
and  others. 
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The  deed  of  covenant,  under  which  the  purchase  is  1841. 
made,  recites  the  agreement  for  sale  of  the  said  copyhold  ^f^X 
hereditaments,  together  with  all  the  fixtures,  scenery, 
paintings,  tables,  benches,  and  every  other  article  and 
thing  belonging  to  Barrett,  in  and  about  the  said  gar- 
dens. This  recital  is  followed  by  a  covenant  to  sur- 
render all  that  substantial  brick  dwelling-house,  called 
Spring  Garden  House,  with  the  gardens  thereto  belong- 
ing or  adjoining,  usually  called  or  known  by  the  name 
of  Vauxhall  Gardens,  and  a  piece  of  ground  in  the 
occupation  of  a  Mr.  Solomonson  as  tenant,  and  also  all 
that  piece  or  parcel  of  ground  called  the  Coachfield,  and 
the  workshop,  sheds,  icehouse,  great  room,  orchestra, 
covered  walks,  open  walks,  ways,  passages,  pavilions, 
boxes,  and  spring  gardens,  yards,  and  pond,  and  also  an 
aqueduct  to  supply  the  said  pond  at  Vauxhall  creek. 
Some  other  premises  are  then  mentioned,  "  together 
with  all  timber  and  timberlike  trees  standing  or  growing 
in  or  upon  the  said  premises,  or  any  part  thereof,  and 

all  other  the  appurtenances  to  the  said  premises  belong- 

•  _  *» 
ing. 

By  indenture  made  on  the  27th  November  1826,  the 
bankrupts  covenant  to  surrender  the  above  mentioned 
property  to  Mr.  Reynal  and  others,  by  way  of  mortgage, 
to  secure  to  them  a  loan  of  7000/.,  with  interest.  On 
the  28th  November  1826,  a  like  covenant  is  made  to 
secure  a  further  sum  of  7000/.;  and  on  the  29th  November 
1826,  a  like  covenant  to  secure  a  further  sum  of  8000/. 

Surrenders  were  made  in  1827,  but  no  admission; 
Messrs.  Reynal  and  others  are  therefore  equitable  mort- 
gagees. 

In  the  mortgage  deeds  the  same  words  arc  used  in 

VOL.  II.  H  H 
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1841.      describing  the  property,  as  are  found  in  the  conveying 
part  of  the  purchase  deed. 

Gye  and  Hughes  continued  in  possession  of  the  pro- 
perty to  the  time  of  their  bankruptcy. 

At  the  time  of  the  purchase  by  Gye  and  Hughes, 
there  were  various  effects  upon  the  premises,  which,  if 
erected  by  a  tenant,  would  come  under  the  denomination 
of  trade  fixtures,  and  tenant's  fixtures.    All  these  Gye 
and  Hughes  took  under  their  purchase  deed.    An  in- 
ventory has  been  made  of  the  fixtures  and  effects  upon 
the  premises.    They  consist  of  stoves,  grates,  bells,  a 
gasometer,  retort  houses,  and  gas  fittings,  steam  engine 
and  saw  mill,  and  other  things  which  might  be  removed 
without  injuring  the  freehold;  and  which,  in  case  of  a 
sale  to  a  purchaser,  with  an  agreement  to  take  the  fix- 
tures at  a  valuation,  or  as  between  an  outgoing  and 
incoming  tenant,  would  be  valued.    There  are  some  few 
things  in  the  inventory,  which  appear  by  the  evidence 
adduced  not  to  be  fixed  at  all,  nor  ever  to  have  been 
fixed.    Respecting  these,  there  can  be  no  question  but 
that  they  pass  to  the  assignees  of  the  bankrupts.  Most 
of  the  articles  in  the  inventory  are  described  by  Mr. 
Ventom,  who  was  examined  in  behalf  of  the  assignees, 
as  tenant's  fixtures,  or  as  trade  fixtures,  capable  of 
removal  without  injury  to  the  freehold.    Some  other 
things  are  described  as  being  loose,  but  appear  to  have 
belonged  to,  and  to  have  been  taken  from,  things  which 
were  fixed.    Some  few  things  are  described  by  Mr. 
Hopkins,  who  was  examined  for  the  mortgagees,  as 
being  permanently  fixed  to  the  freehold,  and  not  capable 
of  removal  without  injuring  the  freehold, — as  the  forge 
in  the  smith's  shop,  and  the  balloon  hall.    But,  for  the 


Digitized  by  Google 


CASES  IN  BANKRUPTCY 


447 


purpose  of  deciding  the  present  question,  I  think  we  1841. 
may  take  the  evidence  of  Mr.  Ventom,  JT"V"W 

Ex  parte 

The  material  question  between  the  parties  is,  whether  Rbynal 

and  * ; '" 

those  articles  which  Mr.  Ventom  calls  tenants*  fixtures 
and  trade  fixtures,  and  which,  he  says,  could  be  removed 
without  injury  to  the  freehold,  pass  to  the  mortgagees 
under  the  mortgage  deed,  or  to  the  assignees  of  the 
bankrupts,  as  part  of  the  personal  estate  and  effects  of 
the  bankrupts,  or  as  being  in  the  order  and  disposition 
of  the  bankrupts  at  the  time  of  their  bankruptcy. 
Now  all  these  fixtures,  except  the  gasometer,  retort 
bouses,  gas  fittings,  the  balloon  hall,  and  the  steam 
engine  and  saw  mill,  were  upon  the  premises  at  the  time 
of  the  mortgage,  and  were  taken  by  Gye  and  Hughes 
under  their  purchase  deed.  The  fixtures  last  mentioned 
have  been  put  up  by  the  bankrupts  since  the  mortgage. 

The  money  borrowed  of  the  mortgagees  was  wanted 
for,  and  applied  to,  the  purchase  of  the  property. 

The  question  of  order  and  disposition  does  not,  I 
think,  arise  in  this  case ;  because  the  clause  72  of  6  Geo. 
4.  c.  16.,  relating  to  order  and  disposition,  clearly  ap- 
plies only  to  goods  and  chattels.  No  goods  and  chat* 
tels,  eo  nomine,  are  included  in  the  mortgage  deeds. 
The  words  used  in  the  mortgage  deed,  in  addition  to 
those  which  are  descriptive  of  the  houses  and  land,  are 
"  the  workshops,  sheds,  icehouses,  great  room,  orchestra, 
covered  walks,  open  walks,  ways,  passages,  pavilions, 
boxes,  and  spring  gardens,  yards,  and  ponds,  and  also 
an  aqueduct  to  supply  the  said  pond  from  Vauxhall 
Creek."  Some  articles  in  some  of  the  above  workshops, 
sheds,  great  room,  orchestra,  &c.  are  claimed  by  the 
assignees ;  but  the  workshops,  &c.,  themselves  are  ad- 

h  h  2 
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1841.      mitted  to  be  part  of  the  mortgaged  estate.    The  articles 
in  question  therefore  must  either  pass  to  the  mortgagees, 

iiX  parte 

Riynal  as  part  of  the  estate  to  which  they  are  annexed, — or  to 
the  assignees,  as  the  goods  and  chattels  of  the  bank- 
rupts. Any  articles  which,  though  loose,  have  been 
disunited  without  leave  or  the  knowledge  of  the  mort- 
gagees, must  I  think  follow  the  fixtures.  They  cannot 
be  considered  as  in  the  order  and  disposition  of  the  bank- 
rupts, with  the  consent  of  the  true  owner.  The  term 
"  fixtures,"  as  observed  by  Mr.  Baron  Parke  in  the  case 
of  Hallen  v.  Runder{a)t  to  which  I  shall  presently  refer 
more  particularly,  has  now  acquired  the  peculiar  mean- 
ing of  personal  chattels  which  have  been  annexed  to  the 
freehold,  but  which  are  removable  at  the  will  of  the 
person  who  has  annexed  them.  Most  of  the  articles 
in  question  are  things  of  this  description,  or  what  are 
ordinarily  called  tenant's  fixtures,  and  could  be  removed 
without  injuring  the  freehold.  Now  the  general  rule 
relating  to  the  right  to  fixtures  is  that  which  prevails 
between  the  heir  and  executor ;  and,  as  between  them, 
the  articles  in  question  would,  I  think,  go  to  the  heir. 
All  the  other  cases,  as  to  landlords  and  tenants,  and 
execution  creditors,  are  mere  exceptions  in  favor  of  trade. 
By  a  conveyance  therefore  of  a  freehold  house  containing 
fixtures,  as  stoves,  grates,  kitchen  ranges,  closets,  &c, 
where  there  is  nothing  to  indicate  a  contrary  intention, 
the  fixtures  will  pass  with  the  house,  and  be  considered 
as  part  of  the  freehold  (6).  In  that  case  Mr.  Justice 
Bayley  says,  "in  the  case  of  an  heir  selling  a  house 
which  descends  to  him,  in  the  absence  of  any  express 
stipulation,  he  would  be  taken  to  sell  it  as  it  came  to  him, 

(a)  3  Tyrw.  959.  (fc)  CoUgrave  f .  Dial  Santo*,  2B.it  Cr.  76. 
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and  the  fixtures  would  pass."  It  seems  to  me,  that  the 
same  rule  must  prevail,  in  the  case  of  a  purchaser  of  an 
estate  mortgaging  the  estate  which  he  purchased — that, 
in  the  absence  of  any  express  stipulation,  he  would  be 
taken  to  mortgage  it  as  it  came  to  him,  and  that  the  fix- 
tures would  pass.  In  this  respect,  a  mortgagee  must,  I 
think,  be  considered  as  a  purchaser,  to  the  amount  of  his 
charge  upon  the  estate. 

In  the  present  case,  most  of  the  fixtures  in  question 
came  to  the  bankrupts  under  their  purchase  deed  as 
part  of  the  estate,  and  the  very  same  words  are  used  in 
the  mortgage  deed  as  are  found  in  the  purchase  deed ;  but 
the  assignees  contend,  that  under  the  mortgage  deed, 
these  fixtures  are  not  to  be  treated  as  parcel  of  the  estate, 
but  as  the  goods  and  chattels  of  the  bankrupts.  I  can- 
not come  to  this  conclusion.  1  am  of  opinion,  that  all 
the  fixtures  upon  the  premises  at  the  time  of  the  mort- 
gage, and  those  also  which  have  been  erected  since  by 
the  mortgagors,  pass  to  the  mortgagees,  as  parcel  of  the 
mortgaged  estate.  I  should  not  have  thought  it  neces- 
sary to  do  more  than  express  my  opinion  upon  this  case, 
in  conformity  with  most  of  the  cases  that  have  occupied 
the  attention  of  the  Courts  upon  this  point,  but  that  I 
find  in  the  latest  case  before  the  Court  of  Review,  Ex 
parte  King  (a),  the  learned  judges,  after  time  taken  to 
consider,  were  divided  in  opinion ;  but,  after  an  attentive 
consideration  of  the  judgments  given  in  that  case,  the 
opinion  which  I  have  formed  upon  the  point  submitted 
for  ray  decision  is  not  in  any  way  shaken.  I  have  always 
considered,  that  personal  chattels  fixed  to  the  freehold 
become  parcel  of  the  freehold ;  but,  if  fixed  by  a  person 
having  a  particular  interest  in  the  freehold  as  a  termor, 

(a)  1  Mont.  D.  &  I).  119. 
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1841.      and  capable  of  removal  without  injuring  the  freehold, 
l^partl  termor  may  disunite  them.    A  mortgagor  in  posses- 

Jri'IThiL  8*on  nas* in  my  opinion,  no  such  interest  in  the  premises, 
as  will  enable  him  to  exercise  this  right  of  a  tenant  for 
years.  He  only  holds  possession  of  the  land  by  the 
permission  of  the  mortgagee,  who  may,  by  ejectment, 
without  giving  any  notice,  recover  against  him.  In  this 
respect,  it  is  said,  the  estate  of  a  mortgagor  is  inferior  to 
that  of  a  tenant  at  will.  Although  judges  have  found  it 
difficult  to  describe  in  proper  terms  the  relation  of  mort- 
gagor in  possession  and  mortgagee,  yet  1  think  it  clear, 
from  all  the  cases,  that  a  mortgagee,  who  merely  receives 
his  interest  from  the  mortgagor  in  possession,  may  at 
any  lime  eject  the  mortgagor,  and  that  such  mortgagor 
can  do  nothing  to  prejudice  the  mortgagee,  without  his 
consent  (a). 

I  will  now  refer  to  some  of  the  principal  authorities 
upon  the  point  in  dispute. 

In  Bacon's  Abr.  Executor,  H.  3,  the  law  is  thus  laid 
down : — If  a  man  erects  a  furnace  in  the  middle  of  a  floor, 
though  it  doth  not  depend  upon  any  wall,  yet  it  goes  to 
the  heir  with  the  land,  and  not  to  the  executor  as  a 
chattel ;  for  it  is  to  be  esteemed  parcel  of  the  house, 
there  placed  on  purpose  by  the  ancestor  to  descend  as 
the  law  would  carry  it;  citing  21  H.  7.  26,  27 ;  Keilw. 
88.  But  if  a  person,  who  hath  a  particular  interest  in 
the  house,  doth  annex  any  thing  to  the  same  for  the 
benefit  of  his  own  trade,  he  may  disunite  during  the 
continuance  of  that  interest,  if  it  may  be  done  without 
any  destruction  or  disadvantage  to  the  freehold;  and 

(a)  See  Doe  v.  Mai»g,  tt  B.  &  C.  767  ;  Pope  v.  Biggs,  9  B.  &  C.  253  ; 
Doe  v.  Cadwallader,  2  B.  &  Ad.  473  ;  Doe  v.  William,  6  Ad.  &  El.  297  ; 
and  Evans  v.  Elliott,  9  Ad.  &  El.  342. 
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therefore  if  a  dyer,  being  a  termor  for  years,  erects  a  1841. 
furnace  in  the  middle  of  the  floor  not  affixed  to  any  wall,  Jl*^ 

'         '       hx  parte 

he  may  take  it  down  during  his  term :  because  such  Rbynal 

and  others. 

trader  erects  for  the  use  of  his  trade,  and  is  owner  both 
of  the  floor  and  the  furnace,  and  it  may  be  disunited  and 
altered  without  prejudice  to  the  landlord.  20  H.  7.  13 ; 
21  H.  7.  27;  Owen,  70,  71. 

In  a  modern  case  of  Lyde  v.  Russell  (a),  the  law,  as 
thus  laid  down  was  recognized,  and  followed ;  it  was 
there  held,  that  the  property  in  fixtures  put  up  by  a 
tenant,  and  which  would  be  in  the  tenant  if  he  removed 
them  during  the  term,  vests  in  the  landlord,  on  the  de- 
termination of  the  term,  as  parcel  of  the  freehold. 

In  Ryal  v.  Rowles(b),  in  which  case  there  were 
several  mortgages,  one  was  a  mortgage  of  a  house  and 
brewhouse  and  all  the  coppers  and  utensils  in  trade.  In 
speaking  of  this  mortgage,  Lord  Hardwicke  says  (c), 
"  The  mortgage  of  Tomhins  is  of  a  double  nature,  of  a 
lease  of  the  house,  with  the  fixed  and  moveable  goods. 
As  to  the  fixed,  there  is  no  title  to  remove  them  till  the 
mortgage  is  satisfied  ;  for  though  they  might  be  seized, 
according  to  Poole's  case  (d),  yet  where  a  trader  erects 
fixtures  to  his  house,  and  leases  it,  neither  he  nor  any 
other  can  remove  them  during  the  term,  any  more  than 
he  can  cut  down  trees  during  the  term  he  had  leased, 
if  they  are  part  of  the  lease  and  not  excepted  thereout ; 
those  which  are  not  fixed  will  be  liable  to  the  seizure  in 
a  lease  of  the  house  with  the  moveables ;  the  whole  rent 
issuing  out  of  the  house,  and  not  out  of  the  chattels. 
5  Co.  17;  Dyer,  212  b." 

And,  again,  Lord  Hardwicke,  in  his  judgment  in  the 

(«)  1  B.  &  Ad.  395.  (c)  1  Ves.  361. 

(6)  1  Vet.  (rf)  1  Salk.  368. 
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1 841.      same  case,  says  (a),—"  As  to  the  mortgages  of  lands 

and  fixtures,  they  are  not  affected  by  the  act  of  par- 
Ex  parte  '       *  J  r 

Rkynal      liament  (meaning  the  clauses  relating  to  reputed  owner- 

and  others. 

ship) ;  but  what  is  affected  by  the  direction  therein  is 
the  assignment  to  Stevens  relating  to  any  utensils  not 
fixed  to  the  freehold." 

In  Ex  parte  Quincy  (b),  Lord  Hardwicke,  from  the 
report  of  that  case,  appears  to  have  said,  "  If  a  man  sells 
a  house  where  there  is  a  copper,  or  a  brewhouse  where 
there  are  utensils,  unless  there  were  some  consideration 
given  for  them,  and  a  valuation  set  upon  them,  they 
would  not  pass."  This  point,  however,  was  not  decided 
by  Lord  Hardwicke ;  and  the  dictum  seems  to  be  at 
variance  with  his  lordship's  observations  in  Ryal  v. 
Bowles.  The  opinion,  therefore,  expressed  by  Lord 
Hardwicke  in  Ex  parte  Quincy  cannot  have  the  weight 
that  would  belong  to  a  judicial  decision  of  that  very 
learned  judge.  The  dictum  too  is  not  supported  by  any 
case  at  law ;  but  on  the  contrary,  in  Colegrave  v.  Dios 
Santos  (c),  it  was  expressly  decided,  that  by  a  convey- 
ance of  a  freehold  house  containing  fixtures,  such  as 
stoves,  grates,  kitchen  ranges,  &c,  where  there  is  no- 
thing to  indicate  a  contrary  intention,  the  fixtures  will 
pass  with  the  house,  and  be  considered  as  part  of  the 
freehold. 

In  the  case  of  Elwes  v.  Maw  {d\  Lord  Ellenborough 
says,  "  Questions  respecting  the  right  to  what  are  ordi- 
narily called  fixtures  principally  arise  between  three 
classes  of  persons.  First,  between  different  descriptions 
of  representatives  of  the  same  owner  of  the  inheritance; 
namely,  between  his  heir  and  executor.    In  this  first 

(a)  1  Ve».  375.  l<")  2  B.  &  C.  76. 

(6)  1  Atk.477.  <<<)  3  East,  38. 
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case,  that  is,  as  between  the  heir  and  executor,  the  rule 
obtains  in  most  rigour  in  favour  of  the  inheritance,  and 
against  the  right  to  disannex  therefrom,  and  to  consider 
as  a  personal  chattel  any  thing  which  has  been  affixed 
thereto.  Secondly,  between  the  executor  of  tenant  for 
life,  or  in  tail,  and  the  remainderman  or  reversioner ;  in 
which  case  the  right  to  fixtures  is  considered  more 
favourably  for  executors,  than  in  the  preceding  case 
between  heir  and  executor.  The  third  case,  and  that 
in  which  the  greatest  latitude  and  indulgence  has  always 
been  allowed  in  favour  of  the  claim  to  have  any  parti- 
cular articles  considered  as  personal  chattels,  as  against 
the  claim  in  respect  of  freehold  or  inheritance,  is  the 
case  between  landlord  and  tenant." 

Colegrave  v.  Dios  Santos  (a)  decides,  that,  as  between 
the  heir  and  executor,  fixtures  commonly  so  called,  but 
removeable  as  between  landlord  and  tenant,  would  be 
considered  as  parcel  of  the  freehold,  and  belong  to  the 
heir.  Lord  Tenterden,  in  that  case,  says,  "  The  rule  of 
law  is  most  strict  between  the  heir  and  the  executor. 
According  to  that  rule,  the  articles  in  the  two  first 
classes  mentioned  by  the  plaintiff's  counsel  (the  articles 
in  one  of  these  classes  being  tenant's  fixtures),  would 
be  considered  as  parcel  of  the  freehold."  Bay  ley,  J., 
and  Best,  J.,  express  similar  opinions. 

In  Hubbard  v.  Bagshawib)  the  Vice-Chancellor  says, 
"  The  general  rule  is,  that  whatever  is  affixed  to  the 
freehold,  whether  by  the  tenant  or  not,  shall  remain, 
and  not  be  removed  by  the  tenant,  but  be  part  of  the 
freehold ;  Co.  Litt.  53  a.  One  exception  to  the  rule  is 
the  case  where  the  tenant,  for  the  purposes  of  trade, 
does,  at  his  own  expense,  erect  buildings  or  affix  ma- 

(a)  '2  B.  fic  C.  76.  (fc)  4  Sim.  326. 
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1841.  chinery.  In  that  case  he  may  remove  them  during  the 
term  ;  Lord  Dudley  v.  Lord  Ward  (a) ;  Pent  on  v.  /fo- 
ld other*  bart(b).  But  in  this  case,  it  is  to  be  observed,  that  the 
steam  engine  was  erected  before  the  mortgage  was  made ; 
and  that  Messrs.  Sharp,  the  mortgagors,  were,  in  point  of 
law,  merely  tenants  at  will  to  the  plaintiffs,  the  mort- 
gagees, part  of  whose  fee-simple  estate  was  the  steam 
engine.  The  law,  therefore,  regarding  the  right  of  the 
tenant  to  remove  machinery  put  up  by  him,  and  the 
evidence  before  the  master  as  to  the  local  custom  autho- 
rizing tenants  to  remove  machinery,  are  not  applicable  to 
the  present  case.  In  Horn  v.  Baker  (c),  Horn  and 
Jackson  were  in  possession,  as  tenants,  of  a  distillery 
house,  wherein  there  were  stills  set  in  brickwork,  and 
let  into  the  ground.  Horn  and  Jackson  became  bank- 
rupts. The  stills  had  not  been  set  up  by  them ;  and,  in 
an  action  by  the  reversioner  against  the  assignees,  it 
was  held  that,  because  the  stills  were  fixed  to  the  freehold, 
they  did  not  pass  to  the  assignees,  but  that  the  vats  did 
pass  to  the  assignees  on  account  of  the  reputed  owner- 
ship. That  case  shows  that,  as  between  the  assignees  in 
bankruptcy  of  the  tenant  and  the  reversioner,  the  assig- 
nees could  not  become  entitled  to  the  steam  engine ;  and 
the  same  point  was  in  effect  decided  in  Ryall  v. 
Ilowles  (d) ;  and  the  case  of  Steward  v.  Lombe(e)  is  a 
strong  decision,  though  not  exactly  of  the  same  point. 

The  case  of  Horn  v.  Baker,  referred  to  and  observed 
upon  by  the  Vice-Chancellor  in  Hubbard  v.  Bagshaw,  is 
one  of  the  leading  cases  upon  the  point.  Sir  George 
Rose,  in  Ex  parte  King(f)  before  referred  to,  seems  to 


(a)  Arab.  113. 
(6)  2  Eut,  88. 
(c)  9  Ea*t,  216. 


(d)  1  Ver.  375. 

(*)  1  Brod.  &  Biog.  506. 

(/)  1  Moot.  Dea.  &  D.  119. 
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think  that  the  vats,  which  were  held  to  pass  to  the  1841. 
assignees  by  virtue  of  the  reputed  ownership,  were  also  Exp^e 
fixtures  as  much  annexed  to  the  building  as  grates,  Retnal 

and  others. 

coppers,  and  boilers.  But,  with  the  greatest  deference 
to  that  learned  judge,  I  cannot  think,  either  from  the 
statement  of  the  facts  of  the  case,  or  from  the  judgment, 
that  they  were  in  any  way  fixed.  The  statement  is,  that 
they  were  supported  by,  and  rested  upon,  brickwork  and 
timber,  but  were  not  fixed  in  the  ground.  The  stills 
are  stated  to  be  set  in  brickwork,  and  let  into  the 
ground.  It  does  not  appear,  that  the  vats  were  set 
in  brick  and  mortar,  but  merely  that  they  were  sup- 
ported by,  and  rested  upon,  brickwork  and  timber. 
The  brickwork  upon  which  the  vats  stood  might  have 
been  let  into  the  ground,  but  the  vats  themselves  were 
not,  as  it  appears  to  me,  fixed  to  the  brickwork.  I  con- 
sider from  the  statement,  that  the  vats  were  supported 
merely  by  pressure  on  the  brickwork ;  they  rested  by 
their  own  weight  on  the  brick  foundation.  These  vats, 
therefore,  were  no  more  fixtures  than  the  wooden  barn, 
for  which  trover  was  held  to  lie,  in  the  case  of  Wans- 
brough  v.  Maton  (a),  which  was  erected  by  a  tenant  on  a 
foundation  of  brick  and  stone,  the  foundation  being  let 
into  the  ground,  but  the  barn  resting  upon  it  by  weight 
alone.  Rex  v.  Otley  (b)  was  decided  on  the  same 
ground,  as  to  a  mill  made  of  wood  which  had  a  founda- 
tion of  brick,  but  the  wood  work  was  not  inserted  in  the 
brick  foundation,  but  rested  upon  it  by  its  own  weight 
alone.  Bay  ley  J.  says,  "It  is  not  parcel  of  the  free- 
hold, unless  it  be  affixed  to  it,  or  to  something  previously 
connected  with  it.  Here  the  mill  was  not  affixed  to  the 
land,  but  merely  rested  on  a  foundation  of  brick."  And 

(a)  4  Ad.  Ac  £1.  884.  (*)  1  B.  &  Ad.  161. 
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1841.      Parke  J.  says,  "here  the  windmill  rested  merely  upon 
Ex  parte     the  brick  foundation,  without  being  annexed  to  it  by 

Reynal  .  „ 

and  others,  cement. 

In  Lee  v.  Risdon  (a),  Lord  Chief  Justice  Gibbs  says  : 
"  The  right  between  landlord  and  tenant  does  not  alto- 
gether depend  upon  the  principle,  that  the  articles  con- 
tinue in  the  state  of  chattels;  many  of  these  articles, 
though  originally  goods  and  chattels,  yet  when  affixed 
by  a  tenant  to  the  freehold,  cease  to  be  goods  and  chat- 
tels by  becoming  part  of  the  freehold ;  and  though  it  is 
in  his  power  to  reduce  them  to  the  state  of  goods  and 
chattels  again,  by  severing  them  during  his  term,  yet 
until  they  are  severed,  they  are  a  part  of  the  freehold ; 
as  wainscots  screwed  to  the  wall,  trees  in  a  nursery 
ground,  which,  when  severed,  are  chattels,  but  standing, 
are  part  of  the  freehold,  certain  grates,  and  the  like. 
And,  unless  the  lessee  uses  during  his  term  his  continu- 
ing privilege  to  sever  them,  he  cannot  afterwards  do  it ; 
and  it  never,  I  believe,  was  heard  of,  that  trover  could 
be  afterwards  brought ;  and  what  my  brother  Burrough 
suggests  to  me  is  very  true,  that  felony  cannot  be  com- 
mitted of  these  things ;  for  if  a  thief  severs  a  copper, 
and  instantly  carries  it  off,  it  is  no  felony  at  common 
law  (b) :  if,  indeed,  he  lets  it  remain  after  it  is  severed  any 
time,  then  the  removal  of  it  becomes  a  felony,  if  he 
comes  back  and  takes  it."  Lord  Tenterden,  in  giving 
his  judgment  in  Colegrave  v.  Diax  Santos,  cites  this 
opinion  of  Lord  Chief  Justice  Gibbs,  on  the  power  of 
tenants  to  remove  fixtures,  and  that  trover  would  not  lie 
for  them.  The  same  was  also  decided  in  Lyde  v.  Rus- 
sell (c).  It  was  decided  by  Lee  v.  Risdon  (a),  that  the 
(a)  7  Taant.  191. 

(6)  By  7  &  8  Geo.  4.  c.  29.  s.  44.,  this  is  dow  declared  to  be  a  felony, 
(f )  1  B.  St  Ad.  394.   See  alio  Avery  v.  Cheulyn,  3  Ad.  6c  El.  75. 
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price  of  fixtures  could  not  be  recovered  under  a  declara-  1841. 
tion  for  goods  sold  and  delivered.    In  Hallen  v.  Run-  ^ 
der  (a),  the  same  point  was  decided  in  the  same  way ;  J^othelt 
but  in  that  case,  the  landlord  having  agreed  to  buy  the 
fixtures  of  the  tenant,  it  was  held  that  the  price  might 
be  recovered,  as  for  fixtures  and  effects  bargained  and 
sold.    And  Bat/ley  J.  there  observes  upon  the  distinc- 
tion between  the  owner  of  the  inheritance,  and  a  person 
of  a  lesser  interest,  being  the  owner  of  the  fixtures ;  if 
the  former,  his  lordship  says :  "  The  fixtures  would  be 
parcel  of  his  freehold,  so  as  not  to  be  liable  to  be  taken 
as  goods  and  chattels  under  a  fi.  fa.  against  the  tenant 
Here  they  ceased  to  be  the  property  of  the  reversioner, 
having  been  originally  sold  to  the  termor,  with  whom 
the  defendant  has  bargained  to  take  them.    And  Lord 
LyndhuT&t,  in  that  case  (ft),  assents  to  the  distinction 
pointed  out  by  Bayley  J.    In  Trappes  v.  Harter(c), 
Lord  Lyndhurst,  in  his  judgment  upon  that  case,  also 
adverts  to  the  same  ground  of  distinction ;  his  lordship 
says :  "  The  machinery  belonged  to  the  partnership,  as 
they  had  the  legal  estate  in  it.    With  respect  to  the 
mortgage  deed,— that  was  executed,  not  by  the  partners 
generally,  but  only  by  that  portion  of  them  who  had  the 
legal  estate  in  the  buildings  and  land/'    Winn  v.  IngiU 
by{d)  was  decided  on  the  same  ground.    In  Lawton  v. 
Salmon  (e),  Lord  Mansfield  takes  the  same  distinction. 
His  lordship  says:  "  It  would  have  been  a  different 
question,  if  the  springs  had  been  let,  and  the  tenant  had 
been  at  the  expense  of  erecting  these  salt  works;  he 
might  very  well  have  said, '  I  leave  the  estate  no  worse 
than  I  found  it.'   That  would  be  for  the  encouragement 

(a)  3  Tyrwh.  960.        (c)  3  Tyrwh.  629.        (•)  1  H.  Bl.  259,  note. 
(6)  Ibid.  961.  (d)  5B.&  Aid.  626. 
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1841.      and  convenience  of  trade,  and  the  benefit  of  the  estate. 

Mr.  Wilbraham,  in  his  opinion,  takes  the  distinction 
Riynal      between  executor  and  tenant.    For  these  reasons,  we 

amloihen. 

are  all  of  opinion,  that  the  salt  pans  must  go  to  the  heir.' 
In  the  case  above  mentioned,  of  Hallen  v.  Runder  (a), 
Mr.  Baron  Parke  says:  "  When  chattels  are  fixed  to 
the  freehold  by  a  tenant,  they  become  part  of  it,  subject 
to  the  tenant's  right  to  separate  them  during  the  term, 
and  thus  convert  them  into  goods  and  chattels,  as  stated 
by  Lord  Chief  Justice  Gibbs  in  Lee  v.  RUdon  (b)t  and 
the  very  able  work  of  Amos  and  Ferrard;  but  whilst 
annexed,  they  may  be  treated  for  some  purposes  as  chat- 
tels ;  for  instance,  in  the  execution  of  a  fi.  fa.,  they  may 
be  seized  and  sold,  as  falling  under  the  description  of 
goods  and  chattels  (c),  in  like  manner,  as  growing 
crops  of  corn,  or  other  fructus  industrial**,  which  go  to 
the  executor,  and  to  which  they  bear  a  close  resemblance. 
The  case  above  cited,  however,  decides,  that  they  cannot 
be  treated  as  goods  in  an  action  for  the  price;  and 
although  in  the  subsequent  case  of  Pitt  v.  Shew(d)9 
they  were  held  to  fall  under  the  description  of  goods, 
chattels,  and  effects,  in  an  action  of  trespass,  we  cannot 
consider  that  previous  authority  overruled ;  because,  in  » 
the  latter  case,  it  is  probable,  that  the  articles  taken  had 
been  severed  from  the  freehold  before  the  sale  by  the 
defendant,  though  Lord  Chief  Justice  Abbott  certainly 
does  not  mention  that  circumstance  as  the  ground  of  the 
decision.  The  plaintiff  cannot  recover  the  price  fixed 
for  these  effects,  as  for  goods  sold  and  delivered." 
Again,  in  Boydell  v.  M*  Michael  (e),  Mr.  Baron  Parke 
says :  "  I  confess  I  have  always  thought  it  clear,  since 
the  case  of  Horn  v.  Baker,  that  fixtures  were  not  goods 

(a)  3  Tyrwh.  960.     (e)  PooU't  com,  1  Salk.  368.    (*)  3  Tjrwb.  980. 

(b)  7  Taunt.  191.      (W)  4  B.  &  Aid.  206. 
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and  chattels  within  the  meaning  of  the  6  Geo.  4.  c.  16.  1841. 
s.  72.,  whether  the  bankrupt  mortgagor  had  been  owner  Ex  parle 
of  the  fee,  or  tenant  for  life  or  years.  If  they  were  fixed  a-I^jKothers 
to  the  freehold,  by  whomsoever  fixed,  I  have  always 
considered  that  they  were  parcel  of  it,  and  not  within 
the  statute  at  all,  and  uniformly  acted  upon  that  opinion. 
I  think  that  a  plain  and  convenient  rule.  The  real 
nature  of  a  tenant's  interest  in  fixtures  is  this :  he  may, 
if  he  has  purchased  them,  or  affixed  them  to  the  free- 
hold, remove  them  during  his  term,  and  that  right  has 
been  held  sufficient  to  justify  seizing  them  under  a  fi.  fa. 
issued  against  him,  in  the  same  way  that  Jructus  indus- 
triales  may  be  seized ;  but  they  are  for  other  purposes, 
and  particularly  within  the  meaning  of  this  statute, 
whilst  they  are  fixed  to  the  freehold,  not  goods  and 
chattels  at  all."  Mr.  Baron  Alderson  expressed  a  like 
opinion.  And  in  Coombs  v.  Beaumont  (a),  the  Court 
express  the  same  opinion,  recognizing  the  rule  laid 
down  in  Horn  v.  Eaker,  and  holding  that  there  is  no 
distinction  in  this  respect  between  such  fixtures  as  would 
be  removeable  between  landlord  and  tenant,  and  such 
as  would  not.  In  addition  to  the  above  may  be  men- 
tioned the  cases  of  Ex  parte  Wilson(b),  and  Ex  parte 
Belcher  (c),  and  the  opinion  of  Sir  John  Cross,  in  Ex 
parte  King  (d). 

Mr.  Cullen,  the  ablest  text  writer  on  the  law  of  bank- 
ruptcy, speaking  of  the  operation  of  the  section  in  the 
statute  as  to  reputed  ownership,  says,  "  personal  chattels 
fixed  to  the  freehold,  which  are  looked  upon  as  part  of 
the  real  estate  to  which  they  are  annexed,  and  pass  by 

(a)  5  B.  &  Ad.  77. 

(b)  4  D.  &  Ch.  143 ;  and  2  M.  &  A.  61. 
(e)  4  D.  &  Ch.  703 ;  and  2  M.  &  A.  160. 
(d)  1  M.  D.  &  D.  119. 
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1841.      the  same  conveyance  with  it,  are,  in  relation  to  this  statute, 
considered  upon  the  same  footing  with  real  estate  pro- 

r,x  pane  ^ 

and  oilers  P^ty  80  called,  and  exempted  from  its  operation.  But 
it  is  otherwise  with  respect  to  moveable  goods  and  chattels, 
which  pass  by  delivery,  and  of  which  when  the  property 
is  transferred,  the  delivery  of  possessiori  is  generally  the 
strongest  and  most  essential  evidence."  It  appears  to 
me,  that  Mr.  Cullen  must  have  considered  all  fixtures  on 
the  same  footing.  A  contrary  doctrine  would  in  effect 
prevent  the  mortgage  not  only  of  trade  and  tenant's  fix- 
tures at  all,  but  in  many  cases  of  the  premises  to  which 
such  fixtures  are  annexed.  Must  a  person,  who  is  the 
owner  of  trade  fixtures,  which  are  capable  of  removal 
without  waste  or  damage  to  the  reversion,  and  which  he 
is  desirous  of  mortgaging  with  the  premises  to  which 
they  are  annexed,  in  order  to  give  a  good  title  to  the 
mortgagee  in  the  fixtures,  and  prevent  the  fixtures 
passing  to  his  assignees  in  the  event  of  a  bankruptcy 
under  the  clause  as  to  reputed  ownership,  strip  the  house 
of  the  fixtures,  and  give  possession  to  the  mortgagee, 
upon  the  principle  stated  by  Mr.  Cullen  as  applicable  to 
moveable  goods  and  chattels,  namely,  that  "  possession 
itself  in  such  property  imports  the  ownership  in  it ;  it  is 
the  title  on  which  the  world  commonly  relies,  and  which 
has  generally  no  other  means  of  judging  or  ascertaining 
in  whom  the  true  ownership  is,  than  by  seeing  who  is 
in  the  visible  possession  ?"  I  cannot  think  that  the  legis- 
lature ever  intended  such  a  doctrine  to  be  applied  to 
trade  or  tenant's  fixtures.  Coombs  v.  Beaumont  (a),  above 
cited  is  an  authority  directly  against  it ;  so  also  is  Clark 
v.  Crownshaw  {b). 

(a)  5  B.  &  Adol.  77. 

(/>)  3  B.  &  Ad.  804.   Id  addition  to  the  foregoing  cases,  see  Hitchman  v. 
Walum,  4  Meea.  &  W.  409;  and  Wetton  v.  Woodcock,  7  Mees.  k  W.  14. 
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The  following  points  of  law  appear  to  me  to  be  1841. 
established  by  the  foregoing  authorities. 

Articles  fixed  to  the  freehold  by  the  owner  of  the  Jj' 
inheritance  become  parcel  of  his  freehold,  though  the 
articles  fixed  be  of  such  a  nature,  as.  if  fixed  by  a  tenant, 
would  be  removeable  by  him  during  the  term. 

As  between  the  different  representatives  of  the  owner 
of  such  inheritance,  namely,  the  heir  and  executor,  such 
fixtures  go  to  the  heir. 

So  such  fixtures  pass  under  a  devise  of  the  house,  or 
under  a  conveyance  of  the  house,  if  there  be  nothing  to 
indicate  a  contrary  intention. 

The  property  in  fixtures,  which  would  be  in  the  tenant 
if  he  removed  them  during  the  term,  vests  in  the  landlord 
on  the  determination  of  the  term. 

- 

Trover  will  not  lie  to  recover  the  value  of  tenant's  fix- 
tures, whilst  affixed  to  the  freehold,— nor,  though  severed 
from  the  freehold,  unless  severed  during  the  term. 

Indebitatus  assumpsit  for  goods  sold  and  delivered 
will  not  lie,  to  recover  the  value  of  tenant's  fixtures. 
Fixtures  removeable  as  between  landlord  and  tenant,  if 
the  property  of  the  owner  of  the  inheritance,  cannot  be 
taken  in  execution  under  a  fi.  fa.  against  him. 

Fixtures  removeable,  as  between  landlord  and  tenant, 
are  not  the  subject  of  larceny  at  common  law. 

Fixtures  removeable,  as  between  landlord  and  tenant, 
are  not  goods  and  chattels,  within  the  meaning  of  the 
72nd  section  of  the  6  Geo.  4.  c.  16.,  as  to  reputed  owner- 
ship. In  Ex  parte  Belcher  (a),  before  cited,  the  chief 
judge  certainly  expresses  an  opinion  that,  if  a  tenant  annex 
fixtures,  such  fixtures  are  goods  and  chattels  under  this 
section ;  but  I  think  the  law  is  correctly  laid  down  by 

(a)  2  Moot.  &  A.  160.  4  Dea.  &  Ch.  703. 
VOL.  II.  II 
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1841. 

Ex  parte 
Reynal 
and  others. 


Mr.  Cullen ;  and  this  is  also  supported  by  Ryall  v. 
JRowlesia),  Coombs  v.  Beaumont  (b)t  and  Boydell 
M*  Michael  (c),  which  I  have  before  observed  upon. 

Applying  then  these  rules  of  law  to  the  present  case, 
I  am  of  opinion,  that  the  articles  in  question  fixed  to  the 
freehold,  though  they  are  of  such  a  nature  that  they 
would  be  held  removeable  as  between  landlord  and 
tenant,  pass  to  Mr.  Reynal  and  others  by  virtue  of  the 
deed  under  which  they  have  been  decreed  equitable 
mortgagees  of  the  Vauxhall  Gardens;  and  I  think  no  dis- 
tinction can  be  made  between  those  articles  which  were 
affixed  before,  and  those  which  were  affixed  after  the 
mortgage.  The  mortgagee  is  entitled  to  the  security  of 
the  property  in  its  altered  state,  by  the  annexation  of  any 
additional  fixtures. 


(a)  1  Ves.  348 ;  1  Alk.  166.     (b)  6B.it  Adol.  77.    (c)  3  Tyr.974. 


Ex  parte  Hampson. — In  the  matter  of  John  Burkill. 


Westminster, 
January  11, 

1841  ; 
Serjeants'  Inn 
Hall, 
April  25. 

1.  SembU,  that 
the  misconduct  r_ 

era  cle»k  may  J.  HIS  was  the  petition  of  a  clerk  of  the  bankrupt  for 

deprive  him  of 

his  right,  under  payment  of  six  months  salary  under  the  48th  section(rf) 

the  48th  section 

of(he6G«A.  4.  of  6  Geo.  4.  c.  16.    In  December  1840  the  Commis- 

c  16.,  to  be 

paid  six  months  6  Geo  i.e.  16.S.48. "  And  be  it  enacted,  that  wheu  any  bankrupt  shall 

have  been  indebted,  at  the  lime  of  issuing  the  commission  against  him,  to  any 
servant  or  clerk  of  such  bankrupt,  in  respect  of  tbe  wages  or  salary  of  such 
servant  or  clerk,  it  shall  be  lawful  for  the  Commissioners,  upon  proof  thereof, 
to  order  so  much  as  shall  be  so  due  as  aforesaid,  not  exceeding  six  months 
wages  or  salary,  to  be  paid  to  such  servant  or  clerk  out  of  the  estate  of  such 


salary  in  full 
'  2.  Wheiean 
affidavit,  in 
opposition  to 
a  petition  claim- 
ing this  right, 
stated  that, 


accounts  being    bankrupt,  and  such  servant  or  clerk  shall  be  at  liberty  to  prove  under  the 
taken,  it  would  commission  for  any  sum  exceeding  such  last  mentioned  amount." 
appear  that  by 

his  imprudence  property  of  his  employer  had  been  lost ;  this  passage  in  the  affidavit  was  ordered 
to  be  expunged  as  scandalous  and  impertinent,  the  respondents  not  having  proposed  to  take 
the  accounts  and  sustain  the  charge. 

3.  Tbe  payment  in  full  directed  by  the  48th  section  is  not  to  be  made  out  of  the  fi<»* 
monies  got  in,  but  as  soon  as  there  is  a  sufficient  fund  for  the  purpose,  after  providing  for  tbe 
.  of  working  the  fiat. 
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sioners  directed  payment  of  the  amount  claimed  by  the  1842. 
petitioner  in  the  following  terms :  "  Whereas  it  appears  E^Tte 
to  us,  the  major  part  of  the  Commissioners  named  in  the  Hammo*. 
said  fiat,  on  the  oath  of  Kenric  Hampson,  late  clerk  of 
the  said  John  Burkill,  that  the  said  John  Burkill  was 
indebted  to  the  said  Kenric  Hampson  m  the  sum  of  SI/., 
being  for  salary  due  to  the  said  Kenric  Sampson  from 
the  said  John  Burkill  at  the  date  and  suing  forth  of  the 
said  fiat,  we  hereby  order  you  to  pay  the  same  out  of  the 
estate  of  the  said  John  Burkilir 

At  an  audit  meeting  held  in  July  1841,  it  appeared 
that  the  assignees  had  in  hand  128/.  5s.  5d.  only,  which 
the  Commissioners  directed  them  to  retain,  to  answer  the 
expenses  of  certain  actions  which  had  been  commenced 
for  the  recovery  of  part  of  the  assets.  Other  assets  had 
since  been  realized,  but  the  whole  amount  in  hand  did 
not  exceed  200/. 

The  assignees  not  having  paid  to  the  petitioner  the 
81/.,  ordered  to  be  paid  by  the  Commissioners,  he  now 
presented  his  petition  for  payment.  In  opposition  to 
it,  an  affidavit  was  filed  by  the  assignees  containing  a 
statement  to  the  effect,  that  by  the  petitioner's  impru- 
dence property  of  his  employers  had  been  lost,  and  that 
this  would  appear,  if  his  accounts  were  strictly  investi- 
gated. On  account,  however,  of  the  expense  of  such  an 
investigation,  the  assignees  did  not  propose  that  it  should 
be  made.  The  passage  in  the  affidavit  containing  the 
above  charge  was,  with  several  other  passages,  on  the 
application  of  the  petitioner,  referred,  on  the  15th  of 
November  1841,  to  Mr.  Ayrton,  who  was  to  inquire 
whether  they  were  scandalous  and  impertinent.  Mr. 
Jyrton  found  that  the  passage  in  question  was  imperti- 
nent but  not  scandalous.    To  this  report  the  petitioner 

i  i  2 
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1 842.  excepted,  and  now  moved  that  it  might  be  referred  back 
eTo^X     to       ^yrton  10  reviewed. 

HiMNON. 

Mr.  W.  R.  Ellis,  in  support  of  the  motion.  The  cri- 
terion, by  which  this  question  is  to  be  tried,  is  thus  laid 
down :  what  a  party  cannot  reply  to  and  produce  evidence 
to,  on  account  of  its  irrelevancy  to  the  issue,  is  imperti- 
nent ;  and,  if  it  further  attack  his  character,  it  is  scan- 
dalous; Corbett  v.  Tottenham  (a),  Peck  v.  Peck{b), 
Smith  v.  Reynolds  (c),  Ex  parte  Knight  (d),  Ex  parte 
Simpson  (e).  The  observations,  although  they  might  not 
be  libellous  if  made  in  a  matter  not  connected  with  the 
petitioner's  business,  are  nevertheless  libellous,  when  ap- 
plied to  him  in  his  character  of  clerk,  Ingram  v.  La\c- 
son  (/),  Brayne  v.  Coopering).  And  an  expression,  which 
would  amount  to  a  libel,  will  be  held  scandalous,  and  will 
be  expunged  by  a  Court  of  equity  in  any  proceeding 
taken  in  such  a  Court ;  Erskine  v.  Gartshore  (A).  If  the 
petitioner  omitted  to  controvert  by  evidence  such  a  state- 
ment, his  character  would  be  destroyed ;  and  if  he  in- 
curred the  expense  of  adducing  testimony  to  repel  the 
charge,  and  should  not  succeed,  from  any  cause,  upon  his 
petition,  the  expense  would  fall  upon  him.  His  only 
course  is  therefore  to  have  the  irrelevant  and  scandalous 
expunged. 


Mr.  Anderdon,  for  the  assignees.  The  charge  cannot 
be  scandalous,  unless  it  is  impertinent.  Now  it  is  suffi- 
ciently material,  if  it  only  affect  the  question  of  costs. 
But  this  goes  further;  for  such  misconduct  as  is  here 
alleged  would  prevent  the  petitioner  from  recovering  his 

(a)  2  Molloy,  319.  (t)  15  Ves.  476. 

(6)  Motely,  45.  (/)  6  Bing.  N.  C.  212. 

(c)  Mosely,  69.  (g)  5  Mee.  &  Wel».  249. 

(<f)  3  Moot.  &  Ayr.  143.  (h)  18  Ves.  1 14. 
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salary  at  law,  and  must  therefore  be  a  sufficient  answer 
to  his  petition  here.  It  is  moreover  an  inconvenient 
practice,  and  one  which  this  Court  will  not  encourage,  as 
leading  to  unnecessary  expense,  to  refer  affidavits  for 
impertinence.  Immaterial  passages  may  either  be  tra- 
versed, or  not  noticed ;  and  it  is  far  more  convenient  and 
less  expensive  to  advert  to  them  upon  the  question  of 
costs,  than  on  a  reference  for  impertinence. 

Mr.  W.  R.  Ellis,  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross — The  petitioner  in  this  case  is  a 
clerk,  who  seeks  payment  of  his  salary  for  six  months, 
under  the  provisions  of  the  statute  6  Geo.  4.  c.  16.  s. 
48.  It  appears  that  he  has  obtained  from  the  Commis- 
sioners an  order  for  payment,  which  the  assignees  have 
not  complied  with,  but  which  it  is  the  object  of  the 
present  proceeding  to  compel  them  to  obey.  I  do  not 
think  it  necessary  to  say  how  far  they  might  be  able  to 
succeed  in  resisting  payment,  by  showing  that  the  peti- 
tioner had  so  misconducted  himself,  that  at  law  he  could 
recover  nothing  for  his  services,  I  do  not  give  it  as  my 
opinion,  that  misconduct  might  not  be  material,  if  it  were 
intended  to  establish  it  by  evidence.  But  the  affidavit 
filed  on  the  part  of  the  respondents  states,  that,  if  the 
petitioner's  accounts  were  strictly  investigated,  it  would 
be  found  that  by  his  imprudence  property  of  his  employer 
had  been  lost.  Now,  although  this  is  stated  in  the  affi- 
davit, the  assignees  state  that,  on  account  of  the  expense 
of  such  a  proceeding,  they  do  not  propose  to  take  those 
accounts,  or,  consequently,  to  prove  the  charge  which 
they  have  made.  This  being  so,  I  see  no  distinction 
between  this  case  and  Ex  parte  Simpson  (a).   It  appears 

(«)  15  Ve».  476. 


1812. 


Ex  parte 
Hampson. 
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1842.      to  me,  that,  as  the  passage  complained  of  is  mere  slander 
Ex  parte     wholly  unsupported  by  evidence,  and  as  all  intention  of 
proving  it  to  be  true  is  abandoned,  it  should  be  struck 
out  as  scandalous. 


HmrioN. 


April  t6th.  The  pasgage8  complained  of  having  been  removed 
from  the  affidavit  filed  on  behalf  of  the  respondents,  the 
petition  now  came  on  to  be  heard  upon  the  merits ;  when 
the  prayer  of  it  was  resisted  by  the  assignees,  on  the 
ground  that  they  had  commenced  actions  to  recover  part 
of  the  outstanding  assets,  and  that,  until  the  event  of 
those  actions  was  ascertained,  it  was  uncertain  whether 
there  would  be  any  assets  for  payment  of  the  petitioner's 
demand. 


Mr.  W.  R.  Ellis,  in  support  of  the  petition.  The 
Order  of  the  Commissioners,  against  which  the  assignees 
have  not  appealed,  and  which  is  therefore  binding  upon 
them,  directs  them  to  discharge  the  petitioner's  demand, 
without  fixing  any  time.  It  is  therefore  an  order  for 
immediate  payment,  and  yet  upwards  of  a  year  has 
elapsed  without  its  being  obeyed.  [Sir  John  Cross. 
The  Commissioners  cannot  give  the  petitioner  any  greater 
privilege,  than  is  afforded  him  by  the  legislature.]  The 
object  of  the  48th  section  proves  that  the  immediate 
payment  was  intended  by  that  provision ;  for  the  reason 
of  the  introduction  of  the  clause  was  undoubtedly  to  pro- 
vide for  the  immediate  subsistence  of  servants,  who 
would  be  suddenly  thrown  out  of  employment  by  the 
bankruptcy  of  their  masters.  Besides,  it  is  unreasonable 
to  demand  that  the  petitioner's  right  should  depend 
upon  the  issue  of  proceedings,  in  which  he  is  in  nowise 
interested.  He  is  at  all  events  to  be  paid  in  full ;  and 
what  remains  afte  r  paying  him  is,  after  deducting  from  it 


4 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 


467 


the  necessary  expenses  incurred  in  getting  it  in,  to  be 
divided  among  the  other  creditors.  It  would  be  in 
substance  repealing  the  section,  to  hold  that  the  servant's 
money,  to  which  that  provision  entitles  him,  may  be 
risked  for  the  chance  of  obtaining  something  for  the 
other  creditors.  Nothing  can  be  more  unjust  than  that 
the  whole  peril  should  be  his,  while  all  that  may  be 
gained  is  to  belong  to  others. 

Mr.  Anderdon,  for  the  assignees.  The  Order  of  the 
c  Commissioners  cannot  have  been  intended  to  direct  im- 
mediate payment ;  for  it  is  dated  on  the  day  of  the  choice 
of  assignees,  and,  consequently,  before  any  assets  had 
been  got  in.  It  appears  further,  that  afterwards  at  an 
audit  meeting  the  Commissioners  directed  the  assignees 
to  retain  in  hand  the  small  sum  of  128/.  5*  5d.t  which  had 
been  then  realized.  The  Order  of  the  Commissioners 
for  payment  therefore  does  not  conclude  the  case;  and 
with  regard  to  the  statute,  if  the  legislature  had  intended 
the  payment  directed  by  the  48th  section  to  be  made  out  of 
the  first  monies  received  by  the  assignees,  it  would  have 
said  so,  as  it  has  done  in  the  14th  section,  which  provides 
for  payment  of  the  petitioning  creditor's  costs. 

Mr.  W.  jR.  Ellis  in  reply. 

Sir  John  Cross.— By  the  general  bankrupt  law  cre- 
ditors were  entitled  to  come  in  for  a  distribution  of  the 
assets,  pari  passu.  But  by  the  last  act,  6  Geo.  4.  c.  16. 
s.  48.,  this  exception  was  introduced,  that  clerks  and 
servants  should  receive  six  months  wages  or  salary  in  full. 
The  act  of  parliament,  however,  says  nothing  as  to  the 
time  when, or  the  circumstances  under  which,  the  payment 


1842. 


Ex  parte 
Hampson. 
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1842.      shall  be  made;  but  confines  itself  to  the  provision,  that 
eT^X     whereas  °ther  creditors  are  to  be  paid  only  a  dividend, 
Hammoh.    tj,ege  particular  creditors  shall  have  payment  in  full. 

As  the  provision  is  an  exception  to  the  general  rule,  I 
do  not  think  its  scope  should  be  extended  by  giving  a 
liberal  construction  to  it,  but  that  it  should,  on  the  con- 
trary, be  construed  strictly.  In  this  case  the  Com- 
missioners have  ordered  the  assignees  to  pay  the  peti- 
tioner in  full ;  but  the  Order  says  nothing,  nor  does  the 
statute  say  anything,  as  to  the  time  of  payment.  The 
14th  section  of  the  act,  which  provides  for  the  payment 
of  the  costs  of  the  petitioning  creditor,  directs  him  to  be 
reimbursed  out  of  the  first  money  that  should  be  got  in 
under  the  commission  ;  but  the  48th  section  contains  no 
such  provision  with  respect  to  the  salary  of  clerks.  It 
appears,  therefore,  that  the  legislature  looked,  and  that 
this  Court  must  look,  in  the  first  instance,  to  the  payment 
of  the  expenses  of  working  the  fiat.  The  assignees  are, 
it  seems,  engaged  in  bringing  actions  at  law,  of  which  the 
result  is  uncertain.  These  are,  I  think,  proceedings 
taken  in  the  prosecution  of  the  fiat ;  and  so  long  as  it  is 
uncertain  whether  there  will  be  any  balance  in  the  hands 
of  the  assignees,  after  paying  the  expenses  of  such  pro- 
ceedings, I  do  not  think  a  clerk  has  a  legal  right  to 
demand  payment.  I  do  not  go  to  the  extent  of  saying 
he  must  wait  for  payment  until  a  dividend  is  declared ; 
but  only  so  far  as  to  say,  that  he  must  wait  till  there  is  a 
sufficient  sum  for  payment  of  his  demand,  after  the 
expenses  of  working  the  fiat  have  been  provided  for. 

It  was  arranged,  by  consent,  that  the  petition  should 
stand  over,  till  the  assignees  had  funds  in  hand  to  meet 
the  claim. 
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1842. 

Ex  parte  Stallard  and  others.— In  the  matter  of 

Freeland.  . 

If  fjf//muf*r, 
January  12. 

This  was  the  petition  of  certain  creditors,  praying  that  where  the 

Commissioners 

the  appointment  of  assignees  might  be  set  aside,  on  the  at  the  election  of 
ground  that  some  of  the  petitioners  had  been  improperly  jectld  rate? 

.  i  t  i  which  would 

excluded  from  voting ;  also  praying  that  other  persons,  have  turned  the 
for  whom  the  petitioners  and  others  of  the  creditors  had  ground  thaththe 
tendered  their  votes,  forming  together  a  majority  in  during  Oiem^ ad 
number  and  value,  might  be  declared  assignees.  Sif^11" 
The  ground  of  the  rejection  of  the  votes  was,  that  fe,eneral  of 

©  •»  "  creditors,  the 

the  creditors  who  tendered  them  had  an  adverse  interest  Court ■**  Mide 

the  choice 

to  the  general  body  of  creditors;  one  of  the  votes  being  which  had  been 

°  *  °  ratified  by  the 

that  of  a  creditor  who  had  seized  property  of  the  bank-  Commissioners, 

i  /»  i  •        i.i  anc*« w,,nout 

rupt  to  the  amount  of  vOQl.  under  an  execution,  which  directing  a  new 

,   ,  .  -    .  one,  declared 

it  was  intended  to  impugn  on  the  part  of  other  creditors ;  the  assignees 
and  the  other  vote  being  that  of  a  firm,  in  which  the  majo^ty^uiy 
execution  creditor  was  a  partner.  chosen. 


Mr.  Anderdon,  and  Mr.  Cameron,  in  support  of  the 
petition. 

Mr.  Rolt,  for  the  respondents.  If  the  creditors  had 
voted,  they  would  have  carried  the  choice ;  and  the  per- 
sons for  whom  they  desired  to  vote  were  friends  of  theirs, 
who  were  wholly  under  their  control,  and,  consequently, 
would  not  have  taken  effectual  proceedings  to  set  aside 
the  execution.  Such  a  choice  would  amount  substan- 
tially to  annulling  the  fiat ;  as,  unless  the  execution  is  set 
aside,  there  will  be  no  estate  to  administer.  It  is  clear, 
that  the  Commissioners  might  have  rejected  the  assignees, 
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1842. 

Ex  parte 
Stallard 
and  other*. 


when  chosen  (a) ;  what  then  could  be  the  use  of  going 
through  the  idle  form  of  electing  them  ?  At  all  events, 
the  Court  cannot  do  more  than  direct  a  new  choice. 

Mr.  Anderdon  was  not  called  upon  to  reply. 

Sir  John  Cross.— It  is  not  alleged,  that  the  persons 
elected  by  the  majority  of  the  creditors  have  any  personal 
interest  adverse  to  the  general  interests  of  the  creditors, 
but  only  that  they  are  friends  of  parties  who  are  in  that 
situation.  Under  these  circumstances,  taking  it  to  be 
clear  that  the  Commissioners  have  acted  under  an  erro- 
neous impression  as  to  their  authority,  in  supposing  that 
they  could  reject  the  vote  of  a  creditor,  on  the  ground 
of  his  having  an  adverse  interest,  I  think  I  am  bound 
to  declare  that  the  gentlemen  elected  by  the  majority 
were  duly  chosen,  and  now  are  assignees  of  the  bank- 
rupt's estate  and  effects. 


(a)  6  Geo.  4.  c.  16.  s.  61.  "  At  the  second  meeting  appointed  by  the 
Commissioners  as  aforesaid,  or  any  adjournment  thereof,  assignees  of  the 
bankrupt's  estate  and  effects  shall  be  chosen,  and  all  creditors  who  have 


shall  be  entitled  to  vote  in  such  choice."  "  Provided  that  the  Commissioners 
shall  have  power  to  reject  any  person  so  chosen,  who  shall  appear  to  them 
unfit  to  be  such  assignee  as  aforesaid,  aod  upon  such  rejection  a  new  choice 
of  another  assignee  or  assignees  shall  be  made  as  aforesaid." 


Declared  accordingly.    Costs  out  of  estate. 
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1842. 


Ex  parte  Charles  Jungmichel,  Thomas  Leathes 
Stranger  Leathes,  and  Charles  Jacomb. — In  the 
matter  of  Thomas  Carter.  j^lTaTis. 

  A  bankrupt, 

XHIS  was  the  petition  of  the  assignees  under  a  second  Jav,n8  obtained 

r  °  his  certificate 

bankruptcy,  under  which  fifteen  shillings  in  the  pound  under  a  8eco?d 

r    J  or  bankruptcy,  but 

had  not  been  paid,  praying  for  the  delivery  up  of  °ot  naving  p««d 

r     '  r  /    8  #  .     fifteen  shillings 

property  of  the  bankrupt  in  the  possession  of  the  official  in  the  pound, 

sets  up  in  trade 

assignee  under  a  third  bankruptcy.   The  first  bankruptcy  as  a  tailor  and 
took  place  in  1829,  when  a  commission  was  issued,  under  seniwcuiare 
which  the  bankrupt  obtained  his  certificate.    In  1834?  the  Smio'seSl'i 
second  bankruptcy  took  place,  a  fiat  having  issued  on  the  who  haveJ,,ttM* 
30th  of  October  in  that  year,  under  which  Mr.  George 
Green  was  appointed  the  official  assignee,  and  the  peti-  JJJJ^'*^ 
tioners  were  chosen  the  creditors'  assignees.    Various  «°oneofihe 

°  creditors  atsig- 

dividends  had  been  declared  under  this  fiat,  but  not  Dees-    He  con- 
tinues to  trade 

amounting  in  the  whole  to  fifteen  shillings  in  the  pound,  for  five  years, 

without  molesta- 

On  the  1 4th  July  1835,  the  bankrupt,  having  obtained  tion  on  the 
his  certificate  under  the  second  bankruptcy,  commenced  creditors, 
business  as  a  Blackwell  Hall  factor  at  No.  6,  Alderman-  c^pfcu^u87yme 
bury,  where  his  name  was  conspicuously  placed  on  an  ^dTpremiis 
outer  door.    He  continued  to  carry  on  the  business  up  J^**10^;"" 
to  the  year  1836,  when  he  executed  a  trust  deed,  which  there»  *,ock  iD 

*  trade  of  con- 

was  advertised  in  the  London  Gazette,  and  whereby  he  »«derabie  value 

and  then  be- 

assigned  all  his  effects  to  the  value  of  about  3000/.,  for  the  comes  bankrupt 

a  third  time. 

benefit  of  his  creditors.    Up  to  the  time  of  the  execution  Held,  that  the 
of  this  deed,  the  bankrupt,  according  to  his  own  affidavit,  the  last  bank, 
had  at  all  times  exposed  in  his  warehouse  stock  in  trade  of  Du0f  ^  called 
the  value  of  from  1000/.  to  3000/.,  which  might  h  ave  been  Up*°tije  assets 
seen  by  any  one  entering  there.    Immediately  after  the  ^t^ite* 
execution  of  the  trust  deed,  the  bankrupt  again  set  up  SS^J*1 
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1842.      in  busines  sas  a  tailor  and  draper  in  Cheapside,  and  his 
name  was  conspicuously  placed  on  a  brass  plate  at  the 
jvNOMiciifcL   street  door  of  the  premises,  as  well  as  on  an  inner  door, 

and  others. 

and  on  two  wire  blinds  at  the  first  floor  window.  While 
the  bankrupt  was  carrying  on  this  business,  his  stock  in 
trade,  which  was  exposed  to  view  in  his  shop,  was  often 
of  the  value  of  800/.,  and  the  returns  of  the  business 
amounted  to  about  1500/.  During  the  whole  of  this 
time,  the  residence  of  the  bankrupt  was  in  Aldermanbury, 
nearly  opposite  the  office  of  the  official  assignee  under  the 
second  fiat,  who  was  aware  of  the  bankrupt's  carrying  on 
business  both  in  Aldermanbury  and  in  Cheapside ;  the 
bankrupt  having,  on  commencing  his  business  at  the  latter 
place,  called  on  the  official  assignee  and  informed  him  of 
the  circumstance,  requesting  at  the  same  time  to  be 
favoured  with  his  custom  He  made  a  similar  application 
to  the  solicitor  under  the  second  bankruptcy,  who  pro- 
mised to  recommend  him.  The  bankrupt  had  also,  on 
commencing  business  as  tailor  and  draper,  written  cir- 
culars to  nearly  all  the  creditors  who  had  proved  under 
the  second  bankruptcy,  soliciting  their  custom,  and 
among  others  to  Charles  Jacomb,  one  of  the  assignees, 
whose  son  deposed  to  the  fact  of  the  circular  having 
been  received,  and  of  his  father  being  aware  of  the 
bankrupt's  carrying  on  the  business  of  tailor  and  dra- 
per. It  was  also  sworn  by  the  bankrupt,  that  several 
of  his  creditors,  who  had  proved  under  the  second  bank- 
ruptcy, had  dealt  with  him  subsequently  to  his  obtaining 
his  last  certificate,  and  that  several  of  the  creditors  had 
been  in  the  habit  of  going  to  the  premises  in  which  the 
bankrupt  had  carried  on  business,  both  in  Aldermanbury 
and  Cheapside,  and  had  seen  the  stock  in  trade  there 
exposed  to  view. 
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On  the  21st  of  February  1840  another  fiat  was  issued  1842. 
against  the  bankrupt,  under  which  Mr.  George  Green, 

Ex  parte 

the  official  assignee  under  the  former  fiat,  was  appointed  JoxcMicMt 
official  assignee ;  but  no  appointment  of  creditors'  assig- 
nees had  taken  place.    Under  this  fiat,  assets  to  the 
amount  of  199/.  2s.  5d,  had  been  got  in,  and  a  dividend 
meeting  had  been  advertized  for  December  17th  1841. 

The  petitioners  prayed  for  a  declaration  that  they 
were  entitled  to  the  future  estate  and  effects  of  the  bank- 
rupt, until  they  were  paid  fifteen  shillings  in  the  pound ; 
and  for  an  Order  in  the  meantime,  restraining  the  official 
assignee  from  parting  with  the  amount  realized,  or  to  be 
realized,  under  the  third  bankruptcy,  and  directing  him 
to  pay  over  the  fund  in  hand  to  the  petitioners. 

Mr.  Bacon,  and  Mr.  Rogers,  for  the  petitioners,  relied 
upon  6  Geo.  4.  c.  16.  s.  127  (a). 

Mr.  J.  Russell,  and  Mr.  Petersdorff,  for  the  assignees. 
It  is  clear,  that  the  assignees  under  the  second  bank- 
ruptcy knew  of  the  bankrupt's  carrying  on  business,  sub- 
sequently to  the  allowance  of  his  certificate  under  that 

(a)  6  Geo.  4.  c.  16.  i.  127.  "  And  be  it  enacted,  that  if  any  person,  who 
shall  have  been  so  discharged  by  such  certificate  as  aforesaid,  or  who  shall 
have  compounded  with  his  creditors,  or  who  shall  have  been  discharged  by 
any  insolvent  act,  shall  be  or  become  bankrupt,  and  have  obtained  or  shall 
hereafter  obtain  such  certificate  as  aforesaid,  unless  his  estate  shall  produce, 
after  all  charges,  sufficient  to  pay  every  creditor  under  the  commission  fifteen 
shillings  in  the  pound,  such  certificate  shall  only  protect  his  person  from 
arrest  and  imprisonment ;  but  his  future  estate  and  effects  (except  his  tools 
of  trade  and  necessary  household  furniture,  and  the  wearing  apparel  of  him- 
self, bis  wife,  and  children,)  shall  vest  in  the  assignees  under  the  said  com- 
mission, who  shall  be  entitled  to  seize  the  same  in  like  manner,  as  they 
might  have  seized  property  of  which  such  bankrupt  was  possessed  at  the 
issuing  the 
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1842.      fiat.  [Sir  John  Cross,  That  is  not  enough.  It  must  ap- 
pear  that  they  knew  of  his  having  the  property  claimed. 
Jungmichel    \{  jg  not  sufficient  to  show  that  he  was  a  working  trader.] 

aodotbei*. 

The  affidavits  show,  that  his  possession  of  property  was  a 
matter  of  notoriety.  The  case  of  Butler  v.  Hobson  (a)  is 
decisive  in  favour  of  the  respondents.  There,  Lord  C.  J. 
Tindal  said,  "  If  that  clause  (section  127)  had  stood 
alone,  it  might  have  been  contended  with  some  show  of 
reason,  that  the  assignees  under  a  second  commission, 
under  which  fifteen  shillings  in  the  pound  had  not  been 
paid,  might,  notwithstanding  the  bankrupt  had  been 
trading  for  a  long  series  of  years,  lawfully  seize  property 
in  his  possession,  to  satisfy  the  balance  dag  to  the  cre- 
ditors under  such  second  commission.  That,  however, 
is  not  the  only  section  that  has  a  bearing  on  the  subject." 
And,  after  referring  to  the  terms  of  the  72nd  section,  his 
lordship  continued,  "  One  point  for  our  determination  is, 
whether,  or  not,  the  clause  last  mentioned  applies  to  this 
case.  It  appears  that,  from  the  time  of  his  obtaining  his 
certificate  under  the  second  commission,  down  to  the 
issuing  of  the  fiat  on  the  8th  of  November  1836,  the 
bankrupt  had,  with  the  knowledge  and  consent  of  the 
assignees  under  that  second  commission,  carried  on  trade 
to  a  considerable  extent.  The  assignees  under  thai  com- 
mission, of  whom  the  plaintiff  is  the  survivor,  might 
during  that  time,  had  they  been  so  minded,  have  seized 
the  bankrupt's  property  to  satisfy  the  old  creditors. 
They,  however,  voluntarily  refrained  from  so  doing ;  the 
property  therefore  remained,  down  to  the  day  of  the 
issuing  the  fiat  in  1836,  in  the  order  and  disposition  of 
the  bankrupt,  with  the  consent  of  the  plaintiff  and  bis 
co-assignee.   The  question  which  arises  in  this  state  of 

(a)  5  Scott,  798  ;  4  Bin*.  N.  C.  490. 


J 
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facts  is,  whether  there  is  any  thing  in  the  character  of  an  1842. 
assignee  to  differ  the  case  from  that  of  any  other  true  eT^c 
owner.   Neither  upon  principle,  nor  upon  authority,  do  J^*tlhce"L 
I  think  an  assignee  of  a  bankrupt  stands  in  a  different 
situation  from  any  other  trustee.    If  a  trustee,  who  being 
clothed  with  the  legal  property  in  goods,  permits  them 
to  remain  in  the  order  and  disposition  of  a  trader,  forfeits 
his  right  to  reclaim  them  in  the  event  of  the  trader  be- 
coming bankrupt, — why  should  one,  who  stands  in  the 
situation  of  a  trustee  for  the  general  body  of  creditors, 
be  held  to  be  exempt  from  the  same  consequences  ?  The 
evil  in  either  case  is  precisely  the  same ;  the  trader,  by 
being  suffered  to  retain  the  apparent  ownership  of  pro- 
perty to  which  he  is  not  legally  entitled,  enjoys  a  false 
credit,  which  he  otherwise  would  not  possess.    No  au- 
thority has  been  cited,  to  show  that  a  distinction  has  ever 
been  recognized  between  the  case  of  a  trustee  and  that 
of  any  other  individual ;  and  I  am  not  disposed  to  broach 
such  a  doctrine.    It  would  be  dangerous,  indeed,  were  it 
in  the  power  of  assignees  under  the  second  commission 
where  fifteen  shillings  in  the  pound  had  not  been  paid, 
to  allow  the  bankrupt  to  carry  on  trade,  and  appear  sol- 
vent to  the  rest  of  the  world,  so  long  as  they  might  think 
proper,  and  the  moment  he  had  got  into  his  hands  pro- 
perty enough  to  satisfy  the  outstanding  claim  of  his  old 
creditors,  to  seize  the  whole  for  their  benefit,  leaving  the 
new  creditors  destitute  of  remedy."    And  it  was  upon 
these  grounds,  that  the  plaintiff,  who  was  assignee  under 
the  second  commission,  was  held  by  the  whole  Court  not 
entitled  to  recover  against  the  assignee  under  the  third 
commission.    [Sir  John  Cross.    In  that  case,  it  was 
taken  for  granted  that  the  bankrupt  had  property  to  a 
la;ge  amount,  with  the  knowledge  and  consent  of  the 
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1842.      assignees.    The  real  question  6eems  to  be,  whether  the 


bankrupt  had  in  his  possession  property,  of  which  the 
Junomichbl  assignees  knew  themselves  to  be  the  true  owners,  and 

a  ad  others. 

which  they,  nevertheless,  permitted  him  to  retain.]  It  has 
never  been  laid  down,  that  the  bankrupt's  possession  of 
the  identical  property  must  be  proved  to  have  been 
known  to  the  assignees.  It  is  sufficient,  if  they  are 
shown  to  have  been  aware  of  his  carrying  on  business 
requiring  and  implying  the  possession  of  capital.  No- 
thing could  be  more  unjust,  than  for  the  assignees,  after 
standing  by  and  permitting  the  bankrupt  to  trade  for 
years,  at  last  to  be  permitted  to  seize  upon  any  property 
which  he  may  happen  to  have,  on  the  ground  that  the 
specific  articles  were  not  known  by  them  to  be  in  the 
bankrupt's  possession.  A  general  knowledge  must  be 
sufficient;  to  require  an  acquaintance  with  every  item 
would  lead  to  absurd  results.  The  assignees  might  have 
acquainted  themselves  in  this  case  with  the  particular 
articles,  if  they  had  thought  proper.  It  was  their  duty 
to  ascertain  what  the  property  was,  and  to  take  posses- 
sion of  it,  or  else  to  abide  the  consequences  of  allowing 
their  chattels  to  be  in  the  reputed  ownership  of  another. 
[Sir  John  Cross.  How  do  you  prove  the  consent  of  the 
true  owner,  in  a  case  where  he  is  unaware  of  the  existence 
of  the  property  ?]  We  submit,  that  a  general  knowledge, 
on  the  part  of  the  former  assignees,  of  the  bankrupt's 
being  in  the  possession  of  property  belonging  to  them  is 
sufficient,  and  that  a  distinct  cognizance  of  every  specific 
article  is  not  necessary.  [Sir  John  Cross.  Your  argu- 
ment would  prove  that,  if  the  assignees  knew  of  the  bank- 
rupt's possessing  particular  property,  they  could  never 
recover  any  other  from  him,  although  the  circumstances 
affecting  the  two  might  render  the  expediency  or  the 
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fairness  of  attempting  to  get  them  in,  very  different.  1842. 
Suppose  they  permitted  him  to  have  stock  in  trade,  with- 

Ex  parte 

out  molestation ;  and,  afterwards,  he  had  a  large  legacy  Junomichel 
left  him ;  would  they  be  precluded  from  recovering  that  ?] 
It  is  not  necessary  to  carry  the  reasoning  to  that  extent. 
But,  independently  of  the  argument  derived  from  the 
72nd  section,  the  case  of  the  creditors  claiming  under  the 
third  fiat  is  supported  by  clear  and  undisputed  principles 
of  equity.  It  is  well  established,  that  a  Court  of  Equity 
will  not  lend  its  aid  to  parties  who  have  lain  by  and  for- 
borne to  assert  their  claims,  allowing  others  to  advance 
money,  which  never  would  have  been  advanced,  if  the 
former  claims  had  been  brought  forward.  They  also 
cited  in  the  course  of  their  argument  Lingard  v.  Mes- 
si  tor  (a)  and  Midler  v.  Moss  (6). 


Mr.  Bacon,  in  reply.  In  Butler  v.  Hobson(c),  it  ap-  January  18. 
peared  that  the  bankrupt  had,  with  the  knowledge  of 
the  plaintiff,  carried  on  an  extensive  business  at  Man- 
chester, the  returns  of  which  amounted  to  30,000/.  j  and 
that  he  had  property,  which  the  plaintiff  was  aware  of, 
and  might  at  any  time  have  seized,  more  than  enough  to 
pay  the  creditors  under  the  second  commission  fifteen 
shillings  in  the  pound.  Under  these  circumstances,  the 
jury  found  that  the  bankrupt  was  in  possession  of  the 
goods,  with  the  knowledge  of  the  assignee  under  the 
second  bankruptcy ;  but  no  such  state  of  facts  is  estab- 
lished in  the  present  case,  to  which  therefore  the  autho- 
rity of  Butler  v.  Hobson  (c)  is  by  no  means  applicable. 
Then,  with  regard  to  the  equity  of  the  case,  indepen- 
dently of  the  72nd  section,— the  question  here  is,  whether 

(a)  1  B.  fit  C.  308.  (c)  6  Scott,  798 ;  4  Bing.  N.  C.  490. 

(6)  1  Mau.  &  Scl.  335. 

VOL.  II.  K  K 
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1842.  knowledge  by  one  out  of  three  assignees  of  the  fact  of 
ETparte  subsequent  trading  by  the  bankrupt,  which  subsequent 
Jand  oihere1,  ^^^S  tne  assignees  have  no  means  of  preventing,  is 
sufficient  to  deprive  the  whole  body  of  creditors,  who 
have  proved  under  the  second  fiat,  of  the  property  to 
which  the  positive  enactment  of  the  127th  section  entitles 
them ;  the  act  itself  making  no  such  exception  from  the 
scope  of  its  provision. 

Sir  John  Cross.— In  this  case  the  petitioners  are  the 
assignees  under  a  second  bankruptcy,  and  claim  the  future 
effects  of  the  bankrupt,  in  preference  to  the  assignees  un- 
der a  third  bankruptcy.    The  former  of  these  bankrupt- 
cies occurred  in  the  year  1830;  and  in  the  following  year 
the  bankrupt  obtained  his  certificate  ;  but  his  estate  has 
not  produced  15*.  in  the  pound  in  payment  of  the  debts 
proved.    After  obtaining  his  certificate,  the  bankrupt  set 
up  a  new  trade,  and  continued  to  carry  it  on  for  a  period 
of  five  years,  with  the  knowledge  of  the  petitioners,  and 
without  any  interference  on  their  part.    The  new  hat 
has  been  prosecuted  for  six  months,  with  the  full  know- 
ledge of  the  petitioners;  and,  until  the  new  assignees 
were  about  to  make  a  dividend,  the  petitioners  not  only 
forbore  to  interfere  with  the  bankrupt  while  carrying  on 
his  trade,  but  also  to  advance  any  claim  to  the  effects 
recovered  under  the  last  fiat ;  and  then  for  the  first  time 
set  up  a  latent  claim  to  the  property  so  recovered  by  the 
new  assignees,  at  the  expense  of  above  100/.,  now  due 
and  owing  to  their  solicitors.  The  case  has  been  argued, 
as  a  mere  question  of  law.    On  the  one  hand,  it  is  con- 
tended, that  the  legal  title  to  the  property  is  in  the 
former  assignees,  by  virtue  of  the  127th  section  of  the 
general  act;  and,  on  the  other  hand,  that  it  is  in  the 
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new  assignees,  by  virtue  of  the  72d  section.  But  I 
have  not  been  able  to  come  to  any  satisfactory  conclusion  £x  parte 
between  the  conflicting  rights  of  property  created  by  3^doihtn!' 
these  two  clauses,  which  are  here  brought  into  collision ; 
notwithstanding  the  case  in  the  Common  Pleas,  which 
has  been  so  much  relied  on  in  argument ;  as  I  cannot 
clearly  discern  from  the  reports  of  that  case  the  precise 
ground  on  which  it  was  decided.  To  determine  the 
legal  title,  1  can  look  only  to  the  circumstances  that 
preceded  the  last  bankruptcy,  and  must  disregard  all 
that  has  happened  since.  But  the  justice  of  the  case 
appears  to  me  mainly  to  depend  upon  the  conduct  of  the 
parties  since  the  issuing  of  the  last  fiat.  Each  of  the 
contending  parties  had  then  a  qualified  right  in  the  pro* 
perty  in  dispute ;  and  the  real  question  is,  which  of  the 
two  parties  is  entitled  to  priority.  Now  this  is  a  ques- 
tion rather  of  equity,  than  of  law ;  and  I  find  that  it 
was  so  considered  in  a  like  case  by  Lord  Camden;  I 
mean  the  case  of  Troughton  v.  Gritley(a),  where  the 
question  was,  whether,  under  the  circumstances,  the 
creditors  under  a  commission  had  lost  their  priority 
to  the  administrators  of  the  deceased  bankrupt.  Lord 
Camden  there  said,  "this  is  the  case  of  a  man,  who 
has  demeaned  himself  to  the  satisfaction  of  his  creditors, 
and,  under  such  behaviour,  was  suffered  to  trade  for 
four  years  without  interruption  or  claim.  I  believe  it 
was  the  intention  of  the  creditors,  that  he  should  trade  for 
his  own  benefit  "  "  The  assignees  meant  he  should  be 
a  restored  person.  They  knew  he  was  to  go  on  in  his 
trade."  "  It  falls  within  the  principle,  that  if  a  man,  having 
a  lien,  stands  by  and  lets  another  make  a  new  security, 
he  should  be  postponed — the  common  case  of  a  first 

(a)  Amb.  630. 
K  K  2 
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1842.  mortgagee  suffering  a  second  mortgage,  without  giving 
notice  of  his  security.  Therefore,  I  think  the  creditors 
under  the  commission  should  lose  their  priority.'*  It 
appears,  indeed,  that  Lord  Eldon,  in  Martin* $  case  (a), 
did  not  quite  approve  of  that  decision,  and  said,  the  case 
of  Troughton  v.  Gitley  had  never  been  considered  as 
very  high  authority;  but  it  is  clear,  that  Lord  Eldon 
did  not  mean  to  intimate  that  it  was  not  a  question  of 
equity, — but  a  doubt,  whether,  under  the  circumstances 
of  the  case,  the  priority  had  been  adjudged  to  the  right 
party;  for,  in  a  subsequent  case,  Ex  parte  Bourne  (b), 
Lord  Eldon  said,  "  if  you  look  at  the  arrangement 
which  this  Court  makes  in  almost  every  case  as  to  a 
commission  of  bankruptcy,  you  can  never  say  that  the 
commission  is  so  much  a  matter  of  right,  that  this  Court 
is  not  equitably  to  interfere,  wherever  the  interests  of  the 
parties  affected  by  the  commission  require  such  inter- 
ference. Take  the  instance  of  a  commission  taken  out 
in  1820,  and  another  taken  out  against  the  same  person 
four  or  five  years  after,  upon  a  subsequent  trading ;  ac- 
cording to  the  strict  law,  the  creditors  taking  out  the 
commission  in  1820  would  have  a  right  to  all  the  sub- 
sequently acquired  property,  until  he  should  have  ob- 
tained his  certificate  under  the  first  commission.  But,  if 
he  has  been  permitted  to  go  into  the  world  as  a  trader, 
and  to  gain  credit  as  such, — whatever  a  Court  of  law 
might  say  about  the  rights  of  the  creditors  under  the 
first  commission,  this  Court  has  said  it  would  support 
the  second  commission,  to  this  extent, — that  it  would  not 
permit  the  creditors  under  the  first  commission  to  take 
that  which  they  could  not  take,  without  injustice  to  the 
creditors  under  the  second,  whom  they  have  permitted 

(«)  15  Ves.  114.  (6)  2  Gl.  &  Jt.  137. 
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to  deal  with  the  bankrupt,  as  if  he  had  his  certificate."  1842. 
Under  the  authority  of  these  cases,  without  deciding 

.  .  Ex  parte 

which  party  was  legally  entitled  to  the  property  at  the  Jokomm-ukl. 

and  others. 

time  of  issuing  the  third  fiat,  I  am  of  opinion,  that  the 
creditors,  for  whose  benefit  it  was  sued  out  and  prose- 
cuted, are  entitled  to  retain  the  property,  which  they  have 
been  permitted  to  acquire  by  the  acquiescence  and  con- 
sent of  the  petitioners;  and  that  this  petition  must  be  dis- 
missed, with  costs. 

Ordered  accordingly. 


Ex  parte  Turner  and  another.— In  the  matter  of 

Thomas  Turner.   w«mi»*r. 

January  17. 

XHIS  was  a  petition  of  the  creditors'  assignees,  praying  where  an  offi- 
that  James  Clark,  late  an  official  assignee  (a),  who  was  wholfaTbcca 
removed  by  an  Order  of  this  Court  dated  the  20th  April  ™t00^cefrom 
1841.  should  pay  over  forthwith  a  sum  of  200/.  received  J^^T* 
by  him  under  this  bankruptcy,  together  with  the  further  mo?eJ  wbi^  . 

'  r   J '     e  he  had  received 

sura  of  40/.  for  interest  on  the  same  at  the  rate  of  20/.  ,under  the  fiat, 

he  was  ordered 

per  cent.,  by  virtue  of  the  provisions  contained  in  the  forthwith  to  pay 

ther- 


1  &  2  Will  4.  c.  56.  s.  22.,  and  6  Geo,  4.  c.  16.  s.  104.  together  with 

interest  at  ihe 

By  the  first  mentioned  statute,  which  authorised  the  rate  of  20/.  per 

•  r  yv»  •  1       •  ••  jl  •      cent,  for  ihe  time 

appointment  of  official  assignees,  it  is  enacted  by  section  0f  his  retention 
22,  that  all  monies  belonging  to  a  bankrupt's  estate,  of  lbe  mooey* 
which  are  received  by  an  official  assignee,  shall  be  forth- 
with paid  by  him  into  the  Bank  of  England  ;  and  that  if 
he  shall  neglect  to  make  such  payment,  he  shall  be  liable 
to  be  charged  in  the  same  manner,  as  by  the  6  Geo,  4. 
c.  16.  s.  104.  is  provided  in  cases  of  neglect  by  assignees 

(a)  See  another  petition  against  the  same  offical  assignee,  Ex  parte  Graham, 
ante,  p.  290. 
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to  invest  money  in  the  purchase  of  exchequer  bills,  when 
directed  so  to  do, — that  is,  that  he  shall  be  liable  to  be 
charged  by  the  Commissioners  in  his  accounts,  with  such 
sum  as  shall  be  equal  to  interest  at  the  rate  of  201.  per 
cent,  on  all  such  money,  for  the  time  during  which  he 
shall  have  retained  or  employed  the  same,  or  during 
which  he  shall  have  neglected  to  invest  the  same  in  the 
purchase  of  exchequer  bills. 

Mr.  Terrell,  in  addition  to  the  above  statutes,  referred 
to  Lord  Cottenham's  general  order,  dated  the  1st  Sep- 
tember 1836,  (a)  whereby  it  was  ordered  that  each  official 
assignee  should  pay  into  the  Bank  of  England,  to  the 
credit  of  the  accountant  in  bankruptcy,  all  such  sums  of 
money  as  shall  come  to  his  hands,  as  soon  as  they  shall 
amount  to  100/. 

Mr.  J.  Russell,  for  the  official  assignee.  This  petition 
is  an  additional  pressure  (6)  upon  the  unfortunate  re- 
spondent, who  believes  that,  when  the  accounts  in  the 
bankruptcy  are  properly  taken,  there  will  be  found  due 
to  him  a  sum  of  210/.,  or  upwards.  Although  he  feels 
the  petition  to  be  unnecessary,  he  would  not  have 
appeared  here  to  oppose  it,  had  not  the  penal  infliction 
of  heavy  interest  been  attempted  to  be  enforced.  This 
charge,  however,  of  201.  per  cent,  is  directed  by  the  act 
of  parliament  to  be  made  by  the  Commissioners,  when 
the  assignee's  accounts  are  audited;  and  therefore  it  is 
not  a  question  for  this  Court.  There  is  no  case  in 
which  either  the  Lord  Chancellor,  or  this  Court,  has  ever 
exercised  the  power.     It  is  submitted,  therefore,  that 

(a)  See  1  Deac.  Rep  693. 
(*)  See  Es  parte  Graham,  ante,  page  290. 
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the  petition  must  be  dismissed,  as  relates  to  the  question  1642, 
of  interest;  and  that  the  Court  will  refer  it  to  the  Com-  ETparte 
missioner  to  arrange  and  audit  the  accounts.  andVnother 

Mr.  Terrell,  in  reply.  The  Commissioner  feels  some 
difficulty  in  proceeding  in  the  matter,  the  respondent 
being  no  longer  an  official  assignee;  and  the  present 
application  is  made  with  the  full  cognizance  and  ap- 
probation of  the  Commissioner.  With  respect  to  the 
novelty  of  the  application,  tltere  have  been  certainly  few 
occasions  when  such  proceedings  have  been  necessary ; 
but  the  present  case  is  likely  to  be  followed  by  various 
others,  which  await  the  result  of  this  petition.  More- 
over, the  official  assignees  give  security  to  the  Lord 
Chancellor  for  duly  accounting  for  all  monies  received 
by  them ;  and  the  security  in  this  instance  will  be  useless, 
unless  we  prove  the  assignee  in  default. 

Sir  John  Cross. — This  is  a  petition  praying,  that 
Mr.  Clark,  who  was  lately  one  of  the  official  assignees 
of  this  Court,  may  pay  over  the  sum  of  2001  belonging 
to  the  bankrupt's  estate.  The  receipt  of  this  money  is 
admitted  by  Mr.  Clark,  as  also  that  he  is  bound  to  pay 
the  same,  according  to  the  directions  of  the  act  of  parlia- 
ment The  petitioner  likewise  claims  the  increased 
interest  of  20L  per  cent.,  which  has  accrued  from  Mr. 
Clark's  default.  The  Court  has  been  addressed  by  his 
counsel  in  terms  to  excite  its  compassion,  and  depre- 
cating an  Order  that  would  charge  him  to  the  extent  of 
his  legal  obligation  ;  as  if,  because  a  man  was  a  public 
defaulter,  he  must  be  an  object  of  public  commiseration. 
But  the  Court  has  no  power  to  take  such  matters  into 
account;  nor  would  it  be  proper  to  do  so,  if  it  had  the 
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1842.  power;  for,  in  that  case,  the  same  plea  would  be  invaria- 
l^TJ^rte  bly  urged.  It  is  then  contended,  that  this  Court  has  no 
jurisdiction  to  order  the  payment  of  20/.  per  cent.,  but 
that  the  Commissioner  alone  has  authority  to  impose 
this  charge.  The  statute,  certainly,  declares  that  the 
Commissioner  may  charge  the  official  assignee  with  this 
increased  interest ;  but  that  does  not  take  away  the  juris- 
diction of  this  Court  to  order  the  payment  of  such 
interest  by  a  defaulting  assignee.  I  am  of  opinion,  that 
there  is  nothing  in  this  objection,  and  that  it  is  competent 
for  this  Court  to  direct  such  payment.  I  am  quite 
aware,  that  there  have  not  been  many  applications  of  this 
nature,  nor  perhaps  one  where  the  Court  has  ordered 
the  actual  payment ;  but,  when  the  Court  is  called  upon 
to  fulfill  the  positive  directions  of  a  very  salutary  pro- 
vision in  an  act  of  parliament,  it  must  do  its  duty  ;  and  it 
will  be  well,  that  the  official  assignees  should,  in  future, 
know  the  liability  they  incur  for  disregarding  the  express 
directions  of  the  statute,  under  which  they  derive  their 
authority.  The  Order  will  be,  that  Mr.  Clark  do  forth- 
with pay  over  the  200/.,  with  20/.  per  cent,  interest 
thereon  for  one  year,  during  which  he  has  wrongfully 
retained  the  money ;  and  he  must,  as  a  matter  of  course, 
pay  all  costs  on  this  petition.  The  payment  must  be 
made  within  fifteen  days ;  and,  in  the  event  of  his  making 
default,  the  petitioner  may  consider  what  proceedings 
can  be  taken  to  compel  such  payment  under  the  1  &  2 
Viet.  c.  110. 

Order  as  prayed. 


Digitized  by  Google 


CASES  IN  BANKRUPTCY.  485 

1842. 

Ex  parte  James  Holford  and  another.— In  the  matter 

of  Hurst  and  Smith.   w«tmi,>,ur, 

r~  January  21. 

1HIS  was  a  petition  for  the  appointment  of  an  in-  where  an  in- 
spector, to  protect  the  interests  of  the  separate  creditors  JSfntei  to'pro- 
of  Smth.   The  bankrupts  had  carried  on  trade  in  part-  JJ^JEIJ* 
nership  at  Hamburgh,  while  Smith  carried  on  a  separate  ^^andln. 
trade  at  London,  and  in  the  course  of  such  separate  ade*»tai  to  the 

*  r  apphcauou  are 

dealing  became  indebted  to  the  petitioners  in  the  sum  of  directed  to  be 

paid  out  of  the 

4000/.,  which  amount  they  had  proved  against  his  sepa-  separate  estate, 
rate  estate. 

Mr.  Bacon  appeared  in  support  of  the  petition. 


Mr.  Rogers,  for  the  assignees,  contended  that,  as  there 
was  no  imputation  against  them,  there  was  no  case  made 
out  for  the  appointment  of  an  inspector. 

Sir  John  Cross. —There  is  a  peculiarity  in  this  case. 
The  joint  trade  was  carried  on  in  a  foreign  country,  and 
the  separate  trade  here ;  and  it  appears  that  the  assig- 
nees were  appointed  chiefly  by  the  joint  creditors  in  the 
foreign  country.  I  think  it  reasonable,  therefore,  that 
an  inspector  should  be  appointed  to  watch  over  the  inte- 
rests of  the  separate  creditors. 

Mr.  Bacon  suggested,  that,  under  these  circumstances, 
the  costs  of  the  application  should  come  out  of  the  joint 
estate. 


Sir  John  Cross,  after  referring  to  some  other  Orders 
on  the  same  subject  in  the  registrar's  book,  said,  that  the 
usual  Order  was,  that  the  costs  of,  and  incidental  to,  the 
application  should  come  out  of  the  separate  estate. 
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™^  Ex  parte  Cox  and  another.— In  the  matter  of 

Wntminster,  SQUIBB.  

January  21. 

A  mortgagee,  THIS  was  the  petition  of  the  executors  of  a  testator, 
by  demise,  * 

enters  up  judg.  to  whom  the  bankrupt  had  mortgaged  freehold  property, 

ment  against 

the  mortgagor    by  demise,  to  secure  300/.   Some  time  after  the  execution 

on  another  debt,        .  111 

and  dies.  His  of  the  mortgage,  the  bankrupt  gave  the  testator  a  warrant 
executors  take,       «  .  .  .  r 

from  the  roort-  of  attorney,  on  which  judgment  was  afterwards  entered  up, 
Km!  eT0"  ">  «eeure  a  further  debt  of  1000/.  After  the  death  of  the 
to  hoWth^Stle  testator» tne  bankrupt  signed  a  memorandum,  whereby  he 
deeds  of  the      agreed,  in  consideration  of  the  executors  not  pressing 

mortgaged  pro-     0  *  0 

perty  as  a  secu-  him  for  payment  of  the  suras  due  from  him  to  the  tes- 

nty  for  a  part  of  1  J 

the  judgment  ta  tor's  estate,  that  the  title  deeds  of  the  mortgaged  pro- 
debt  in  addition 

to  the  original    perty  should  be  held  as  a  security  for  a  sum  of  300/.,  in 

mort|r3°r6  debt.   

Held,  on  the  ciclcl  ition  to  the  former  sum  of  300/.  This  additional 
comin^banE"  sum  of  300/.,  according  to  the  statements  of  the  petition, 
e«cUoSmight,  formed  part  of  the  debt  of  1000/.    Subsequently,  the 

as  against  a  9 
cond  mortgagee, 
ole 
rnent 

lclbii?„?e  due  fr°m  n,m  t0  tne  testator's  estate.  The  present  ap- 
plication was  for  the  usual  Order  of  sale,  and  for  leave  to 
tack  the  whole  of  the  judgment  debt  to  the  mortgage. 


bankrupt  deposited  with  the  petitioners  certain  shares  in 
cTthi^udgment  a  j°mt  stoc^  company,  as  a  collateral  security  for  the  sums 


Mr.  Keene,  in  support  of  the  petition,  cited  Baker  v. 
Harris  (a),  and  drew  a  distinction  between  the  present 
case  and  Ex  parte  Pettit  (b). 

Mr.  Simmojis  appeared  for  a  second  mortgagee. 

Sir  John  Cross  entertained  some  doubts,  at  first,  on 
the  point ;  but,  on  a  subsequent  day,  his  Honor  said,  that, 
on  the  authority  of  Baker  v.  Harris,  he  thought  that  the 
petitioners  were  entitled  to  tack  the  judgment. 

(a)  16  Ves.  397.  (6)  2  G.  &  J.  47. 
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Ex  parte  Hedderly. — In  the  matter  of  Hicklin.   1842. 


THIS  was  the  petition  of  the  public  officer  of  a  banking  Wutmimur, 

January  22. 

company,  for  liberty  to  prove,  without  giving  up  a  mort-  \vbere  the 
gage  security.    By  a  post-nuptial  settlement,  certain  wtf^exccu^ed'r 
property,  of  which,  at  the  time  of  the  bankrupt's  mar-  JJJJJJ^Jf  the 
riage,  his  wife  was  tenant  in  tail,  was  limited  to  such  ™j£*t"™f£ 
uses  as  the  bankrupt  and  his  wife  should  jointly  appoint ;  c,urity  f°r »  debt 

*  due  from  tbe 

and,  subject  thereto,  to  the  use  of  the  wife  for  life,  for  bankrupt :  Held, 

that  tbe  creditor 

her  separate  use,  with  remainder  to  the  use  of  the  bank-  might  prove  for 
rupt  for  life,  and  remainders  over  in  favour  of  the  without  giving' 
children  of  the  marriage.  The  mortgage  security  in  h^og'loS-' 
question  was  a  deed,  whereby,  in  execution  of  the  joint  ^over  ihat  be 
power  contained  in  the  settlement,  the  property  was  ap-  g^fJJ!° 


s  cs- 


pointed  to  the  use  of  trustees  in  fee,  upon  trust,  if  the  Jjjj^jjfjjfjjj 
bankrupt  paid  to  the  company  the  balances,  for  the  time  property  of  tbe 

'  wife. 

being,  owing  from  him  upon  his  account  current,  accord- 
ing to  the  terms  of  a  covenant  in  the  deed,  to  reconvey 
the  property  to  the  uses  of  the  settlement ;  but,  in  default 
of  such  payment,  "  upon  trust,"  and  the  trustees  were 
thereby  "  empowered  and  authorized"  to  sell ;  and,  after 
retaining  the  amount  secured  by  the  deed,  to  pay  the 
surplus  of  the  proceeds  of  the  sale  to  the  bankrupt,  and 
to  reconvey  any  unsold  portions  of  the  property  to  the 
uses  of  the  settlement. 

On  the  31st  March  1841  the  fiat  issued,  when  a 
balance  of  2482/.  was  due  from  the  bankrupt  to  the 
petitioner. 

Mr.  Coleridge,  for  the  petition.  In  Ex  parte  Daven- 
port (a),  Sir  George  Rose  said,  that  "  with  respect  to  the 
question  as  to  the  right  of  proving  for  the  whole  debt, 
without  first  realizing  the  security,  it  seems  to  me,  that 
there  is  no  essential  difference  in  such  right  of  proof, 
(a)  1  Mont.  Deac.  &  D.  323. 
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1842.      whether  the  security  is  given  by  a  stranger,  or  by  one  of 
the  bankrupts ;  and  that  the  obligation  of  the  creditor  to 

Ex  parte 

Heddmlv.  realize  his  security  is  not  stronger  in  the  one  case,  than 
the  other/*  Now,  in  the  present  case,  the  bankrupt  had 
no  present  interest  in  the  estate,  which  was  the  subject  of 
the  security ;  his  wife  was  entitled  to  it  for  her  life  ;  and 
therefore  the  property  secured  may  be  considered  as  that 
of  a  stranger.  In  Ex  parte  Groom  (a),  Sir  George  Rose 
said,  that  it  has  become  almost  a  maxim  in  bankruptcy, 
that  a  security  is  never  to  go  in  reduction  of  a  proof,  un- 
less the  property  of  the  estate  against  which  the  proof  is 
tendered. 

Mr.  Keene,  contra.  The  question  for  the  Court  to 
determine  is,  whether,  by  the  exercise  of  the  joint  power 
of  appointment  by  the  bankrupt  and  his  wife,  this  pro- 
perty does  not  belong  to  the  bankrupt's  estate.  The 
exercise  of  the  power  of  appointment  in  that  form  gave 
an  immediate  interest  to  the  bankrupt;  for  the  authority 
given  to  the  trustees  to  sell,  in  case  of  any  default  of  pay- 
ment by  the  bankrupt,  gave  the  trustees  a  complete  do- 
minion over  the  property  when  the  mortgage  became 
forfeited.  If  the  sale  had  taken  place,  the  bankrupt 
would  have  been  absolutely  entitled  to  the  surplus  of  the 
proceeds  of  the  sale.  The  contract  here  was  between 
the  bankrupt  and  the  mortgagee ;  and  therefore  the  mort- 
gagee has  no  right  to  prove  for  the  balance  owing  to  him, 
without  first  giving  up  his  security.  Besides,  it  is  not  a 
mere  power  to  sell,  which  is  given  by  the  deed;  but  a 
trust  to  sell.  The  trustees,  therefore,  are  bound  to  exe- 
cute the  trust.  The  default  in  payment  was  made  before 
the  bankruptcy  ;  consequently,  the  trusts  became  opera- 

(«)  3  Mont.  &  A.  164  ;  2  Dcac.  265. 
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tive.  If  the  wife  has  any  interest  in  the  question)  she 
must  assert  it  in  a  different  form.  The  effect  of  her  ex- 
ercising the  power  of  appointment  was,  to  divest  her  of  all 
interest  in  the  property.  Besides,  at  all  events,  the 
bankrupt  had  a  reversionary  interest  in  the  property, 
which,  of  course,  passed  to  the  assignees  under  the  bank- 
ruptcy subject  to  the  mortgage.  What  is  to  become  of 
that  ?  If  the  security  is  not  realized,  it  must  be  given 
up  to  the  person  from  whom  it  was  taken.  And  he  cited 
Maundrell  v.  Maundrell  (a). 

Mr.  Coleridge,  in  reply.  The  limitation  in  the  deed, 
as  to  the  surplus  of  the  proceeds  of  the  sale  being  paid 
to  the  bankrupt,  does  not  affect  the  question.  [Sir  John 
Cross.  The  only  doubt  may  be,  as  to  the  bankrupt's  con- 
tingent interest  in  the  property.]  The  petitioner  has  no 
objection  to  agree  to  any  just  apportionment. 

Sir  John  Cross. — If  the  proof  be  admitted,  and  twenty 
shillings  in  the  pound  be  paid  to  the  petitioner,  the  wife 
will  in  that  case  be  restored  to  her  original  rights.  I 
think  she  is  entitled  to  have  her  interests  considered,  and 
that  the  petitioner  ought  to  endeavour  to  recover  what 
he  can  from  the  bankrupt's  estate,  before  he  resorts  to 
the  security  he  holds  on  the  property  of  the  wife. 

The  Order  was,  that  the  petitioner  should  be  per- 
mitted to  prove  for  his  whole  debt,  without  giving 
up  his  security ;  but  the  Order  was  not  to  extend 
to  authorize  a  sale  of  the  property.  And  the 
parties  were  to  be  at  liberty  to  apply. 

(«)  7  Vw.567i  lOVes.  246. 


1842. 
Ek  parte 
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Ex  parte  Mudie.— In  the  matter  of  William  James. 
Wettmintur,   THIS  was  a  petition  complaining  of  the  rejection  of  a 


A  petition  com-  proof, 
plaining  of  the 
rejection  of  a 

"forth 'ihc  Glasse,  m  support  of  the  petition. 

gtouodt  of  the 
rejection,  nor 

SS^go^1*  Mr-  Greene  objected  to  the  petition  being  heard,  as 

Htid,  the  peU-  it  neither  stated  why  the  Commissioners  had  declined  to 

hon  miyht 

nevertheless  be  receive  the  proof,  nor  alleged  that  they  had  rejected  it, 
without  assigning  any  reason,  and  he  cited  Ex  parte 
Worth(a),  and  Montagu  and  Ayrtons  Bankrupt  Law, 
vol.  1,  p.  412. 

Sir  John  Cross. — I  cannot  assume,  in  the  absence  of 
evidence,  that  the  Commissioners  did  assign  a  reason  on 
rejecting  the  proof;  and  therefore  I  cannot,  on  this  preli- 
minary objection,  which  is  in  the  nature  of  a  demurrer, 
refuse  to  hear  the  petition. 

The  petition  was  then  heard,  and  dismissed  on  the 
merits. 

(a)  2  D.  ic  C.  4. 


\ix  parte  Washbrook. — In  the  matter  of  Brown. 

Westminster, 

i!^ cTuTt  wHi  MR-  COLERIDGE,  for  the  respondents,  took  a 
of V  mar kTman "  Pre^mmary  objection  to  this  petition  being  heard,  on 
although  the  at-  account  of  the  insufficiency  of  the  attestation  to  the 

testation  of  it  it 

defective  in  not  petitioner's  signature.  The  petitioner  was  a  marksman, 
stating  that  the 

petition  has  and  the  attestation  did  not  state  that  the  petition  had 

been  read  to  ,  .  . 

him  i  if  the      been  read  over  to  him. 

petitioner's  affi- 
davit, being  an  echo  of  the  petition,  is  expressed,  in  tin  jurat,  to  hate  been  read  to  him. 


The 
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Mr.  Bacon,  in  support  of  the  petition,  referred  to  the  1842. 
affidavit  of  the  petitioner,  which  was  an  echo  of  the 
petition,  and  was  expressed  in  the  jurat  to  have  been 
read  over  to  the  petitioner. 

The  Court  held  this  sufficient,  and  heard  the  petition, 
but  dismissed  it,  with  costs,  upon  the  merits. 


Ex  parte  John  Wright,  Thomas  Wright,  Pasqualb 
Fabri,  and  Ferdinand  Catalacci. — In  the  matter 
of  Anthony  George  Wright  Biddclph,  John 
Wright,  William  Robinson,  and  Edmund  Wil- 
liam Jbrningham. 


January  24. 


The  bankrupts,^.  O.  W.  Biddulph  and  John  Wright,  Part  of  the 

effects  which 

were  the  residuary  legatees  and  executors,  and  the  bank-  came  into  the 

_         ___  m  ii.  /.       hands  of  an 

rupt  John  Wright  was  the  sole  acting  executor,  of  a  executor's 
testator  named  John  Biddulph,  who,  by  his  will,  be-  Enkr^tcy^ 
queathed  annuities  to  the  petitioners  Thomas  Wright,  ^uof1*" 
P.  Fabri,  and  F.  Catalacci.    John  Wright,  as  the  tes-  tb? .t*u?r-  A 

■  &     *  suit  id  c  hancery 

tator's  executor,  had  possessed  himself  of  the  testator's  ^ein?  '"Jit"1?* 

*  lor  the  adunuis- 

personal  estate.    Certain  articles,  forming  part  of  that  *™ti°o  of  the 

testator  s  estate, 

estate,  and  consisting  of  furniture,  plate,  &c.,  came  into  the  proceeds  of 


the  possession  of  the  bankrupts,  with  the  privity  of  the  were  ordered 

...  .     .    A,    .  .  by  the  Court  of 

executor,  and  remained,  in  specie,  in  their  possession  at  Review  to  be 
the  date  of  the  fiat.  vested,  although 

These  articles  having  been  sold  for  204G/.,  that  sum  j^X"*  ^ 
was  claimed  by  the  assignees,  as  arising  from  property 
in  the  order  and  disposition  of  the  bankrupts  at  the  date  5eeded  t0  4 

r  r  decree. 

of  the  fiat;  while,  on  the  other  hand,  the  petitioners 
insisted  that  they  were  entitled  to  have  the  whole  of 
it  applied  to  the  purposes  of  the  will.    The  ques- 
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tion  was  raised  by  a  bill  in  chancery  filed  by  the  peti- 
tioners, Thomas  Wright,  P.  Fabri,  and  F.  Catalacd, 
against  the  bankrupt  John  Wright,  and  the  assignees, 
for  payment  of  their  annuities,  and  was  decided  upon 
demurrer  in  favour  of  the  annuitants.  The  assignees 
having  then  put  in  their  answer,  the  bill  was  amended, 
so  as  to  pray  for  accounts  of  the  general  administration 
of  the  testator's  estate;  but  no  decree  had  been  pro- 
nounced. The  prayer  of  the  present  petition  was,  (among 
other  things,)  that  the  petitioners  might  be  at  liberty  to 
prove  against  the  separate  estates  of  A .  G.  W.  Biddulpk 
and  John  Wright  the  sum  of  2046L,  without  prejudice 
to  the  suit  in  chancery,  or  to  their  right  to  claim  the 
whole  of  such  sum ;  and  that  a  sufficient  sum  to  answer 
the  dividend  on  such  proof  might  be  retained  and  in- 
vested. 

Mr.  J,  Coohe,  in  support  of  the  petition. 

Mr.  Dixon,  for  the  assignees.  There  is  no  evidence 
that  the  executors  are  indebted  to  the  estate  in  the 
amount  sought  to  be  proved,  or  in  any  other  amount; 
their  accounts  not  having  been  yet  taken.  And,  as  tbe 
matter  is  now  in  litigation  in  another  court,  it  is  to  that 
court  that  the  petitioners  ought  to  have  applied  to 
establish  their  claim,  before  they  came  here  to  prove. 
The  Court  has  not  even  a  primd  facie  case  to  proceed 
upon. 

Mr.  J.  Cooke,  in  reply. 

Sir  John  Cross.— I  think  the  Order  should  not  be 
limited  in  the  manner  sought  by  the  prayer,  but  should 
extend  to  a  reservation  of  the  whole  sum  of  20443/. 


1842. 

Ex  parte 
WmouT 
ami  other*. 
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The  Order,  so  far  as  regarded  this  part  of  the  peti-  1842. 
tion,  was,  that  the  assignees  should  pay  into 

Court  the  sum  of  2046/.,  subject  to  the  further  Wrioht 


Order  of  the  Court;  the  money  to  be  laid  out; 
and  all  parties  to  be  at  liberty  to  apply.  The 
petitioners  were,  in  the  first  instance,  to  pay  the 
assignees'  costs,  and  their  own. 


and  others. 


Ex  parte  Robert  Neave  Richards  and  James  Briant. 
— In  the  matter  of  Robert  Richards,  James  Briant, 
and  James  Coker.  wMmi*$tn, 

January  28. 

This  was  a  petition  of  two  of  the  bankrupts  to  annul  j^iof  fia/wUi* 
the  fiat,  on  ihe  ground  of  a  misnomer  of  one  of  the  JJ^nntu^' 
petitioners.    The  act  of  bankruptcy  relied  upon  was  the  JfJJJJJ^J  jj^u 
omission  to  pay  or  give  security  for  a  debt,  according  to  ^3*' 
the  provisions  of  the  statute  1  &  2  Vict.  c.  1 10.  s.  8.  °*e  of  his 

christian  names. 

In  the  notice  which  had  been  given  to  the  bankrupts  Qu*re,  Whe- 
under  the  directions  of  the  act,  Mr.  Ricliards  was  named  of  a 

as  Robert  Richards,  by  which  name  he  was  also  desig-  c^ogsVnder 
nated  in  the  fiat.    This  was  the  misnomer  on  which  the  110.  s.  8*.^^  a 
petitioners  relied,  as  invalidating  the  fiat.    According  to  f0f^,f^uaud 
the  evidence  read  in  support  of  the  petition,  Mr.  Richards  J^JJjJj1 
was  baptized  by  the  name  of  Robert  Neave  Richards.    }  °  prow  the 

*  .  *  existenre  of 

which  name  he  had  always  adopted.    Two  specific  in-  *uch  a  mimo. 

tner,  it  is  not 

stances  of  his  using  it  were  adduced  by  way  of  example ;  enough  to  state 

°  that  the  trader 

one  was.  that  he  had  subscribed  his  name  thus  to  the  was  baptized  by, 

and  always 

partnership  articles,  in  which  he  was  also  throughout  so  adopted, another 
designated;  and  the  other  was,  that  upon  a  board  attached  "y^hkhVe'is 

df  nrrihf  A  It 

to  the  cart  belonging  to  the  firm,  on  which  the  names  of  must  a  *  r 
all  the  partners  were  set  forth  in  full,  that  of  Mr.  Rich-  ^miiy  known 

VOL.  II.  L  L  ^y  such  other 

name. 
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1 8  i  I.  ards  was  written  Robert  Neave  Richards.  And  it  further 
iTpIrte  appeared,  that  on  the  14th  of  November  1841  the  peti- 
«^iclwl.«  tioning  creditors  struck  a  docket  against  the  bankrupts, 
in  which,  as  well  as  in  the  affidavit,  Mr.  Richard*  was 
named  Robert  Neave  Richards;  but  no  fiat  had  been 
issued  on  this  docket.  On  the  part  of  the  assignees, 
evidence  was  produced  to  show  that  the  firm  traded  under 
the  description  of  Richards,  Briant,  and  Coher,  only; 
and  that  the  stockbroker  of  the  firm,  on  being  applied  to 
for  information  as  to  the  name  of  Mr.  Richards,  gave  it 
as  Robert  Richards.  An  action  had  been  brought  against 
him  by  this  name  by  the  petitioning  creditors,  and  be 
had  taken  no  objection  on  the  ground  of  a  misnomer. 
At  the  opening  of  the  fiat  on  the  28th  of  December, 
Mr.  Richards  and  his  solicitor  attended  and  stated  the 
defect  in  the  proceedings  to  the  Commissioner,  and  sub- 
mitted that  Mr.  Richards  ought  not  to  be  called  upon 
to  surrender;  to  which  opinion  the  Commissioner  also 
inclined,  but  referred  the  solicitor  to  another  Commis- 
sioner then  sitting,  who  gave  his  opinion  that  Mr. 
Richards  ought  to  surrender,  but  that  the  fiat  should  he 
amended.  The  Commissioner,  before  whom  the  fiat 
was  opened,  then  called  on  the  bankrupt  to  surrender, 
which  he  accordingly  did,  protesting  that  he  did  not,  by 
taking  that  step,  intend  to  waive  any  objection,  or  to 
acquiesce  in  the  validity  of  the  proceedings. 

Mr.  Keene,  and  Mr.  Bilton,  in  support  of  the  petition. 
The  bankrupts  have  a  right  to  receive  from  their  certificate, 
when  they  obtain  it,  that  full  protection,  which  can  only 
arise  from  the  proceedings  being  regular ;  and  even  if,  by 
the  assistance  of  evidence  of  identity,  a  certificate  under 
a  fiat  in  which  one  of  the  bankrupts  was  misnamed  might 
be  made  use  of,  still  the  petitioning  creditor  has  no  right 
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to  occasion  this  inconvenience  and  expense  by  his  care- 
lessness, especially  when  it  appears  that  he  was  fully 
aware  of  the  bankrupt's  correct  name,  having  used  it  in 
a  former  proceeding.  In  Ex  parte  Forshaw(a)t  the 
Lord  Chancellor  refused  to  order  a  commission  to  be 
amended,  in  which  there  was  a  mistake,  and  directed  a 
supersedeas  at  the  expense  of  the  petitioning  creditor. 
These  observations  apply  to  the  misdescription  in  the 
fiat.  But  the  misdescription  in  the  proceedings  under 
the  statute  I  Vict.  c.  110.  s.  8.  is  of  still  greater  impor- 
tance. The  enactment  is  a  penal  one,  and  a  person 
cannot  be  declared  a  bankrupt  under  it,  unless  its  provi- 
sions are  strictly  observed. 

Mr.  Bacon,  for  the  petitioning  creditor.  That  the 
mistake,  if  it  be  one,  will  not  prevent  the  certificate  from 
being  given  in  evidence,  is  clear  from  the  case  of  Stevens 
v.  Elizie  {b) ;  where,  it  appearing  that  a  person  who  had 
traded  under  the  name  of  P2re  Elizce,  was  described  in 
the  commission  as  Vincent  Tallachon,  Lord  Ellenborough 
only  required  evidence  of  the  defendant  having  been 
once  called  Vincent  Tallaehon,  and  of  his  being  the 
individual  named  in  the  commission.  And  in  Ex  parte 
Gilligan  (c)  the  Court  refused  to  annul  a  fiat,  on  the 
ground  of  the  bankrupt  being  named  in  it  John  Gilligan, 
instead  of  John  Christian  Gilligan.  [Sir  J.  Cross. 
Have  you  an  affidavit  to  show  that  Mr.  Richards  was 
known  by  the  name  of  Robert  Richards?]  We  have 
what  is  stronger,  namely,  the  fact  of  an  action  being 
brought  against  him  in  that  name  by  the  petitioning 
creditors,  to  which  he  appeared ;  thereby  admitting  that  to 

(a)  1  O.  &  J.  368.  (c)  1  M.  D.  it  D.  144. 

(6)  3  Camp.  256. 

T    I  O 

u  u  ** 


1842. 
Ex  parte 

RlCHAFlDS 

and  others. 
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be  a  correct  designation.  [Sir  John  Cross.  The  most 
important  question  seems  to  be  that,  with  reference  to  the 
act  of  bankruptcy.  The  statute  renders  necessary  an 
affidavit  of  debt,  and  you  have  sworn  that  a  person 
named  Robert  Richards  is  indebted  to  you.  Supposing 
that  not  to  be  the  name  of  Mr.  Richards,  the  petitioner, 
are  you  entitled  to  say  that  he  has  committed  an  act  of 
bankruptcy  ?  That  part  of  the  argument  is  not  affected 
by  the  authorities  to  which  you  have  referred.]  The 
substance  of  the  affidavit  is,  not  that  Robert  Richards  is 
indebted  to  the  petitioning  creditors,  but  that  a  partner- 
ship, consisting  of  Robert  Richards,  James  Briant,  and 
James  Coker,  are  so  indebted ;  and  the  notice  is  left  at 
their  place  of  business.  Would  not  a  judge  direct  the 
jury,  that  if  they  were  satisfied  of  the  identity  of  the 
parties,  they  ought  to  find  in  favour  of  the  validity  of  the 
fiat, — as  Lord  Ellenborough  did  in  Stevens  v.  JSiizee{a)7. 

Mr.  Keene,  in  reply.  In  Stevens  v.  Eli  zee,  the  name 
by  which  the  bankrupt  was  described  in  the  commission 
was  his  real  name ;  and  the  objection  was,  that  another 
name  under  which  he  had  traded  should  have  been 
added  with  an  alias.  And  as  to  the  case  of  GUligan  v. 
Gilligan,—  that  case  was  decided  on  the  ground,  that  the 
bankrupt  did  not,  on  surrendering,  nor  afterwards  on  ex- 
amination before  the  Commissioner,  explain  that  he  was 
not  properly  named ;  whereas  here  Mr.  Richards  stated 
the  objection  at  once,  and  protested  that  he  did  not,  by 
surrendering,  intend  to  acquiesce  in  the  proceedings. 

Sir  John  Cross. — This  is  an  application  on  the  part 
of  two  out  of  three  bankrupts  to  annul  the  fiat,  on  the 

(a)  3  Campb.  266. 


1842. 

Kx  parte 
Richards 
and  others. 
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ground  of  a  misnomer  of  one  of  the  three ;  and  if  the  act  1842. 

of  bankruptcy  is  to  be  invalidated,  or  if  the  fiat  is  to  be  JTnrw 
r   J  '  Ex  parte 

invalidated  by  reason  of  the  misnomer,  the  burden  of  Hichahd» 

and  others. 

proof  lies  upon  the  party  alleging  the  misnomer  to  exist. 
Now,  with  regard  to  the  description  of  the  bankrupt  in 
the  fiat,  whether  it  is  a  misnomer  or  not,  does  not  appear 
material  to  the  present  question ;  as  I  am  of  opinion, 
that,  if  it  were  a  misnomer,  that  circumstance  would  not 
be  sufficient  to  invalidate  the  fiat.  But  it  is  another  and  a 
distinct  question,  whether  a  party  could  be  held  to  have 
committed  an  act  of  bankruptcy,  under  the  proceedings 
directed  to  be  taken  by  the  1  &  2  Vict.  c.  110.  s.  8.,  if 
he  were  misnamed  in  those  proceedings.   The  first 
question,  however,  that  arises  is,  whether  Mr.  Richards 
has,  in  fact,  been  misnamed ;  and  I  do  not  say,  that,  if 
this  were  proved  to  be  the  case,  the  fiat  could  be  sup- 
ported under  the  section  to  which  I  have  referred.  It 
appears,  that  the  party,  called  Robert  Richards  in  the 
fiat,  was  generally  known  by  the  name  of  Richards 
only;  that  being  the  name  under  which  he  traded  in 
copartnership  with  the  other  parties  named  in  the  fiat. 
The  style  of  the  firm  was  Richards,  Brian t,  and  Coker  ; 
and  Mr.  Richards  was,  consequently,  known  not  as 
Robert  Richards,  or  as  Robert  Neave  Richards,  but  as 
the  partner  in  this  firm  of  Richards,  Rriant,  and  Coker. 
What,  then,  is  the  evidence  of  misnomer  ?    The  petition 
does  not  state,  that  Mr.  Richards  was  not  generally 
known  or  called  by  the  name  of  Robert  Richards  ;  nor 
is  there  any  evidence  to  that  effect.    But  Mr.  Richards 
states,  that  he  always  adopted  the  name  of  Robert  Neave 
Richards,  and  mentions  two  instances  of  the  fact; 
one  being  that  of  the  inscription  on  the  cart,  and  the 
other  that  of  his  signature  of  the  partnership  articles. 
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1842.      On  the  other  hand,  it  is  shown  that  the  respondents 
Ex  parte     trade(l  with  him  by  the  name  of  Richards,  only,  in  con- 

Rk hards  junction  with  two  other  individuals,  as  to  whose  names 
and  others. 

no  mistake  is  alleged  to  have  been  made;  it  appears, 
further,  that,  when  inquiry  was  made  of  his  stockbroker 
as  to  what  his  name  was,  the  reply  was  that  it  was 
Robert  Richards;  and,  in  addition  to  those  circum- 
stances, there  is  that  of  its  being  customary,  where  a 
party  has  a  double  name,  to  designate  him  by  the  first 
only;  that  is  the  way,  in  which  such  a  name  is  usually 
treated.  For  these  reasons,  and  because  1  find  no  proof 
of  a  misnomer  besides  the  two  facts  of  the  name  Robert 
Neave  Richards  being  inscribed  on  the  cart,  and  its 
being  affixed  to  the  partnership  articles,— there  being, 
moreover,  not  one  witness  brought  forward  who  could 
swear  that  he  always  knew  Mr.  Richards  by  that  name, 
and  Mr.  Richards  not  taking  upon  himself  to  say  that 
he  was  so  known,— I  do  not  think  that  the  allegation  of 
a  misnomer  is  made  out,  or  the  regularity  of  the  proceed- 
ings  under  the  recent  statute  impeached.  The  petition 
must,  therefore,  be  dismissed ;  but  I  make  no  Order  as 
to  costs,  except  that  the  petitioning  creditor  is  to  take 
his  out  of  the  estate. 


Ex  parte  John  Getting. — In  the  matter  of  John 

Wettmintter,  B  URN  IE. 
January  29. 

Id  the  proceed-  IS  was  a  petition  to  rescind  an  Order  annulling  a 
ings  under  a 

London  fiat  the  fiat  for  want  of  prosecution.    The  fiat  was  issued  on 

bankruptcy  is 

found  on  the  1 4th  day,  and  advertized  on  the  15th,  without  any  intermediate  notice  of  the 
adjudication  being  given  at  the  office.  On  the  15th  day  an  application  is  made  by  another 
party  for  a  new  fiat,  and  to  annul  the  former,  for  want  of  prosecution ;  and  on  the  16th  day 
an  Order  to  that  effect  is  made.  A  petition  to  rescind  this  Order  dismissed ;  there  being  no 
statement  in  the  petition,  or  in  the  affidavits  on  either  side,  as  to  the  solicitor  who  obtaioed 
the  Order  having  notice  of  the  adjudication ;  but  there  being  grounds  for  suspecting  collusion 
between  the  bankrupt  and  the  party  suing  out  the  annulled  flat. 
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the  3d  of  January ;  but  the  adjudication  did  not  take 
place  till  the  17th,  which  fell  on  a  Monday.  It  was 
advertized  on  the  18th ;  but,  on  the  morning  of  that  day, 
and  before  the  publication  of  the  Gazette,  another  cre- 
ditor, named  Frederick  Figge,  the  present  respondent, 
applied  under  Lord  Rosslyris  Order  (a)  for  an  Order  to 
annul,  and  for  a  new  fiat,  which  was  ordered  accordingly 
on  the  19th ;  the  usual  affidavit  having  been  made  by 
the  respondent's  solicitor,  that  he  had  searched  the 
Gazettes,  and  found  no  advertisement  of  an  adjudication. 
On  the  22d  the  bankruptcy  was  found  under  the  res- 
pondent's fiat. 

Mr.  Bacon,  in  support  of  the  petition.  The  adjudi- 
cation under  the  fiat,  which  has  been  annulled,  took 
place  within  the  proper  time,  and  was  advertized  as  soon 
as  possible,  and  before  the  issuing  of  the  respondent's 
fiat.  The  respondent's  solicitor  does  not  venture  to 
swear,  that  he  did  not  know  the  adjudication  had  taken 
place  when  he  sued  out  his  fiat.    He  knew  that  the  day, 

(a)  "  t  do  hereby  order,  that  any  commission  of  bankrupt,  which  shall 
be  sued  out  from  and  after  the  20th  day  of  June  instant,  and  to  be  executed 
in  the  city  of  London,  shall  be  supersedable  for  want  of  prosecution  at  the 
expiration  of  fourteen  days,  and  not  sooner,  after  the  date  thereof ;  and  that 
any  commission  of  bankrupt,  which  shall  be  sued  out  from  and  after  the 
said  26th  day  of  June  inslant,  and  not  be  executed  in  the  city  of  London, 
shall  be  supersedable  for  wan*  of  prosecution,  at  the  expiration  of  twenty- 
eight  days,  and  not  sooner,  after  the  date  thereof;  and  I  do  further  order, 
that  one  day  shall  elapse  after  the  expiration  of  the  said  fourteen  or  twenty- 
eight  days,  before  any  Order  shall  be  made  for  such  supersedeas ;  and  that 
the  application  which  shall,  in  the  course  of  that  day,  be  6rst  made  by  any 
other  attorney  or  solicitor  than  the  attorney  or  solicitor  at  whose  instance 
the  supersedable  commission  was  issued,  for  a  supersedeas  of  such  commis- 
sion, and  for  a  new  commission  to  be  issued,  shall  be  preferred  to  an  appli- 
cation for  the  same  purposes  by  the  attorney  or  solicitor,  who  sued  out  such 
supersedable  commission."  June  26th  1793. 


1842. 


Ex  parte 
Gettino. 
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1842.  on  which  he  took  that  step,  was  one  on  which  the  Lon- 
ix  parte  ^on  Gazette  was  published,  and  it  was  very  easy  for  him 
r ettino.  to  a8Certajn  the  adjudication  had  been  made.  And, 
although  he  joins  his  client  in  all  the  other  passages  of 
the  affidavit,  he  is  silent  when  he  comes  to  the  passage 
relating  to  ignorance  of  the  adjudication.  The  authority 
of  Ex  parte  Ellis  (a)  consequently  applies.  In  that 
case  Lord  Eldon  said,  "  there  is  a  positive  Order,  giving 
fourteen  days  to  proceed  on  the  commission;"  and 
again,  "  I  cannot  go  the  length  of  saying  the  Order  is 
not  satisfied  till  publication  in  the  Gazette.  Suppose 
the  adjudication  was  on  Wednesday,  it  cannot  be  pub- 
lished till  Saturday.  When  this  solicitor  applied  at  tbe 
office  on  Monday,  if  he  had  stated,  that  he  had  been 
informed  the  party  was  declared  a  bankrupt  on  Saturday, 
though  too  late  for  the  Gazette,  he  would  not  have  had 
a  commission and  the  second  commission  was  super- 
seded. It  is,  indeed,  very  doubtful,  whether  an  Order 
to  annul,  for  want  of  prosecution,  can  be  supported, 
when  it  is  made  after  an  actual  adjudication  has  taken 
place  (b). 

Mr.  Wood,  for  the  respondent.  The  facts  of  the  case 
are  these.  The  respondent  took  proceedings  under  the 
act,  1  &  2  Vict.  c.  110.  s.  8.,  with  the  view  of  issuing  a 
fiat  against  the  bankrupt ;  and  on  the  5th  of  December, 
being  the  first  day  after  the  expiration  of  the  twenty-one 
days  mentioned  in  the  section,  an  act  of  bankruptcy  having 
been  committed  under  its  provisions,  he  proceeded  to 
strike  a  docket,  but  found  that  a  fiat  had  been  sued  out  on 
the  petition  of  a  person  named  Hughes,  a  personal  friend 
of  the  bankrupt  on  the  4th.  No  proceedings  were  taken 


(a)  7  Vcs.  135. 


(6)  See  Er  parte  baker,  2  D.  U  C.  366. 
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under  this  fiat;  and  on  the  29th  of  December,  when  the  1842. 
respondent  was  again  about  to  take  proceedings,  he  eT^u: 
found  that  the  first  fiat  had  been  superseded,  and  that  a  G*rnso. 
second  fiat  had  been  sued  out  in  the  name  of  another 
petitioning  creditor,  but  by  the  same  solicitors.  It  is 
this  second  fiat,  which  is  now  sought  to  be  revived; 
although  it  was  not  prosecuted  till  the  last  moment  pre- 
scribed by  the  act.  This  is  not  an  application,  therefore, 
which  should  meet  with  any  favour ;  the  object  of  both 
the  fiats  sued  out  by  the  petitioners'  solicitors  being, 
evidently,  not  the  distribution  of  his  assets  among  his 
creditors,  but  the  delay  and  defeat  of  another  creditor, 
who  has  that  object  in  view.  [Sir  John  Cross.  How 
does  it  appear,  that  the  petitioner  knew  of  the  act  of 
bankruptcy  of  the  6th  of  December?]  The  bankrupt 
knew  of  it,  and  it  is  sworn  that  the  petitioner  is  acting  in 
concert  with  him.  Ex  parte  Henderson  (a)  is  exactly 
in  point.  There  the  practice  was  settled  to  be,  in  the 
case  of  a  country  commission,  to  issue  a  supersedeas  on 
the  30th  day,  (which  answers  to  the  16th  day  in  the 
proceeding  under  a  London  commission,)  on  an  appli- 
cation on  the  29th,  unless  notice  was  given  at  the  oflice 
on  the  29th  that  the  bankruptcy  was  found.  And  the 
rule  was  rigidly  applied  in  that  case,  although  the  adju- 
dication took  place  within  the  proper  time,  that  is  to  say, 
on  the  28th  day, — and  although  from  the  distance  of  the 
place  where  the  commission  was  opened,  it  was  impos- 
sible that  notice  should  arrive  as  early  as  the  29th  day. 
There  is  no  foundation,  therefore,  for  the  statement,  that 
a  fiat  cannot  be  superseded  after  the  adjudication  has 
taken  place ;  a  proposition,  which  is  also  contradicted  by 
the  more  recent  case  of  Ex  parte  Westall  (6),  where  the 

(a)  2  Ro.  190.  (b)  4  Dea,  Ac  C.  350. 

VOL.  II.  M  M 
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1 842.  Court  refused  to  rescind  an  Order  to  annul,  which  was 
Ex  parte  m*de  after  the  adjudication.  With  regard  to  the  absence 
of  an  affidavit  on  the  part  of  the  respondent's  solicitor, 
as  to  his  ignorance  of  the  adjudication,  the  petitioner 
does  not  raise  that  issue  by  stating  either  on  this  petition 
or  affidavits,  that  the  solicitor  had  any  knowledge  of  it. 

Mr.  Bacon,  in  reply.  To  bring  the  case  within  the 
authority  of  Ex  parte  Henderson  (a),  the  respondent 
must  show  that  his  solicitor  had  no  notice  of  the  adjudi- 
cation, which  had  taken  place  the  day  before  that  on 
which  his  fiat  was  issued.  [Sir  John  Cross.  The  rule 
is,  that  if  the  adjudication  has  not  appeared  in  the 
Gazette,  it  must  appear  by  notice  given  at  the  office ;  you 
gave  no  such  notice.]  The  respondent's  solicitor  ab- 
stained from  making  any  inquiry  at  the  office ;  and  the 
rule  as  to  giving  notice  there,  is  not  an  inviariable  one. 
It  was  not  acted  upon  in  Ex  parte  Ellis  (b),  and  yet  the 
supersedeas  was  quashed.  With  regard  to  the  statements 
made  as  to  circumstances  anterior  to  the  3rd  of  January, 
they  are  wholly  immaterial  to  the  present  question ;  Lord 
Eldon  having  6aid  in  Ex  parte  Ellis  (b)y  that  "  if  there 
were  doubts  as  to  the  petitioning  creditor's  debt,  or  an 
apprehension  that  this  was  a  friendly  commission,  those 
might  be  proper  considerations.  But  it  is  not  a  correct 
use  of  those  considerations,  to  take  out  another  com- 
mission, as  if  the  former  had  not  been  proceeded  on,— if  it 
appears  that  it  had  been  proceeded  on.  The  party 
might  quarrel  with  the  commission  and  petition  against 
it ;  but  upon  none  of  those  grounds  can  a  solicitor  take 
out  another,  alleging  the  former  was  not  proceeded  on, 
if  it  was  proceeded  on,  within  Lord  Rosslyn's  Order." 

(«)  2  Uo.  190.  (ft)  7  Ves.  135. 
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Sir  John  Cross.— From  all  the  circumstances  of  this 
case,  there  appears  to  have  been  a  race  between  a  bond 
fide  creditor,  and  one  who  was  acting  in  collusion  with 
the  bankrupt.  If  the  petitioner  were  allowed  to  succeed 
on  the  present  application,  he,  or  rather  his  solicitors, 
might  go  on  issuing  fiats  until  the  two  months  had  ex- 
pired, to  which  the  statute  1  &  2  Vict.  c.  110.  s.  8. 
limits  the  respondent,  in  suing  out  a  fiat  on  the  act  of 
bankruptcy  on  which  he  is  proceeding.  He  might 
thus  be  entirely  defeated  by  parties,  who  had  no  intention 
of  proceeding,  bond  fide,  to  procure  a  distribution  of  the 
bankrupt's  effects  among  his  creditors.  Under  these 
circumstances,  I  think  the  respondent's  fiat  is  entitled 
to  preference  over  the  other,  and  that  the  petition  must 
be  dismissed,  with  costs. 


1842. 


Ex  parte 
Gkttino. 


Ordered  accordingly. 


Ex  parte  Rogers. — In  the  matter  of  Jones. 

Mr.  WOOD,  on  the  part  of  the  respondent  to  this 
petition,  which  was  in  the  paper  of  the  day,  applied  for 
the  permission  of  the  Court,  that  it  might  stand  over  to 
a  future  day,  in  order  that  the  respondent  might  have 
time  to  file  affidavits,  in  rejoinder  to  the  petitioner's 
affidavits  in  reply,  which  were  only  filed  on  the  28th 
instant,  and  which  made  out  quite  a  new  case  to  that 
stated  in  the  petition. 

Mr.  Anderdon,  contra. 

notice  of  the  application,  he  was  ordered  to  piy  the 


Weitmituter, 
January  31. 

Where  the  pe- 
titioner made 
out  a  new  caie 
io  his  affidavits 
in  reply,  which 
were  filed  only 
threedays  before 
the  petition  was 
set  down  for 
hearing,  the 
Court  permitted 
the  hearing  to  be 
postponed,  in 
order  that  the 
repondent  might 
hare  time  to 
answer  the  affi- 
davits ;  but  as 
he  had  given  no 
costs  of  the  day. 
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1 8  42.         Sir  J  ohn  Cross.— As  the  petitioner  has  filed  affidavit 
so  late  as  Friday  last,  which  set  up  a  new  case  against 

Kx  parte  '  r  -© 

KootKs.  the  respondent,  I  think  it  is  right  that  the  respondent 
should  have  time  to  answer  them ;  but,  inasmuch  as  be 
has  not  given  the  petitioner  notice  of  this  motion,  he 
must  pay  the  costs  of  the  day. 


Ex  parte  Esther  Wells,  by  John  Henry  Paget,  her 
next  friend. — In  the  matter  of  Edward  Whitmobi 
Wmminuer,      and  others. 

January  29. 

Ftmt  covert,  pc-  1  HIS  was  the  petition  of  the  wife  of  one  of  the  bani- 
nexTfmiX  p^r-  rupts,  by  her  next  friend,  for  leave  to  prove  against  her 
the  value  ofa*  husband's  estate,  the  value  of  a  legacy  of  stock  be~ 
l2j,ueat°hc!i(to  queatne<l  to  her,  with  a  direction  that  it  was  to  be  for 
uk  biuriot-  ner  seParate  use»  ana*  free  ^rom  tne  control  of  her  bus- 
forred  into  the    band.    The  stock  had  been,  by  the  petitioner  s  request, 

name  of  Iwt  >    j  ir  i 

hu&baod,  who    transferred  into  her  husband's  name;  but  she  now  stated, 

sold  it  out  and 

became  bank-    by  her  petition,  that  this  was  done  upon  the  understan  J- 

rupt,  aod  a  trus- 
tee appointed  to  ing  that  her  husband  should  hold  the  stock  as  a  trustee 

deods.  for  her,  and  that  he  continued  to  pay  her  the  amount  of 

the  dividends.    He  had,  however,  sold  out  the  stock, 

and  applied  the  proceeds  to  his  own  use. 


Mr.  Keene,  for  the  petition. 


Mr.  Tenison  Edwards,  for  the  assignees,  consented 
to  such  Order  as  the  Court  might  think  proper  to  make. 

The  Court  gave  the  petitioner  leave  to  make  such 
proof  as  she  could  establish,  and  referred  it  to  Mr. 
Ayrton  to  appoint  trustees,  or  a  trustee,  to  receive  the 
dividends  on  the  proof. 
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1842. 

Ex  parte  Pooley.— In  the  matter  of  John  Atkinson. 

Stijtanti'  Inn, 

1HIS  was  a  petition  for  the  usual  Order,  in  the  case  of  ^  J^^y' 
an  equitable  mortgage.    The  deposited  documents  were  in* company, 

.  ,_  .  ,  ti.i      the  settlement 

the  certificates  of  certain  shares  in  a  company  called  the  deed  of  which 
Merchants'  Shipping  Company,  established  at  Stockton-  fpS^ode 
upon-Tees,  in  which  the  bankrupt  was  a  shareholder.  ^,^^r 
His  own  trade  was  carried  on  at  Kendal,  in  Westmore-  tlcl,ld<if  f">m 

'  being  share- 

land.  By  the  deed  of  settlement  of  the  company,  dated  JjJ^8^  w,,° 
the  26th  of  January  1838,  it  was  among  other  things  ^^'JSp 
provided,  that  the  funds  of  the  copartnership  should  cetet  of  hi* 

shares  by  way 

consist  of  the  sura  of  lo,000/.,  divided  into  shares  of  of  mortgage, 

with  a  person 

25/.  each;  that  persons,  only,  who  were  shippers  of  goods  not  of  the  pie- 
and  merchandize,  should  be  eligible  to  hold  shares  in  the  tion,  and  with- 
copartnership ;  that,  if  any  of  the  copartners  for  the  &epwribed 


time  being  should,  before  the  termination  of  the  copart-  alion  gjJJ" 
nership,  be  desirous  of  withdrawing  himself,  herself,  or 
themselves  therefrom,  and  should  signify  such  his,  her,  !,<D'  **  a8*,DSt 

°      *  Ins  assignees, 

or  their  desire,  by  a  previous  writing  or  previous  writings,  <»  hi»  becoming 
under  his,  her,  or  their  hands,  to  be  delivered  to  the  clerk  S*mbk,  that 

,    .        „    ,  i  ,      .       reputed  owner- 

or  agent  for  the  time  being  of  the  copartnership,  then  ship  of  shares 

must  be  provt^cJ 

and  in  every  such  case  so  happening,  the  partners  or  to  h«ve  existed, 

•        .  i .       .         !  and  is  not  con- 
partner  so  desirous  ot  withdrawing  might  assign  and  clusively  to  be 

transfer  his,  her,  or  their  share,  or  respective  shares  and  lDe  ebseoceof 
interests,  of  and  in  the  joint  trade,  and  of  and  in  the 
capital  stock  and  effects  therein,  and  all  gains  and  profits 
attending  the  same  from  the  settlement  of  the  last  pre- 
ceding annual  account,  to  such  person  or  persons  as 
should  be  approved  by  the  general  committee  for  the 
time  being ;  and  from  that  time  the  person  or  persons,  to 
whom  such  assignment  or  transfer  should  be  made, 
should  stand  in  the  place  of  the  partner  or  partners  so 
desirous  of  withdrawing. 

VOL.  II.  N  N 
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1 84-2.         Xhc  certificates  of  the  bankrupt's  shares  in  the  com- 
Ek  parte     Pany  were  marked  respectively  6,  7,  8,  and  9,  and  were 
deposited  by  him  with  the  petitioners,  together  with  a 
promissory  note  to  the  following  effect : 

"  Kendal,  Feb.  2, 1841. 
"On  demand,  I  promise  to  pay  to  Mr.  John  Pooley, 
or  order,  the  sum  of  100/.,  with  interest,  after  the  rate 
of  5/.  per  cent,  per  annum,  for  value  received,  for  which 
I  deposit  the  certificates  of  four  267.  shares  in  the 
Stockton  Merchants'  Shipping  Company,  as  security. 

«•  John  Atkinson." 

"  Witness,  John  Hudson." 
The  act  of  bankruptcy  was  committed  on  the  29th  of 
May.  The  petitioners,  on  the  9th  of  June,  forwarded 
to  the  clerk  of  the  company  a  written  notice  of  the  de- 
posit ;  not  having,  as  they  alleged,  at  the  time  notice  of 
any  act  of  bankruptcy  having  been  committed.  This 
allegation  was  controverted  by  the  assignees,  who  ad- 
duced evidence  in  opposition  to  it. 

Mr.  Dixon,  for  the  petition,  relied  upon  Ex  parte 
Smith,  re  Styan,  lately  decided  by  the  Lord  Chancel- 
lor (a). 

Mr.  Bacon,  for  the  assignees.  The  deposit  here  was 
not  of  a  policy  of  assurance,  but  of  certificates  of  shares, 
which  were  subject  to  an  express  stipulation,  that  no 
person  should  hold  them  but  a  shipper;  and  a  particular 
form,  which  was  not  adopted  here,  was  requisite  for  the 
transmission  of  the  property  in  the  shares.  [Sir  John 
Cross.  The  assignees  cannot  be  shareholders,  and  yet 
they  claim  the  bankrupt's  beneficial  interest  in  the 

(a)  2  M.  D.  &  D.  219. 
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Must  they  not,  out  of  the  proceeds  of  it,  pay  off  the 
incumbrance?] 

Mr.  Dixon,  in  reply. 

Sir  John  Cross. — I  am  of  opinion  that  there  is  no 
sufficient  evidence,  in  this  case,  of  the  petitioners  having 
had  notice  of  the  act  of  bankruptcy,  previously  to 
their  forwarding  their  written  notioe  to  the  clerk  of  the 
company.  But  supposing  they  had  given  no  notice  of 
their  security,— that  circumstance  would  not,  in  my  opi- 
nion, be  sufficient  to  establish  the  case  of  the  assignees. 
They  must  go  further,  and  show  that  the  bankrupt  was 
the  reputed  owner  of  the  shares.  What  is  the  evidence 
which  has  been  adduced  upon  this  point?  It  appears 
that  the  bankrupt  carried  on  his  trade  at  Kendal,  while 
the  business  pf  this  partnership  was  carried  on  at  Stock- 
ton-upon-Tees,  and  the  bankrupt  appeared  to  be  no 
otherwise  connected  with  it  than  as  a  shareholder  of  the 
company.  No  one,  with  whom  the  bankrupt  dealt,  has 
come  forward  to  say  that  he  considered  the  bankrupt 
to  be  the  owner  of  these  shares  ;  and  I  therefore  am  of 
opinion  here,  as  I  have  been  in  previous  cases,  that  it 
lies  upon  the  parties  asserting  the  fact  of  reputed  owner- 
ship to  make  out  that  fact.  Having  failed  to  do  so, 
they  have  not  succeeded  in  establishing  any  case  against 
the  lien  of  the  petitioners. 


1842. 

Ex  parte 

Pooliy. 


Order,  as  prayed. 


n  n  2 
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1842. 

—  Ex  parte  Makins.— In  the  matter  of  Makins. 

Serjeants'  Inn, 

^  1  II  IS  was  the  petition  of  the  surviving  executors  of  the 

One  of  several  * 

residuary  lega-   will  of  the  bankrupt's  father,  praying  that  they  might  be 

lees,  with  the 

concurrence  of  declared  to  have  a  lien  on  the  bankrupt's  interest  under 
duces  the  ex"     his  father's  will,  and  for  leave  to  prove  for  so  much  of 

ecutors  to  sell      ...  .  ,     ,      .         ,    .  ,    .  . 

out  stock  form-    their  claim,  as  the  bankrupt  s  interest,  and  also  another 

rtMcFuaryVute,  security  which  he  had  deposited  with  them,  should  be 

insufficient  to  realize. 
tkmT^mm      Under  the  wil,» and  a  sub8e<luent  assignment  by  another 
defiling  c"?  Ie8atee>  the  bankrupt  was  entitled  to  one-fourth  share 
ta«n  title  deeds,  0f  tne  general  residuary  personal  estate  of  the  testator. 

as  a  security  for 

the  replacement  Some  time  after  the  testator's  death,  the  petitioners,  at  the 

of  the  stock  and 

payment  of  the  request  of  the  bankrupt  and  the  other  parties  beneficially 

dividends,  but 

without  any  interested  in  the  residue,  sold  out  a  sum  of  500/.  stock, 
u^To'r  refer-  part  of  the  testator's  assets,  and  advanced  the  proceeds  to 
fn"e°testdSuc.re  tne  bankrupt,  who  was  at  that  time  already  indebted  to 
cxeoltwsVad    tnem  'n  a  sum  °f  178/.,  in  respect  of  a  debt  of  his  bro- 

«?n!il??k"  ther's,  which  he  had  undertaken  to  pay  before  the  stock 
rujjicy,  a  jten  on  *  " 

the  share.  was  so\^  out>  xhe  bankrupt,  to  secure  the  replacement  of 
the  stock,  executed  a  warrant  of  attorney,  and  deposited 
with  the  petitioners  the  title  deeds  of  certain  leasehold 
estates.  There  was  no  other  memorandum  of  the  trans- 
action than  such  as  was  contained  in  the  defeazance  to 
the  warrant  of  attorney,  which,  after  providing  that  exe- 
cution should  only  be  issued  in  the  event  of  the  bank- 
rupt's failing  to  replace  the  stock  and  pay  the  dividends, 
and  also  the  178/.  which  he  had  undertaken  to  pay, 
stated,  that,  as  a  collateral  security  for  replacing  such 
stock,  and  for  payment  of  the  sum  which  would  become 
due  in  respect  of  the  dividends  thereon  in  case  the  same 
had  not  been  sold,  and  for  securing  payment  of  the  sum 
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of  178/.  8*.  2c?.,  and  interest  thereon,  the  bankrupt  had 
delivered  and  deposited  with  the  petitioners  the  title 
deeds  of  certain  leasehold  premises  belonging  to  him. 
The  petitioners  now  claimed  a  lien  on  the  bankrupt's 
share  in  the  residue,  for  the  amount  due  in  respect  of  the 
500/.  sold  out,  and  the  dividends  thereupon. 

Mr.  Anderdon,  and  Mr.  Rogers,  in  support  of  the 
petition.  The  sum  advanced  was  a  portion  of  the  estate, 
and  must  be  considered  to  have  been  accepted  by  the 
bankrupt,  in  satisfaction  of  his  share  of  the  residue. 
Jeffs  v.  Wood  (a),  Hanking  v.  Barnard  (b),  Richards  v. 
Richards  (c),  and  Ex  parte  0'Ferral(d). 

Mr.  Prendergast,  for  the  assignees.  An  executor 
cannot  set  off,  against  a  demand  upon  him  as  executor,  a 
debt  due  to  him  individually  (e).  The  nature  of  the 
contract  between  the  parties,  and  of  the  security,  is  de- 
fined and  limited  by  the  defeazance  of  the  warrant  of 
attorney. 

Mr.  Anderdon,  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross.    It  is  very  true,  that  the  defeazance 

to  the  warrant  of  attorney  does  not  expressly  give  a  lien 

upon  the  bankrupt's  share  in  the  residuary  personal  estate; 

and,  as  a  general  rule,  there  is  no  question  but  that  we 

are  confined  to  the  four  corners  of  an  instrument,  in 

discovering  the  meaning  of  those  who  are  parties  to  it. 

(a)  2  P.  Wras.  128.  (c)  9  Price.  219. 

(6)  5  Mad.  32.  (d)  1  G.&  J.  347. 

(«)  Williams  on  Executors,  1467,  citing  Whitaker  v.  RusA,  Amb.  407  j 
MtdUcvt  v.  Bowe$,  1  Ves.  208  ;  GaU  v.  Luttrelt,  1  You.  &  Jer.  180. 


1842. 

Ex  parte 
M  a  kins. 
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1842.      But  it  frequently  happens,  that  it  is  not  possible  to  under- 

Ex  pane  8tan(* tne  8C0Pe  am*  waning  of  an  instrument,  without 
Mawns.  looking  at  the  position  of  the  parties,  and  the  posture  of 
affairs  at  the  time  of  its  execution.  Now,  in  this  case, 
what  was  the  position  of  the  parties  to  this  transaction  ? 
Why  he,  who  applied  to  the  executor  for  the  advance  of 
the  500/.  stock,  was  entitled  to  one-fourth  share  of  all  the 
testator's  residuary  estate  in  the  hands  of  the  petitioners. 
Is  it  possible  then  to  doubt,  that  the  500/.  stock  was 
advanced  out  of  the  estate  of  the  testator,  and  with  the 
knowledge  of  the  bankrupt?  Must  not  the  transaction 
have  been  understood  by  the  bankrupt,  as  a  dealing  with 
the  personal  estate  of  the  testator,  and  as  a  transfer  of 
part  of  that  estate  ?  Suppose  the  executors  had  been 
pressed  by  the  bankrupt  to  distribute  this  residue,  and 
had  declined  to  do  so,  without  taking  this  transaction 
into  account ;  in  such  a  case  the  bankrupt  must  have 
gone  into  a  Court  of  Equity  to  obtain  relief,  and  no 
Court  of  Equity  would  have  listened  to  his  claim,  if  he 
would  not  first  satisfy  this  demand  on  the  part  of  the 
petitioners.  It  appears,  therefore,  that  the  rights  of  the 
bankrupt  under  the  will,  and  the  claim  on  the  part  of  the 
petitioners,  are  inseparably  connected ;  and  the  executors 
have  a  right  to  look  to  his  share  of  the  residue,  for  resti- 
tution of  that  portion  of  the  testator's  estate  which  they 
sold  out  for  the  benefit  of  the  bankrupt. 


■ 
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1812. 

Ex  parte  William  Parker,  committe  of  the  estate  of 
Robert  Parker,  a  lunatic. — In  the  matter  of  Samuel 
Stocks,  the  elder,  and  Samuel  Stocks,  the  younger.    5>rJMn<1.  Inn 

March  3  i  4. 

This  was  a  petition  complaining  of  the  rejection  of  a  A  trader  being 
proof,  which  the  petitioner  had  tendered  against  the  lunatic  in  the 
jointestateof  the  bankrupts;  and  the  question  turned  on 
the  sufficiency  of  certain  transactions  betweeh  the  peti-  JnJ  t,,ue$'3i- 
tioner,  as  a  committee  of  a  lunatic's  estate,  and  the  bank-  ^ad°daSf£rk 
rupts,  to  convert  the  debt,  which  was  originally  due  from  JJ-^J,"^8 
the  bankrupt  Samuel  Stocks,  the  elder,  separately,  into  for  somc  liroe' 

r  r  J  enters  into  part- 

a  debt  from  the  firm  ;  or,  at  all  events,  to  give  the  peti-  nership,  under 

an  agreement 

tioner  a  claim  upon  the  firm,  in  addition  to  his  separate  by  which  the 

stock  in  trade 

demand  against  the  elder  bankrupt.  and  Pr°perty  of 

It  appeared  that  the  debt  arose  under  the  following  were  to  belong 
circumstances.   The  lunatic,  and  his  brother,  Thomas  which  was  to 
Parker,  since  deceased,  carried  on,  in  1826,  previously  to  !heeiiaD?ht!esof 
the  lunacy,  the  business  of  calico-printers  and  bleachers,  Jj^1  ThTfinii 


in  copartnership,  at  Heaton  Mersey ;  and  in  August  £-.B 
1826  the  bankrupt  Samuel  Stocks,  the  elder,  became  the  »«» own  name,' in 

1  respect  of  the 

purchaser  of  the  business  and  of  the  whole  of  the  debt  to  the  com- 
mittee of  the 

machinery  and  stock,  and  other  effects  belonging  to  lunatic,  who 
the  lunatic  and  his  brother  upon  the  premises  where  tion  to  this  form 
their  copartnership  trade  was  carried  on,  and  became  Held,  on  the 
tenant  of  the  premises  at  a  yearly  rent.    Upon  this  bankmpTTti"at 
purchase,  a  sum  of  20,000/.  became  due  from  the  elder  ^ZmTm 
bankrupt  to  the  lunatic  and  his  brother,  as  appeared  by  J^^'SSSI 
an  account  stated  between  them  at  the  time.    To  secure  f^T'i^6" 

ther  he  had 

the  payment  of  this  sum  of  20,000/.  and  interest,  a  war-  power.andwhe- 

r  *  ther  the  Lord 

rant  of  attorney,  dated  the  1st  of  August  1826,  was  Chauceiior 

could  have  given 

executed  by  the  elder  bankrupt,  empowering  the  lunatic  him  power,  to 

COTl vert  the  SC • 

and  his  brother,  or  the  survivor  of  them,  to  enter  up  parate  into  a 

joint  liability. 
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1842.      judgment  for  25,000/.;  and  judgment  was  forthwith 
Ezptrte     entered  up.    In  1828  Thomas  Parker,  the  brother  of 
the  lunatic,  died,  and  the  lunatic  became  entitled  to  the 
debt  due  from  the  elder  bankrupt.    In  the  same  year  the 
commission  of  lunacy  issued,  under  which  the  petitioner 
was  in  May  1829  appointed  committee  of  the  lunatic  s  per- 
son and  estate.    From  this  period  up  to  the  year  1835, 
the  elder  bankrupt  continued  to  carry  on  the  business 
with  the  machinery  and  stock  which  formed  the  subject  of 
the  purchase.    In  183;>  he  took  his  son  into  partnership, 
without  any  premium,  but  under  an  agreement,  according 
to  which  all  the  then  existing  debts  and  liabilities  of  the 
sole  business  of  the  elder  bankrupt  were  to  be  trans- 
ferred to  the  account  of  the  partnership,  and  thence- 
forth to  become  joint  debts  and  liabilities  of  the  firm ; 
and  all  the  machinery,  stock,  property,  and  effects  there- 
tofore employed  by  the  elder  bankrupt  in  his  sole 
business,  were  to  be  transferred  to  and  become  partner- 
ship property.    This  agreement  was  stated  to  have  been 
acted  upon  ever  since,  both  by  the  bankrupts  and  the 
petitioner ;  the  debt  due  to  the  lunatic,  which  had  been 
reduced  by  payments  on  account,  having  been  adopted 
by  and  placed  to  the  account  of  the  partnership,  and  the 
bankrupts  having  in  an  account  stated  and  rendered  by 
them  on  the  31st  December  1837,  as  partners  to  the 
petitioner,  admitted  and  acknowledged  the  sum  of  13,2067. 
19*.  5d.t  with  a  further  sum  of  660/.  7s.  6d.t  to  be  due 
and  owing  from  the  partnership  to  the  petitioner,  as 
committee  of  the  lunatic.    It  was  further  stated,  that, 
from  Christmas  1837  to  the  bankruptcy,  the  bankrupts 
had  paid  to  the  petitioner  the  rent  of  the  premises,  and 
had  continued  annually  to  render  to  him  their  accounts 
in  respect  of  the  debt,  treating  it  throughout  as  one 
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adopted  by  and  due  from  the  partnership ;  and  that  the 
petitioner,  in  his  character  of  committee,  had  never  ob- 
jected to  that  mode  of  treating  the  debt ;  but,  on  the 
contrary,  had  assented  to  the  same,  and  acquiesced  there- 
in. The  last  of  these  accounts  was  rendered  at  Christ- 
mas 1840,  being  the  last  Christmas  preceding  the  fiat, 
which  was  issued  on  the  31st  of  July  1841.  On  the 
petitioner  tendering  his  proof  against  the  joint  estate, 
no  objection  was  made  as  to  the  amount  claimed ;  but 
the  Commissioners  held,  that  it  could  only  be  made 
against  the  separate  estate  of  the  elder  bankrupt. 

Mr*  Bacon,  and  Mr.  Sydenham  Clarke,  in  support  of 
the  petition.  The  petitioner  in  this  case  asks  for  no 
more  than  he  is  justly  entitled  to  for  the  machinery  and 
stock  in  trade,  on  which  he  had  a  claim  for  the  unpaid 
purchase-money.  Having  become  the  property  of  the 
partnership,  it  would  be  only  reasonable,  even  if  there 
were  no  agreement  on  the  subject,  that  the  firm  who 
take  the  property  should  be  liable  to  discharge  the 
amount  remaining  due  in  respect  of  it ;  but  there  are  in 
this  case  acts  on  both  sides  abundantly  sufficient  to  con- 
stitute an  acceptance  and  adoption  of  the  joint  liability 
of  the  firm,  in  lieu  of  the  separate  liability  of  the  elder 
bankrupt.  Very  slight  circumstances  are  requisite  for 
the  purpose  of  establishing  the  fact,  that  such  an  arrange- 
ment has  been  assented  to  by  the  parties ;  Ex  parte  Wil- 
liams (a) ;  Ex  parte  Jackson  (o) ;  Ex  parte  Clowes(c); 
Ex  parte  Kedie(d) ;  Ex  parte  Whitmore  (c). 

(a)  Buck,  13.  (e)  2  Bro.  C.  C.  695. 

(6)  1  Ve».  jun.  131.  (<0  2  D.  fit  C.  321. 

(«)  3  M.ot  A.  627;  3  De»c.  366  ;  see  Ei  parte  Jackton,  2  M.  D.  fit  D. 
146,  which  was  in  fact  ao  appeal  from  the  decision  in  Ex  part*  Whitmer«\ 
and  see  Ex  part*  Liddiard,  2  M.  At  A.  88,  note,  where  the  authorities  are 
collected. 


1812. 


Kx  parte 

PAHkEtt. 


» 


Digitized  by  Google 


511 


CASES  IN  BANKRUPTCY. 


1842.         Mr.  Bethell,  and  Mr.  Rolt,  for  the  assignees,  his 
perfectly  immaterial,  whether  the  acts  detailed  in  the 

r.%  parte 

Paiikeb.  petition  and  the  affidavits  in  support  of  it  are  such,  as 
would,  between  competent  parties,  be  regarded  as  satis- 
factory evidence  of  an  agreement  to  convert  the  separate 
into  a  joint  liability  ;  for  in  this  case  it  is  clear,  that  one 
of  the  parties  to  this  supposed  contract  had  no  power  or 
authority  whatever  to  enter  into  any  such  agreement, being 
the  committee  of  a  lunatic,  and  having  no  right  to  alter 
the  property  except  under  the  powers  conferred  upon 
him  by  the  great  seal,  under  the  statute  de  prerogative 
regis,  17th  Edward  II.  The  words  of  that  enactment 
are,  "  also  the  king  shall  provide,  when  any  that  before- 
time  hath  had  his  wit  and  memory  happen  to  fail  of  his 
wit,  as  there  are  many  having  lucid  intervals,  that  their 
lands  and  tenements  shall  be  safely  kept  without  Waste 
and  destruction,  and  that  they  and  their  household  shall 
live  and  be  maintained  competently  from  the  issues  of 
the  same,  and  the  residue  beyond  their  reasonable 
sustentation  shall  be  kept  to  their  use,  to  be  delivered 
unto  them  when  they  recover  their  right  mind  ;  so  that 
such  lands  and  tenements  shall  in  no  wise  within  the 
time  aforesaid  be  aliened,  nor  shall  the  king  take  any 
thing  to  his  own  use,  and  if  the  party  die  in  such 
estate,  then  the  residue  shall  be  distributed  for  his  sout, 
by  the  advice  of  the  ordinary/*  It  is  therefore  very 
doubtful,  whether  the  Lord  Chancellor  has  any  authority 
to  give  validity  to  such  an  alteration  in  the  lunatic's  pro- 
perty, as  is  here  in  question*  It  is,  however,  sufficient 
to  say,  that  no  order  has  been  obtained  from  the  Lord 
Chancellor  for  the  purpose;  it  being  the  practice  never 
to  confirm  proceedings  taken  by  a  committee,  without 
the  sanction  of  the  Court,  if  they  are  such  as  to  require 
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that  sanction,  although  they  might  have  been  of  a 
character  which  the  Court  would  have  considered  unob- 
jectionable, upon  a  proper  application  being  made ;  Ex 
parte  Marton  (a). 

Mr.  Bacon,  in  reply.  Whatever  might  be  the  con- 
sequences to  the  committee  himself,  of  acting  without  the 
protection  and  indemnity  of  an  Order  of  the  Lord  Chan- 
cellor, such  an  Order  is  not  requisite  to  enable  him,  as 
regards  third  parties,  to  deal  with  the  estate  as  he  has 
done.  This  appears,  from  the  terms  of  the  grant  by  the 
crown  of  the  custody  of  the  estate  of  a  lunatic,  which  is 
in  the  following  terms :  "  know  ye  also  that  we,  of  our 
like  special  grace,  and  of  our  own  certain  knowledge,  and 
mere  motion,  have  given,  committed,  and  granted,  and 
by  these  presents,  for  us,  our  heirs,  and  successors,  do 

give,  commit,  and  grant  unto  the  said   ,  the  custody, 

regulation,  occupation,  disposition,  and  receipt,  as  well 
of  all  manors,  messuages,  lands,  tenements,  houses,  farms, 
revenues,  services,  and  hereditaments,  with  the  appur- 
tenances, and  of  all  rents,  revenues,  and  profits  thereof, 
which  the  aforesaid  A.  B.  hath,  or  ought  to  have,  in 
possession  or  reversion,  or  which,  by  any  lawful  ways 
and  means,  at  any  time  or  times  hereafter,  may  or  ought 
to  come,  descend,  or  accrue  to  the  said  A.  B.t  or  which 
any  other  or  others  hath,  or  may  have,  to  the  use  and 
profit  of  the  said  A,  B.f  in  the  county  of  afore- 
said, or  elsewhere  within  our  kingdom  of  Great  Britain, 
as  also  the  custody  and  government  of  all  the  goods 
and  chattels,  farm  stock  of  cattle,  wealth,  plate,  debts, 
money,  jewels,  traffic,  merchandize,  and  other  com- 
modities and  profits  whatsoever  to  the  said  A.  B.  bc- 

(a)  11  V«s.397. 


1842. 


Ex  parte 
Parkbii. 
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longing,  or  in  tiny  manner  appertaining,  and  also  the 
use  and  negotiation  of  the  same,  to  the  use  aiid  behoof, 
profit,  and  advantage  of  the  said  A.  B.,  and  for  the 
maintenance,  sustenance,  and  support  of  the  said  A.  B. 
and  his  family,  (if  he  hath  any,  or  in  time  to  come  may 
have),  and  also  for  the  maintenance,  preservation,  and 
repair  of  the  messuages,  lands,  tenements,  houses,  farms, 
and  the  residue  of  the  premises  of  the  said  A.  B* 

Sir  John  Cross.  In  this  case,  judgment  was  entered 
up  so  long  ago  as  1826,  at  the  suit  of  Thomas  and 
Robert  Parker  against  Samuel  Stocks,  the  father,  for 
25,000/.  Thomas  Parker  died.  Robert  Parker  became 
lunatic,  and  the  petitioner  is  his  committee  duly  ap- 
pointed. So  there  is  no  question  but  that  for  many 
years  this  was  the  separate  debt  of  Samuel  Stocks,  the 
elder.  Now  it  is  said,  that  about  four  years  before  the 
bankruptcy,  when  the  debtor  had  entered  into  partner- 
ship with  his  son,  the  debt  became  the  debt  of  the  firm, 
and  was  thenceforth  jointly  due  from  the  father  and  the 
son.  Considering  the  magnitude  of  this  debt,  it  is  im- 
possible to  conceive,  that,  if  the  intention  of  the  parties 
was  really  so  to  change  the  nature  of  it,  they  should  not 
have  acted  with  more  deliberation  upon  the  subject,  than 
they  are  here  represented  to  have  done.  No  express 
contract  is  produced, — no  writing  applicable  to  such  a  con- 
tract,— and,  notwithstanding  all  the  evidence  which  has 
been  adduced  in  support  of  the  petition,  the  only  particle 
of  it  leading  to  such  a  conclusion  is  this,  that,  after  the 
partnership  was  formed  between  the  father  and  the  son, 
the  latter  was  in  the  habit  of  rendering  annually  an  ac- 
count to  the  committee,  and  of  transmitting  to  him  the 
payments  which  became  due  from  time  to  time  in  re- 


1812. 


Ex  parte 
Parker. 
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spect  of  the  debt,  and  of  the  buildings  which  were  1842. 
rented  by  the  elder  bankrupt  of  the  lunatic,  and  that  the  .V*^ 

*  k  hx  parte 

account  purported  to  be  between  the  partnership  and  the  Parkek. 
petitioner,  to  which  the  latter  made  no  objection.  That  is 
all  the  evidence  relied  upon,  as  constituting  a  contract  to 
transmute  the  separate  debt  of  the  elder  bankrupt  into 
the  joint  partnership  debt  of  the  two.  Now  I  do  not 
think  that  this  is  sufficient  evidence  of  any  such  contract. 
Suppose  the  converse  of  the  case  were  before  me,  and 
the  petitioner  were  proceeding  against  the  elder  bank- 
rupt,—could  it  have  been  said,  against  the  petitioner,  that 
this  mode  of  payment  was  sufficient  to  constitute  a  con- 
tract to  discharge  the  father  from  the  claim?  It  appears 
to  me,  that  there  was  no  intention  to  convert  the  separate 
into  a  joint  debt,  and  that  the  parties  never  contemplated 
such  a  thing ;  and  I  therefore  am  of  opinion,  that  the 
transaction  in  question,  coupled  with  the  circumstances 
attending  it,  amounted  only  to  a  mode  of  payment,  and 
not  to  a  contract  to  change  the  nature  of  the  debt.  Upon 
the  subject  of  the  competency  of  the  petitioner  so  to 
contract,  it  is  unnecessary  for  me  to  give  any  opinion. 
The  express  authority  conferred  by  the  grant  from  the 
crown  to  negociate  the  debt  of  the  lunatic,  raises  a 
doubt  upon  that  subject  in  my  mind,  which  I  own  I  did 
not  entertain,  before  my  attention  was  called  to  those 
words.  But  I  think  1  need  not  entertain  that  question ; 
it  being  sufficient  for  me  to  say,  that  there  is  no  evidence 

of  an  intention  to  convert  the  separate  into  a  partner- 
ship debt. 

Petition  dismissed  with  costs. 
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Ex  parte  Thomas  Price  and  Thomas  Backhouse.— 


SerjeavW  inn,  In  the  matter  of  William  Stead.  

March  3Jf7. 

A  memorandum  THIS  was  a  petition  of  the  public  officers  of  the  York 

of  deposit,  ac-  1  ' 

comparing  ao  Q\iy  an(j  County  Banking  Company,  praying,  on  behalf 

equitable  mort-  * 

gage,  siated,     0f  the  company,  for  the  usual  Order  in  the  case  of  an 

that  the  bank-  r  J 

rupt  had  depo-  equitable  mortgage. 

aid  document/  In  January  1837,  the  Banking  Company,  ha?ing  made 
hold  the'steam  large  advances  to  the  bankrupt,  applied  to  him  to  give 
hnd'  buadings.  tnera  some  security  for  the  balance  then  due,  and  which 
lt  Pj53!Tth*t  mi8nt  thereafter  become  due  from  him  on  his  banking 
mortgTgeet  a  account;  and  the  bankrupt  thereupon  agreed  to  deposit 
Hen  on  the  fix-  (ne  ^jje  deeds  relating  to  certain  steam  mills,  cottages, 

tures,  whether 

©rafter faUnc  ^An^*  ^Mings,  fln<*  machinery,  near  Boroughbridge,  in 
of  the  deposit,    the  county  of  York,  of  which  the  bankrupt  was  possessed 

and  including 

those  that  were  of  an  estate  in  fee  simple.    The  bankrupt  accordingly 

removeable  as      .  .        ,      .  .     ,     .       .    ,  .  .         .  , 

between  laud-    deposited  all  the  title  deeds  relating  to  the  premises  with 

lord  and  tenant.  ^e  agCnt  0f  tne  Baling  Company  at  Boroughbridge, 
with  whom  a  written  memorandum  of  the  agreement, 
signed  by  the  bankrupt,  was  also  deposited.  The  peti- 
tioners alleged,  that  they  had  caused  search  to  be  made 
for  the  original  memorandum  of  deposit,  but  had  not 
been  able  to  find  it ;  their  agent  alleging  that  it  was  lost 
The  solicitor  of  the  bankrupt,  however,  who  was  after- 
wards the  solicitor  of  the  assignees,  stated  that  he  pre- 
pared the  memorandum,  and  attested  the  execution  of  it, 
and  that  he  had  in  his  possession  a  draft  of  it,  which 
was  as  follows : 

"  Memorandum,  that  I,  the  undersigned  Wm.  Stead, 
of  Boroughbridge,  in  the  county  of  York,  merchant, 
have  this  day  deposited  with  the  York  City  and  County 
Banking  Company,  at  Boroughbridge  aforesaid,  the  deeds 
and  documents  under  which  I  hold  the  steam  mills,  cot- 
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PmcB 
aud  another. 


tages,  land,  buildings,  and  premises,  at  Langthorpe,  in  1842. 
the  county  of  York  aforesaid,  to  secure  to  them  all  j^Iie 
monies  now  owing  by  me,  and  which  shall  in  future  be 
advanced  to  me  by  the  said  Banking  Company,  together 
with  banker's  commission,  and  all  other  usual  charges, 
and  also  all  balances,  which  shall  at  any  time  be  due 
from  me  on  my  banking  account,  which  I  keep  with  the 
said  banking  company,  together  with  interest  for  the 
same,  after  the  rate  of  51.  per  cent,  per  annum.  Provided 
always,  that  the  total  amount  of  money  recoverable  upon 
and  to  be  secured  by  the  deposit  before  mentioned,  shall 
in  no  case  exceed  the  sum  of  2500/,  As  witness  my 
hand,  this  20th  day  of  January  1837. 

"  (Signed)      Wm.  Stead." 
«  Witness,  R.  Holmes." 

It  was  proved  by  the  son  of  the  bankrupt,  who  was  a 
solicitor,  that  he  saw  the  original  of  the  above  memo- 
randum in  the  possession  of  the  agent  of  the  bank  at 
Boroughbridge,  and  that  he  took  a  copy  of  it,  and  that 
the  same  was  to  the  purport  and  effect  above  mentioned. 

After  the  date  of  the  above  memorandum,  the  bank- 
rupt erected  a  building  for  crushing  bones,  and  also 
another  building  for  crushing  oil  seeds,  and  set  up  in 
them  the  necessary  machinery  for  those  purposes,  which 
was  worked  by  means  of  the  steam  engine,  and  which, 
as  well  as  the  machinery  in  the  bone-mill  and  oil-mill, 
was  affixed  to  the  freehold ;  the  steam  engine  so  much 
so,  that  it  could  not  be  removed  without  breaking  up  the 
building  and  seriously  injuring  it. 

It  was  stated  in  an  affidavit,  in  support  of  the  petition, 
that  the  bankrupt,  in  order  to  induce  the  bank  to  make 
him  further  advances  to  the  amount  of  5000/.,  called  on 
the  manager  of  the  bank  with  a  valuation  of  the  property, 
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1842.      in  which  was  included  the  steam  engine  and  all  the  fix- 
Ex  pane     tures,  making  it  appear  that  the  whole  was  valued  at 
an/aether.    7000/.    This,  he  urged,  would  show  that  the  property 
would  be  an  ample  security,  and  that  the  bank  might 
safely  advance  to  the  amount  of  5000/. 

On  the  14th  August  1840,  the  fiat  issued,  when  there 
was  due  from  the  bankrupt  to  the  Banking  Company  the 
sum  of  3217/. 

The  affidavits,  in  opposition,  stated,  that  the  steam 
engine,  boiler,  and  other  machinery,  were  fixed  to  the 
brick  and  timber  work  of  the  premises  merely  by  bolts  and 
screws,  and  that  they  could  therefore  be  easily  removed, 
without  any  damage  to  the  buildings  to  which  they  were 
affixed.  The  bankrupt  denied  that  he  said  to  the  ma- 
nager of  the  bank,  that  the  fixtures  were  to  be  included 
in  the  security;  and  the  attorney,  who  prepared  the 
memorandum  of  deposit,  stated  that  the  instructions  for 
that  purpose,  given  him  by  the  bankrupt,  did  not  specify 
the  steam  engine. 


Mr.  Bates,  in  support  of  the  petition.  The  objection, 
as  it  is  understood,  which  is  to  be  raised  by  the  assignees 
to  this  petition  is,  that  the  machinery  and  fixtures  are  not 
included  in  the  equitable  mortgage ;  as  they  are  not  men- 
tioned in  the  memorandum  of  deposit.  But  the  circum- 
stance of  the  bankrupt  bringing  to  the  manager  of  the  Bank 
a  valuation  of  the  property,  in  which  the  steam  engine 
and  machinery  were  included,  plainly  showed  that  they 
were  meant  to  be  comprised  in  the  equitable  mortgage. 
It  has  been  decided,  that,  although  fixtures  are  not  speci- 
fied in  the  memorandum  of  deposit,  and  although  erected 
for  the  purposes  of  trade,  an  equitable  mortgage  of  the 
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property  will  carry  all  the  fixtures;  Ex  parte  Broad- 
wood  (a). 

Mr.  Kent/on  Parker,  and  Mr.  Stevens,  contrh.  The 
question  in  this  case  is,  whether  machinery,  not  attached 
to  the  freehold,  by  this  equitable  mortgage.  It 

is  not  disputed,  that  if  any  fixtures  are  actually  fixed  to 
the  freehold,  and  are  not  removeable  without  damage  to 
the  property,  they  will  then  pass  to  the  mortgagee,  but 
not  otherwise.  There  is  also  another  question,  and  that 
is,  whether  the  conversation  of  the  bankrupt  with  the 
manager  of  the  bank  will  give  any  lien,  which  was  not 
given  by  the  original  memorandum.  By  the  terms  of 
the  memorandum,  the  bankrupt  deposits  "  the  deeds  and 
documents,  under  which  I  hold  the  steam  mills,  cottages, 
land,  buildings,  and  premises,  at  Langthorpe."  This, 
we  submit,  only  relates  to  freehold  property,  and  not  to 
trade  fixtures.  In  Trappess.Harter{b),  Lord Lyndkurst, 
in  giving  judgment,  says,  that  the  authorities,  to  which 
he  there  refers,  lead  to  the  conclusion,  "  that  where 
utensils  and  machinery  are  erected  by  the  owner,  for  the 
purpose  of  trade  only,  in  a  neighbourhood  where  such 
utensils  and  machinery  would  commonly  have  been  re- 
moved, and  where  this  can  be  done  without  injury  to  the 
inheritance,  they  form  an  exception  to  the  general  rule, 
and  are  not  to  be  taken  as  part  of  the  inheritance,  but  as 
personal  estate."  And  this  accords  with  the  opinion  of 
Sir  George  Rose,  in  Ex  parte  Austin  (c),  where  he  thus 
expresses  himself:  "  I  have  no  hesitation  in  saying,  that 
where  fixtures  are  capable  of  removal,  as  between  land- 


1842. 

Ex  pane 
Price 
and  another. 


(•)  1  Mont.  Dem.  &  Do  G.  631. 

(b)  2  Cromp.  &  Mee.  153 ;  3  Tyr.  603. 
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(c)  1  Deac.  Ac  C.  207. 
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lord  and  tenant,  without  injury  to  the  freehold,  they  are 
within  the  order  and  disposition  of  the  bankrupt" 

As  to  what  is  stated  to  have  passed  between  the  bank- 
rupt and  the  manager  of  the  bank,  in  regard  to  the  valu- 
ation of  the  property,  it  is  nothing  but  an  attempt  to 
extend  by  parol  the  effect  of  a  written  agreement  But 
even  if  the  conversation  alluded  to  actually  took  place, 
it  would  show  that  the  Banking  Company  did  not  con- 
sider the  machinery  to  be  included  in  the  original  agree- 
ment. In  Ex  parte  Broadwood  («),  which  has  been 
relied  on  by  the  other  side,  the  premises  were  leasehold, 
and  it  was  suggested  by  the  Court,  that  there  might  be 
a  question  in  that  case,  as  to  the  fixtures  erected  since 
the  equitable  mortgage.  In  the  present  case,  the  mate- 
rial portion  of  the  fixtures  were  erected  since  the  deposit. 

Sir  John  Cross.  I  will  refer  to  the  authorities  that 
have  been  cited,  before  I  pronounce  my  judgment.  If 
I  should  come  to  an  opinion  unfavourable  to  the  petition, 
I  shall  be  glad  to  hear  Mr.  Bates  in  reply. 

Sir  John  Cross.  The  only  question  in  this  case  is, 
whether  the  fixtures  in  the  mortgaged  premises  are  in- 
cluded in  the  memorandum  of  deposit.  No  point  has 
been  taken  by  the  counsel  for  the  assignees,  as  to  the 
operation  of  the  section  relating  to  order  and  disposition; 
and  the  case  is  therefore  to  be  looked  at  merely  with 
reference  to  the  contract  between  the  parties.  The  au- 
thority of  Trappes  v.  Harter  (6)  has  been  much  relied  on 
by  the  counsel  for  the  assignees ;  but  the  decision  of  the 
Court  of  Exchequer  in  that  case  only  went  to  the  extent, 

(a)  1  Mont.  Deac.  &  D.  631. 

(b)  2  Cr.  &  Mee.  153  ;  3  Tyr.  603. 
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that  the  mortgage  there  was  not  intended  to  include 
fixtures.  It  cannot  therefore  govern  the  present  case. 
Here,  when  the  equitable  mortgage  was  given  by  the 
bankrupt,  he  was  the  owner  in  fee  of  the  whole  estate, 
both  buildings  and  fixtures  being  his  property.  That 
fixtures  existed  when  the  deposit  was  made,  there  can 
be  no  doubt ;  and  it  certainly  appeared  to  have  been 
intended  to  include  the  whole  of  them  in  the  equitable 
mortgage.  The  memorandum  of  deposit  states,  that  the 
bankrupt  deposited  with  the  York  Banking  Company 
"the  deeds  and  documents  under  which  he  held  the 
steam-mills,  cottages,  land,  buildings,  and  premises,  at 
Langthorpe  in  the  county  of  York."  Now  these  words 
seem  to  imply  that  there  was  intended  to  be  no  ex- 
ception in  regard  to  the  fixtures,  or  to  any  particular 
portion  of  the  fixtures.  To  entitle  the  assignees  there- 
fore to  any  part  of  the  fixtures,  it  is  incumbent  upon 
them  to  show,  that  the  part  they  claim  was  excepted ;  of 
which  there  certainly  is  no  evidence.  The  assignees  say, 
that  part  of  the  machinery  was  not  erected  at  the  date 
of  the  memorandum;  but  it  is  a  matter  of  perfect 
indifference,  whether  the  erection  of  the  machinery  and 
fixtures  was  completed,  or  not,  at  the  time  of  the  mort- 
gage,— whether  part  was  put  up  before,  or  subsequent  to 
that  event.  Then  it  is  contended,  that  the  mortgage 
does  not  extend  to  those  fixtures  that  were  moveable  as 
between  landlord  and  tenant,  but  only  to  those  that 
could  not  be  removed  without  damage  to  the  premises. 
But  I  am  of  opinion,  that  as  there  is  no  proof  of  any 
intention  to  except  any  portion  of  the  fixtures  from  the 
operation  of  the  mortgage,  the  petitioner  is  entitled  to 
have  all  the  fixtures  disposed  of,  along  with  the  premises 
to  which  they  are  attached,  for  his  own  use  and  benefit, 
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1842.  The  question  is,  then,  which  of  these  articles  are  to  be 
Ex  parte  considered  fixtures  ?  It  has  been  said,  that  the  steam 
engine  is  a  locomotive  piece  of  machinery,  and  may  be 
easily  removed.  But  I  see  no  reason  why  a  steam 
engine  should  be  more  removeable  on  the  ground  of  its 
locomotion,  than  a  door,  or  a  window,  which  are  also  lo- 
comotive. The  assignees,  however,  will  examine  for 
themselves,  whether  any  of  the  articles  in  question  are, 
or  are  not,  fixtures. 

Ordered  as  prayed. 


Serjeants'  Inn, 
March  5  4  7. 

A  bankrupt, 
previous  to  bis 
marriage,  be- 
came bound  to 
trustees  in  the 
penal  sum  of 
3000/.,condi. 


Ex  parte  Thomas  Broadley. — In  the  matter  of  Joseph 
Webb  Pilcheb.  

This  was  the  petition  of  a  creditor  to  expunge  a  proof 
that  had  been  admitted,  to  the  amount  of  1068/.  8*.  Sd. 

The  deposition  of  the  creditors,  whose  proof  was 
sought  to  be  expunged,  stated,  that  the  bankrupt  did  by  a 

nraMMitmby  certain  bond  or  obligation  in  writing  under  his  hand  and 
his  executors  of  seal  bearing  date  the  5th  January  1810,  and  executed 

an  annuity  of  7  °  J 

150/.,  in  case  his  by  him  previous  to  and  in  consideration  of  the  marriage 

intended  wife 

should  survive    then  intended,  and  shortly  afterwards  solemnized,  be- 

him,  in  Uust  for 

her  use  and  tween  the  bankrupt  and  Elizabeth  his  now  wife  (then 
Elizabeth  Walker,  spinster,)  become  bound  to  John 
Coleman  and  John  Pilcher,   in  the  penal   sum  of 


benefit.  The 
bankrupt  and 
his  wife  were 
both  living. 
Held,  that  the 
trustees  could 
prove  for  the 
value  of  the 


3000/.,  with  a  condition  thereunder  written  for  making 
void  the  same,  on  payment  by  the  heirs,  executors,  or 
annuity,  under  administrators  of  the  said  bankrupt,  in  case  the  said 

the  provisions  of  r 

the  64th  section  Elizabeth  Walker  should  survive  him,  unto  these  de- 

of  the  6  Geo.  4. 

c.  16.,  although  ponents,  in  trust  for  and  for  the  sole  use  and  benefit  of 

it  was  not  an 

annuity  in       the  said  Elizabeth  Walker  during  her  life,  of  one  an- 

possession. 

A  petition  to  the  Court  of  Review  to  expunge  a  proof  may  be  presented  by  on*  creditor ; 
alitir,  if  the  application  is  made  to  the  Commissioner,  when  it  must  be  by  two,  or  more,  under 
the  6  Geo.  4.  c.  16.  s.  60. 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 

nuity  or  clear  yearly  sum  of  150/.,  payable  quarterly,  as 
therein  mentioned  :  And  the  deponents  averred,  that  the 
said  Elizabeth,  the  wife  of  the  said  bankrupt,  was  then 
living,  and  that  the  value  of  the  said  contingent  interest 
of  the  deponents,  as  such  trustees  as  aforesaid,  had 
been  by  the  Commissioners  acting  under  the  fiat  calcu- 
lated and  valued  at  the  sum  of  1068/.  8*.  Sd.t  in  which 
sum  they  alleged  that  the  bankrupt  was  justly  and 
truly  indebted  unto  them,  as  such  trustees  as  aforesaid, 
and  for  which  sum,  or  any  part  thereof,  they  had  not, 
nor  had  either  of  them,  nor  any  person,  to  their  or  either 
of  their  knowledge  or  belief,  for  their  or  either  of  their 
use,  received  any  security  or  satisfaction  whatsoever,  save 
and  except  the  before  mentioned  bond  or  obligation. 

The  petitioner  alleged,  that,  as  the  above-mentioned 
annuity  of  150/.  was  payable  only  to  John  Coleman  and 
John  Pilcher,  in  case  the  wife  of  the  bankrupt  should 
survive  him,  and  thenceforth  only  during  her  life,  it  was 
not  such  a  contingent  debt  contracted  by  the  bankrupt 
as  was  capable  of  valuation,  or  ought  to  be  valued,  by 
the  Commissioners,  and  that  therefore  they  ought  not  to 
have  admitted  the  proof. 

Mr.  W.  R.  Ellis  appeared  in  support  of  the  petition. 

Mr.  Dixon,  contra,  objected,  that  the  petition  to  ex- 
punge a  proof  ought,  under  the  provisions  of  the  6  Geo. 
4.c.  16.  s.  60.,  to  be  preferred  by  two  creditors,  at  least; 
the  words  of  the  section  being  "  whenever  it  shall 
appear  to  the  assignees,  or  to  two  or  more  creditors  who 
have  each  proved  debts  to  the  amount  of  20/.  or  upwards, 
that  any  debt  proved  under  the  commission  is  not  justly 
due,  either  in  whole  or  in  part,  such  assignees  or  ere- 
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ditors  may  make  representation  thereof  to  the  Commii- 
E*  pane     8I0I»">  &c  "   Now,  in  the  present  case,  the  petition  is 
only  presented  by  one  creditor. 

Sir  John  Cross.  The  clause  of  the  act  referred  to 
only  applies  to  the  expunging  of  a  proof  by  the  CoramU- 
sioners,  who  had  no  such  jurisdiction  before  the  passing 
of  the  act.  The  Lord  Chancellor,  whose  jurisdiction  in 
bankruptcy  is  now  transferred  to  this  Court,  had  always 
power  to  order  a  proof  to  be  expunged,  whether  the 
petition  for  that  purpose  was  presented  by  one,  or  two, 
creditors.  The  application  to  this  Court,  instead  of  to 
the  Commissioners,  makes  all  the  difference. 

Mr.  Ellis.    The  proof  in  this  case  was  made  on  a 
contingent  debt,  which  was  incapable  of  valuation,  either 
under  the  54*h,  or  the  56th,  section  of  the  6  Geo.  4.  c  16. 
In  Ex  parte  Marshall(a)  it  was  decided  that  where 
the  bankrupt  has  given  an  indemnity  bond,  and  the 
amount  of  the  damage  is  not  ascertained  before  the  ria 
issues,  there  is  no  debt  provable.   The  Chief  Judge,  in 
giving  his  judgment,  draws  a  distinction  between  con- 
tingent liabilities  that  may  never  become  debts,  and  con- 
tingent debts  that  may  never  become  payable  j  and  he 
says,  that,  upon  the  fullest  consideration  of  all  the  re- 
ported decisions,  he  was  satisfied  that  claims  under  the 
first  class,  upon  which  no  debt  has  arisen  till  after  the 
bankruptcy,  cannot  be  proved  under  the  56th  section. 
Ex  parte  Thompson  (6),  he  adds,  is  an  example  of  the 
first  class,  where  A.  having  covenanted  to  pay  an  an- 
nuity on  the  default  of  B.t  and  having  become  bankrupt 

(a)  1  Modi.  &  Ayr.  145;  3  Deac.  &  C.  120. 
(6)  Mont,  k  B.  219;  2  Dcac.  fii  C.  126. 
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before  any  default,  it  was  held  that  the  annuitant  could  1842. 
not  prove  against  A.'s  estate ;  as  he  had  not  contracted  £x  parte 
a  debt,  until  the  default  made,  either  under  the  54th, 
or  56th,  section  of  the  6  Geo.  4.  c.  16.  In  the  last 
mentioned  case,  Sir  J.  Cross  defines  what  is  a  debt, 
which  he  says  implies  in  all  cases  a  sum  certain.  In 
Ex  parte  Tindall  (a),  where  the  debt  was  held  contin- 
gent, upon  which  a  value  could  be  set,  there  was  an 
absolute  covenant  of  the  bankrupt,  that  his  executors 
should,  twelve  months  after  his  death,  pay  the  trustees  a 
certain  sum,  viz.  4000/.,  upon  the  trusts  of  the  settlement. 
In  the  present  case,  there  is  no  absolute  covenant  to  pay 
a  sum  of  money,  but  merely  an  obligation  to  pay  an 
annuity  of  150/.  to  trustees,  on  a  certain  contingency, 
namely,  in  case  the  bankrupt's  wife  should  survive  him. 
It  is  uncertain,  therefore,  whether  the  obligation  entered 
into  by  the  bankrupt  will  ever  become  a  debt.  It  cannot 
be  said,  that  the  54th  section  applies  to  this  case ;  for 
here  there  is  no  existing  annuity,  but  merely  one  to  arise 
on  a  contingency.  The  54th  section  declares  that  "any 
annuity  creditor  of  any  bankrupt"  may  prove  for  the 
value  of  such  annuity.  But  here  there  is  no  annuity 
creditor ;  and  non  constat,  whether  the  party  will  ever 
become  an  annuity  creditor. 

Mr.  Dixon,  contrd,  relied  on  Ex  parte  Grundy  (b), 
where  A.  covenanted  by  his  marriage  settlement  for  the 
payment  of  2000/.,  in  case  his  intended  wife,  or  any 
issue  of  the  marriage,  should  survive  him;  and  A. 
having  died  some  years  after  becoming  bankrupt,  leaving 
issue,  it  was  held,  that,  although  the  event  upon  which 
the  debt  was  contingent  had  happened  after  the  bank- 
(a)  Mont.  462.  (6)  Mont.  &  M.  293. 
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ruptcy,  the  sum  of  2000/.  was  provable  under  the  com- 
mission. But  Ex  parte  Vanheythusen(a)  is  decisive  of 
the  question ;  it  was  there  held,  that  a  contingent  annuity 
granted  by  the  bankrupt  to  C.  D.t  in  case  she  survived 
A.  B.f  might  be  proved  before  the  happening  of  the 
contingency ,  under  the  54th  section  of  the  6  Geo.  4. 
c.  16. 

Mr.  Ellis,  in  reply.  The  present  case  is  distinguish- 
able from  Ex  parte  Vanheythusen,  where  there  was 
an  existing  annuity  of  400/.,  payable  to  the  father  of  the 
bankrupt,  and  liable  to  be  cut  down  to  200/.,  on  a  certain 
event,  namely,  that  of  the  bankrupt's  mother  surviving 
his  father.  But  here  the  bankrupt  was  merely  bound  in 
a  penal  sum  of  3000/.,  in  case  his  executors  did  not  pay 
an  annuity  to  his  wife,  upon  the  contingency  of  her  sur- 
viving him.  There  is  therefore  at  present  no  person 
who  is  an  annuity  creditor,  within  the  meaning  of  the 
54th  section. 

Sir  John  Cross.  I  own  my  6rst  impression  during 
the  hearing  of  this  petition  was,  that  this  proof  could 
not  be  sustained.  But  I  wish  to  read  over  the  report  of 
Ex  parte  Vanheythusen,  before  I  give  a  final  opinion. 
It  is  certainly  a  very  nice  question. 

March  7.  Sir  John  Cross.  I  have  looked  over  the  report  of 
Ex  parte  Vanheythusen,  and  it  strikes  me  that  that 
case  is  decisive  of  the  present  question.  The  petition 
must  therefore  be  dismissed ;  and  I  cannot  avoid  direct- 
ing the  petitioner  to  pay  the  respondent's  costs. 

Petition  dismissed,  with  costs. 
<•)  l  Dew.  360. 


1842. 
WW 
Ex  parte 

Broadley. 
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1842. 

Ex  parte  Saunders.— In  the  matter  of  Innes.   *~<y 

Serjeant*'  Inn, 

This  was  the  petition  of  a  creditor  against  the  official  An  official  as- 
assignee,  for  the  payment  of  a  dividend.    It  appeared,  Jf^y  dSdme 
that  when  the  petitioner  applied  in  the  first  instance  to  •°W.l.«dij 

1  rr  tor  his  dividend, 

the  official  assignee,  the  latter  declined  to  pay  it,  unless  "ntiI  h«  Y™- 

°  .  duces  the  secu* 

the  petitioner  produced  a  security  which  he  held  for  the  "'y  WBich  .h« 

holds  for  his 

debt ;  and  that  on  a  subsequent  occasion  the  petitioner  debt,  U  not  jus* 

tiffed  in  refusing 

went  to  the  official  assignee,  accompanied  by  his  soli-  to  pay  it,  od  the 
citor,  between  whom  and  the  assignee  there  had  been  Security, 
some  previous  difference.  This  gave  rise  to  fresh  alter-  ror°aymEt  of™ 
cation,  and  the  official  assignee  refused  to  pay  the  uonecessaVto'8 
dividend.  The  affidavits  in  support  of  the  petition  had  Ji^^J,-^"^ 
been  referred  to  the  registrar  for  scandal  and  imperti-  ™£  J^g^ 
nence;  and  he  found  some  parts  scandalous  and  others  *n»  •erred,  the 

petitioner  mutt 

impertinent.  pay  die  costs  of 

their  «— 
ance. 

Mr.  Elder  ton,  in  support  of  the  petition,  proposed  to 
read  those  affidavits,  which  were  found  only  impertinent. 


Mr.  Anderdon,  for  the  official  assignee,  objected  to 
that  course  of  proceeding.  But  the  chief  question  is, 
whether  the  affidavits,  and  those  passages  of  the  affida- 
vits, which  have  been  found  impertinent,  are  to  be  allowed 
in  costs.  I  therefore  ask  the  Court  for  a  special  direc- 
tion in  the  Order,  that  the  officer  shall  not,  on  taxation, 
allow  for  the  costs  of  the  impertinent  matter;  because,  if 
that  direction  is  not  contained  in  the  Order,  the  officer 
will  feel  bound  to  allow  those  costs. 

Mr.  Walford,  for  one  of  the  creditors'  assignees,  made 
imputations  against  the  official  assignee  of  improper 
conduct  in  deteriorating  the  estate. 
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1842.         Sir  John  Cross.    If  the  assignee  has  any  complaint 
to  make  against  the  official  assignee,  it  should  be  the 

Ex  parte 

Saucers,  subject  of  a  distinct  petition;  but  the  Court  cannot 
allow  these  charges  to  be  made  by  the  assignee  taking 
part  with  a  creditor,  on  a  petition  for  payment  of  a 
dividend. 


Mr.  Elderton,  in  reply,  hoped  the  Court  would  allow 
interest  on  the  dividend,  which  had  been  withheld  from 
the  creditor  for  a  considerable  time;  and,  in  support  of 
this  claim,  he  cited  Ex  parte  Graham  (a).  He  also 
urged,  that  the  costs  of  the  appearance  of  the  assignees 
on  this  petition  should  be  paid  by  the  official  assignee, 
as  his  conduct  made  it  necessary  to  serve  them  with  the 
petition. 

Sir  John  Cross.  This  is  a  petition  of  a  creditor  for 
the  payment  of  a  dividend,  to  which  he  is  entitled  by  the 
Commissioner's  order.  In  the  first  instance,  the  official 
assignee  refused  to  pay  it,  because  the  creditor  did  not 
produce  the  security  which  he  held  for  the  payment  of 
the  debt.  There  he  was  perfectly  right.  But  after- 
wards, when  the  petitioner  took  his  security,  he  also  took 
along  with  him  his  attorney,  who  unfortunatety  had  an 
old  grudge  with  the  official  assignee.  This  excited  some 
angry  feeling  on  the  part  of  the  official  assignee;  high  words 
ensued,  arid  the  assignee  refused  to  pay  the  dividend, 
either  to  the  petitioner,  or  his  attorney.  It  has  been 
held  by  this  Court,  on  a  former  occasion,  in  Ex  parte 

(a)  1  Rose,  456.  It  does  not  appear,  from  the  report  of  this  case,  that 
Lord  Eldon  ordered  the  assignees  to  pay  interest  on  the  dividend,  although 
the  49  Geo.  3.  o.  121.  a.  12.,  then  in  operation,  enabled  him  to  do  so.  Tht 
6  Geo.  4.  c.  16.  s.  111.  also  authorizes  the  Court  to  order  the  payment  of 
the  dividend  to  the  creditor,  with  interest  for  the  time  that  it  shall  hare 
been  withheld,  and  the  costs  of  the  application. 
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Alexander(a)t  that  an  official  assignee  is  not  justified  in  1842. 
withholding  the  payment  of  a  dividend  from  a  creditor,  ^palus 
although  he  might  himself  have  some  personal  claim  Saunders. 
against  him.  The  Order  must  therefore  go,  as  a  matter 
of  course,  for  the  payment  of  the  dividend,  and  the  costs 
of  this  petition,  by  the  official  assignee;  but  I  cannot 
charge  him  with  interest.  With  regard  to  the  costs  of 
the  other  parties,  as  it  was  quite  unnecessary  to  serve 
the  creditors'  assignees  with  this  petition,  the  petitioner 
must  pay  the  costs  of  their  appearance;  and  the  officer 
will,  on  the  taxation  of  the  costs  of  this  petition,  give 
credit  to  the  official  assignee  for  his  costs  of  the  refer- 
ence for  scandal,  and  of  such  parts  of  the  affidavits  as 
were  found  to  be  scandalous.  But  the  Court  gives  no 
special  directions  as  to  the  taxation  of  the  costs,  in  re- 
gard to  those  parts  of  the  affidavits  which  have  been 
found  impertinent. 

(a)  1  Dea.  6t  C.  513. 


Ex  parte  Sharp — In  the  matter  of  Chadwick 

and  another.  t.  .     .  , 

btrjeantt  Inn, 
April  19. 

1HIS  was  an  application  of  the  petitioning  creditor  Where  a  sepa* 

under  a  joint  fiat,  that  the  assignees  might  be  ordered  to  ordered  to  be 

pay  him  the  costs  of  obtaining  an  order  for  annulling  a  Janv° "r  0f'a  joint 

separate  fiat,  and  establishing  the  joint  fiat.    The  Order  j^'n*og  c^di?" 

was  made  on  the  23d  of  November  last,  with  liberty  to  ^"^^'t 

apply;  since  which  there  had  been  several  interlocutory  JJe"p^*0snb0yf 

proceedings,  namely,  a  motion  by  the  petitioner  for  ^JjjgJ^J^J 

fiat,  an  Order  was  made  that  the  assignees  should  pay  him  these  costs  out  of  the  joint 
estate,  and  that  they  should  be  taxed  as  between  solicitor  and  client. 
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Sharp. 


1842.  leave  to  inspect  and  take  copies  of  the  proceedings 
E«  parte  under  the  separate  fiat,  and  another  motion  to  enlarge 
the  time  for  opening  the  joint  fiat ;  all  of  which  had 
been  opposed  by  the  assignees.  The  costs  of  these 
motions  were  incurred  by  the  petitioner,  in  addition  to 
the  taxed  costs  of  the  petition  to  annul  the  separate 
fiat. 


Mr.  Anderdon,  in  support  of  the  motion.  The  peti- 
tioner asks  for  all  the  costs  which  he  has  incurred  in 
prosecuting  the  joint  fiat,  and  getting  rid  of  the  separate 
fiat,  and  that  the  registrar  be  instructed  to  tax  such 
costs,  as  between  solicitor  and  client. 

Mr.  Bacon.  On  the  motion  by  the  petitioner  for 
liberty  to  inspect  and  take  copies  of  the  proceedings 
under  the  separate  fiat,  the  copies  were  refused,  and 
the  petitioner  was  ordered  to  pay  the  costs  of  the  mo- 
tion; and  no  liberty  to  apply  was  reserved  in  the  Order 
made  on  that  occasion.  There  is  no  ground,  therefore, 
for  asking  now  for  the  costs  on  that  occasion.  With 
respect  to  the  costs  of  the  present  motion, — the  applica- 
tion is  made  in  an  improper  form,  and  the  petitioner  has 
asked  for  more  than  he  is  entitled  to. 


Sir  John  Cross.  This  is  a  question  between  the 
petitioning  creditor  and  the  assignees,  as  to  the  costs  of 
establishing  a  joint  fiat,  in  preference  to  a  separate  one. 
In  effecting  this  object,  the  petitioning  creditor  had  diffi- 
culties to  contend  with,  which  ought  not  to  have  been 
thrown  in  his  way.  It  seems  reasonable,  that  he  should 
be  allowed  the  costs  which  he  now  asks.    He  has  given 


i 
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the  assignees  no  additional  trouble,  nor  put  them  to  any  1842. 

unnecessary  expense ;  while  they  have  opposed  him  at  Ex  ^ 

every  step.  Sha",>- 

Order  made  as  prayed. 


Ex  parte  Gardner. — In  the  matter  of  Gardner.          snjmmu'  inn, 

April  19. 

MR.  BARLOW  moved  that  the  bankrupt's  certificate  A  certificate 

under  a  country 

should  be  allowed,  although  it  had  only  been  signed  by  fiat  allowed, 

•    •  mi      n  .    \    ii  11        although  signed 

two  Commissioners.     I  he  hat  had  been  worked  at  by  only  two 
Manchester,  directed  originally  to  four  Commissioners, 
one  of  whom  had  never  qualified  or  acted  under  the  fiat, 
and  had  gone  to  live  at  Southampton,  and  one  of  the 
three  who  had  acted  was  dead. 


Sir  John  Cross.  I  perceive,  that  the  l££d  section  of 
the  6  Geo.  4.  c.  16.  declares  that  the  certificate  shall  be 
no  discharge,  "unless  the  Commissioners  shall, in  writing, 
under  their  hands  and  seals,  certify  to  the  Lord  Chan- 
cellor that  such  bankrupt  has  made  a  full  discovery  of 
his  estate  and  effects,  &c."  It  does  not  say  the  major 
part  of  the  Commissioners.  I  think,  under  the  circum- 
stances, it  is  reasonable  that  the  certificate  should  be 
allowed. 
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Ex  parte  Robert  Lindow  Carr. — In  the  matter  of 

Serjeant*  Inn      HENRY  WlLCKENS  and  JOHN  GABRIEL  MlGAULT.  

The  mortgagee  1HIS  was  the  petition  of  the  surviving  representative 

whKh^ubeen  °f  a  mortgagee  of  some  property  of  the  bankrupt,  praying 

tenanted  tncT  tnat  tne  assignee  might  be  ordered  to  pay  over  to  the 

;X°nuCthat'  Petitioner  the  sum  of  800/.,  in  respect  of  the  rents  of  the 

the  bankrupt °f  raorlgagetl  property  alleged  to  have  been  received  by  the 

mortgagor  shall  assignee. 

to  inch  person  The  bankrupt,  Henry  Wilckens,  as  one  of  the  exe- 

as  he  may  think 

proper,  the  cutors  of  Andrew  Fuhrer  f  deceased,  with  the  consent  of 

mortgagee  sti- 

pulatiog  that  his  his  co-executor,  and  of  Ann  Fuhrer,  the  widow  of  the 

be^nsidered10  testator,  lent  to   the  other  bankrupt,  John  Gabriel 

"^wioTofthe  Migault,  the  sum  of  1600/.,  part  of  the  testator's  per- 


mor^agee?  In  S0Ila^  estate ;  to  secure  the  repayment  of  which,  John 
frT™J!f     Gabriel  Migault,  by  an  indenture,  dated  17th  December 

this  arrange-  1    <*  * 

T™\*i?lhe  1800,  and  made  between  John  GabrUl  Migault  of  the 
property  and    first  part,  Henry  Wilckens  of  the  second  part,  and  Ann 

receives  the  . 

rents  for  a  Fuhrer  of  the  third  part,  demised  unto  Henry  Wilckens 
period  of  seven 

years,  when  the  and  Ann  Fuhrer  their  executors,  administrators,  and 

property  is  sold,       .  ,  ,  . 

but  the  proceeds  assigns,  a  piece  of  land,  with  the  erections  and  buildings 
notsun^feouo  thereon,  called  the  Island  Salt  Works,  at  Over,  in  the 
whohfof^what  county  of  Chester,  to  hold  for  the  term  of  1000  years,  at 
mortgage?11  a  nom>nal  rent,  and  subject  to  a  proviso  for  redemption 
a!s!gnei!anhdC  on  Payment  of  the  1G00/.,  with  interest, 
notthemort-        On  the  19th  December  1812,  a  commission  of  bank- 

g^ee,  was  en- 
titled to  these    ruptcy  issued  against  Wilckens  and  Miqault. 
bye-gone  rents. 

On  the  16th  March  1821,  Henry  Wilckens  died, 
leaving  W.  Thompson  his  executor. 

The  interest  on  the  mortgage  money  was  duly  paid  to 
Ann  Fuhrer  up  to  the  year  1810 ;  but  after  that  time  it 
ceased  to  be  paid. 

On  the  16th  October  1821,  Ann  Fuhrer  died,  having 
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appointed  John  North  and  Thomas  North  her  executors,  1 842. 
when  a  large  arrear  of  interest  was  due  to  her  in  respeet  F]f^ 
of  her  life  interest  in  the  mortgage.  Carr- 

After  the  bankruptcy  of  Wilckens  and  Migault,  the 
salt  works  continued  untenanted  up  to  the  year  1826, 
when  they  became  in  a  ruinous  state;  and,  adverse 
claims  of  title  having  been  set  up  to  them  by  various 
parties,  they  could  not  be  sold  to  advantage.    In  this 
state  of  things,  both  the  assignees  of  the  bankrupts,  and 
the  personal  representatives  of  the  testator  and  of  Ann 
Fuhrer,  were  alike  unwilling  to  incur  any  risk  by  taking 
possession  of  the  salt  works  ;  but,  for  the  purpose  of 
coming  to  some  arrangement,  a  negociation  was  set  on 
foot  as  to  letting  the  property ;  and  it  was  finally  agreed, 
that  the  assignee  should  let  the  property,  without  pre- 
judice to  the  rights  of  any  of  the  parties,  and  that  the 
rents  should  be  received  by  the  assignee,  but  be  placed 
by  him  at  a  banker's  in  the  joint  names  of  himself  and 
the  representatives  of  the  testator  and  his  widow.  On 
the  conclusion  of  this  arrangement,  a  letter  was  addressed 
by  the  representatives  to  the  assignee  as  follows  : 
"  To  Mr.  Harwood  Banner,  assignee  of  the  estate  and 
effects  of  Henry  Wilckens  and  John  Gabriel  Mi- 
gault, bankrupts. 
"  As  you  require  the  consent  of  the  representatives 
of  Andrew  Fuhrer,  deceased,  the  mortgagee,  and  also  the 
representatives  of  A  nn  Fuhrer,  deceased,  his  widow,  for 
your  letting  the  salt  works  and  premises  situate  at  Over, 
late  the  property  of  the  said  bankrupts,  or  one  of  them, 
we,  the  undersigned,  do  hereby  consent  that  you  may  let 
the  same  premises  to  such  person  or  persons,  and  for 
such  rent,  as  you  may  judge  proper,  paying  the  rent  when 
and  as  received,  after  deducting  the  expense  of  repairs, 
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1842.  insurance,  and  all  other  costs  and  expenses,  into  the 
eT^Im*  banking  house  of  Messrs  Leyland  and  Bullens,  Liver- 
Cahh.  pool,  in  the  joint  names  of  yourself  and  us,  there  to 
remain  for  the  benefit  of  the  party,  who  may  be  ultimately 
found  entitled  to  the  same;  it  being  understood,  that  this 
our  consent  is  to  be  evidence  only  of,  and  is  intended 
only  to  signify,  our  own  acquiescence,  and  not  as  as- 
suming the  possession  of  the  premises  as  mortgagees,  or 
otheiwise,  nor  as  authorizing  any  interference  with  the 
property,  so  far  as  affects  the  rights  and  interests  or 
claims  of  any  other  person  whosoever.  Dated  this  27th 
day  of  September  1826. 

William  Thompson,  limited  executor  of  Henry 
Wilckens,  who  was  the  executor  of  Andrew 
Fuhrer. 

Thomas  North,  )  Executors  of  Ann  Fuhrer, 
John  North,      $  deceased. 

In  pursuance  of  the  above  arrangement,  the  assignee, 
on  the  1st  June  1828,  with  the  concurrence  of  the  exe- 
cutors, let  the  salt  works  at  a  yearly  rent  of  100/.,  and 
they  continued  to  be  so  let  up  to  the  1st  December 
1834;  from  which  time  up  to  the  1st  July  1835,  they 
were  unoccupied;  but  they  were  then  let  to  another 
tenant  at  the  same  rent  up  to  the  19th  December  1837, 
when  the  property  was  sold.  During  the  continuance 
of  these  tenancies,  the  assignee  received  the  rents ;  but, 
instead  of  paying  them  into  the  banker's  in  the  joint 
names  of  himself  and  the  executors,  he  placed  them 
there  in  his  own  name ;  and  they  amounted  now,  after 
all  proper  deductions,  to  the  sum  of  800/. 

By  an  Order  of  the  Court  of  Chancery,  dated  the 
26th  November  1836,  and  made  in  a  cause  in  which  the 
nephew  of  Andrew  Fuhrer,  the  testator,  was  plaintiff, 
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and  the  executors  defendants,  the  salt  works  were  or-  18*2. 
dered  to  be  sold,  and  the  proceeds  to  be  applied  in  pay-  £^ 
raent  of  the  principal  money  and  interest  due  on  the  Ca* 
mortgage,  and  the  residue,  if  any,  to  be  paid  to  the 
assignees.    In  pursuance  of  this  Order,  the  premises 
were  sold  for  3100/.,  which  sum  was  paid  into  the  Bank 
of  England,  to  the  credit  of  the  Chancery  suit.  This 
sum,  however,  was  alleged  by  the  petitioner  to  be  insuffi- 
cient to  pay  the  money  due  on  the  mortgage,  which  was 
stated  to  amount,  with  the  interest,  to  4000/. 

On  the  17th  November,  1837,  W.  Thompson,  the 
executor  of  Henry  Wiickens  died,  leaving  the  petitioner 
and  Harwood  Banner,  his  executors,  who  therefore 
became  the  legal  personal  representatives  of  the  testator, 
Andrew  Fuhrer. 

It  appeared  that  the  claim  of  tlte  executors  of  Ann 
Fuhrer,  the  widow,  had  been  satisfied  by  the  payment 
to  them  of  the  balance  due  to  her  out  of  the  estate  of  the 
testator ;  so  that  her  executors  had  no  claim  to  the  800/. 

The  petitioner  alleged,  that  in  consequence  of  Har- 
wood Banner  being  not  only  one  of  the  personal  repre- 
sentatives of  the  testator,  but  also  the  assignee  under 
the  bankruptcy,  the  petitioner  was  desirous  that  the  sum 
of  800/.  might  be  paid  over  to  him,  in  order  that  it  might 
be  secured  to  the  testator's  personal  estate. 


Mr.  Bacon,  and  Mr.  J.  Adams,  in  support  of  the 
petition.  The  question  is,  whether  the  petitioner  in  his 
character  of  the  legal  personal  representative  of  the 
mortgagee  is  entitled  to  the  bye-gone  rents  of  the  mort- 
gaged property.  We  rely  on  the  agreement  of  the 
assignee  to  pay  the  rent  of  the  salt  works  into  the  bank- 
ing house  of  Messrs.  Leylands,  in  the  joint  names  of  the 
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1842.  assignee  and  the  executor  of  the  mortgagee.  It  was  a 
i-^Tparte  breach  °f  Wth  on  the  part  of  the  assignee  to  pay  the 
Cam.      rents  into  the  bankers  in  his  own  name. 


Mr.  Andcrdon.  The  Statute  of  Frauds  operates 
against  the  claim  of  the  petitioner  ;  there  being  no 
distinct  and  express  contract  that  the  rents  were  to  be 
paid  to  the  executors  of  the  mortgagee.  The  Court  will 
look  at  the  rights  of  these  parties,  as  if  a  bill  had  been 
filed  against  the  assignee  for  an  account  of  the  rents. 
The  executors  of  the  mortgagee  might  have  applied  to 
the  tenants  of  the  property  for  the  rents,  and  then  they 
would  have  been  mortgagees  in  possession.  We  submit, 
that  there  has  been  no  acquiescence  whatever  on  the 
part  of  the  assignee  in  the  title  of  the  mortgagee's  exe- 
cutors to  these  rents. 


Mr.  Bacon,  in  reply.  We  must  look  to  the  position 
of  affairs  at  the  time  of  the  agreement  between  these 
parties.  The  assignee  was  not  willing  to  take  possession 
of  the  mortgaged  premises ;  the  mortgagee's  executor 
was  also  unwilling ;  it  was  then  stipulated  that  the  as- 
signee should  take  possession  with  the  consent  of  the 
executor,  upon  condition  that  the  rents  should  be  paid 
into  a  certain  bank  in  their  joint  names.  Banner,  the 
assignee,  must  be  considered  as  the  agent  for  both 
parties ;  for  he  stands  in  a  double  capacity,  as  the 
assignee  of  the  bankrupt,  and  one  of  the  personal  repre- 
sentatives of  the  mortgagee. 

Sir  John  Cross.  It  seems  to  me,  that  this  document, 
viz.  the  letter  addressed  by  the  executors  to  Banner,  the 
assignee,  bears  now  a  different  interpretation  from  that 
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which  I  was  at  first  inclined  to  put  upon  it.  Let  us  look  1842. 
at  the  state  of  things  existing  at  the  time  this  letter'was  £z  . 
written.  The  premises  in  question  had  been  for  more  Carr. 
than  thirteen  years  untenanted,— the  salt  works  un- 
worked  and  unproductive,— and  the  whole  property 
nothing  better  than  a  damnosa  hareditas.  The  assignee 
then  says,  I  will  take  possession,  provided  the  ^mort- 
gagee's executor  consents ;  the  executor  gives  that  con- 
sent, but  he  takes  good  care  of  himself;  for  he  stipulates, 
that  his  consent  is  not  intended  "  as  assuming  the  pos* 
session  of  the  premises  as  mortgagee,  or  otherwise,  nor 
as  authorizing  any  interference  with  the  property,  so  far 
as  affects  the  rights  and  interests  or  claims  of  any  other 
person  whomsoever."  That  stipulation  seems  to  me  a 
complete  disclaimer  of  taking  possession  of  the  property 
in  the  character  of  mortgagee ;  and  amounts,  in  fact,  to 
this— that  you,  the  mortgagor,  shall  not  be  considered 
as  the  tenant  of  me,  the  mortgagee.  Banner,  the  as- 
signee, has  acted  upon  the  strength  of  this  consent  and 
stipulation ;  and  has  received  the  rents,  as  it  was  agreed, 
for  the  benefit  of  the  party  who  might  be  ultimately 
found  entitled  to  the  same.  I  am  now,  therefore,  called 
upon  to  decide,  who  is  the  party  entitled  to  these  rents ; 
and  I  am  of  opinion,  that  the  assignee,  having  taken 
possession  of  the  property  in  his  character  of  assignee, 
is  the  party  entitled  to  the  rents,  and  not  the  executor  of 
the  mortgagee. 

The  Order  declared  the  rents  to  form  part  of  the 
estate  and  effects  of  the  bankrupt,  and  dismissed 
the  petition,  but  without  costs ;  the  costs  of  both 
parties  to  be  paid  out  of  the  estate. 
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1842. 

^v^>  Ex  parte  James  Stuart.— In  the  matter  of  

Serjeanti*  Inn,  STUART.  

April  23. 

On  a  petition     THIS  was  the  petition  of  a  party  claiming  to  be  an 

that  tbe  pro- 

petty  oo  which  annuity  creditor  of  the  bankrupt,  and  praying  that  the 

ao  annuity  u  ,  f  . 

charged  should  property  on  which  it  was  charged  might  be  sold  for  tbe 

be  sold,  for  the  r  ,        P  A, 

payment  of  the  payment  of  the  value  of  the  annuity. 

value  of  the  an* 
nuity,  the  Court 

*!c£mb*  Mr-  Montagu,  in  support  of  the  petition.  I  should 
tamTn  have  thought  that>  under  Lord  Loughborough's  General 

instance,  whe-   Order  (a),  the  Commissioners  could  have  ordered  the 

ther  the  peti-  v  ' 

vabd»ec"rityon  8a*G  °^  ^  ProPerty>  w»tnout  an  application  to  this 

tbe  premises  on  Court ;  but  I  find  that,  according  to  the  decision  in  tbe 
which  tbe  an- 
nuity is  alleged  matter  of  Delvesijb),  an  application  to  this  Court  is  neces- 

to  uc  cliflr(Tcti« 

sary,  in  the  first  instance. 

Mr.  G.  A.  Young,  contrct.  The  petitioner  has  offered 
no  evidence  of  any  deed,  bond,  or  other  instrument,  by 
which  the  alleged  annuity  is  secured.  As  the  6  Geo.  4. 
c.  16.  s.  54.  expressly  enables  the  Commissioners  to  as- 
certain the  value  of  the  annuity,  the  assignees  are  there- 
fore desirous  that  the  Commissioners  should  look  into 
the  securities  held  by  the  petitioner,  and  decide  whether 
he  is  now  an  annuity  creditor,  within  the  meaning  of  the 
act  of  parliament. 

Sir  John  Cross.  Upon  a  reference  to  the  case  of 
Ex  parte  Pocock,  in  the  matter  of  Yates,  which  occurred 
on  the  16th  June  1827,  and  a  note  of  which  has  been 
furnished  me  by  Mr.  Barber,  I  find  tbat  the  Lord 
Chancellor,  upon  a  similar  petition,  ordered  that  the 
Commissioners  should  first  inquire,  whether  the  petitioner 

(«)  8  Much  1794.  See  2  Deac.  B.  L.  89.  (6)  1  Mont.  492. 
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was  an  annuity  creditor,  and  then  that  they  should  value  1842. 
the  annuity  (a).    I  therefore  think  that  the  same  Order     Ex  parle 
should  be  made  on  the  present  occasion.  Stuart. 

(a)  The  words  of  the  Order  made  by  Lord  Eldon  in  the  case  referred  to 
are,  "  that  it  should  be  referred  to  the  Commissioners  to  inquire  and  ascer- 
tain whether  the  petitioner  has  a  valid  secuiity  upon  the  premises  mentioned 
in  the  indenture  set  forth  in  the  petition,  in  respect  of  the  annuity  ;  and  if 
the  Commissioners  shall  find  that  the  petitioner  has  a  valid  secuiity  upon 
the  premises  in  respect  of  the  annuity,  then  I  order  that  the  Commissioners 
shall  ascertain  the  value  of  the  annuity  at  the  date  of  the  commission, 
regard  being  had  to  the  original  price  given  for  the  annuity,  deducting  there- 
from such  diminution  in  the  value  thereof,  as  shall  have  been  caused  by  the 
lapse  of  time  since  the  grant  thereof  to  the  date  of  the  commission;"  and 
the  Commissioners  were  also  to  take  an  account  of  the  arrears  of  the  an- 
nuity (if  any)  which  became  due  up  to  the  last  day  before  the  date  of  the 
commission  on  which  the  same  was  payable,  and  remaining  unpaid  at  the 
date  thereof,  and  of  the  advances  and  payments  made  by  the  petitioner,  as 
in  the  petition  alleged,  and  also  of  the  rents  and  profits  of  the  premises  (if 
any)  received  by  the  petitioners,  or  by  any  other  person  by  their  order,  or 
for  their  use :— and  then  ordering  the  examination  of  all  proper  parties  by 
the  commissioners— and  that  the  premises  should  be  sold,  and  the  sale  be 
conducted  by  the  assignees,  with  liberty  for  petitioner  to  bid,  and  the  pro- 
ceeds to  be  applied  in  part  discharging  of  what  should  be  found  due,  with 
liberty  to  prove  for  the  residue. 


Ex  parte  Gurnby  and  others.— In  the  matter  of  Glass- 

COTT  and  another.   Serjeant*'  Inn, 

May  5. 

THIS  was  the  petition  of  creditors  claiming  to  prove  A.  B.  and  c. 

dissolve  their 

against  the  joint  estate.  partnership. 

The  two  bankrupts,  in  partnership  with  their  brother,  2S 
carried  on  business  under  the  firm  of  "  Glasscott  and  JJJ1  partnership 
brothers."    On  the  30th  October  1840,  this  partnership  eBff^0niicaeDd 
was  dissolved  by  the  retirement  of  one  of  the  brothers,  t^J^f: 

»  tion  appears  m 

when  an  assignment  was  executed  by  the  retiring  to  the  Jj^J^jJj 

the  business  in 

the  same  firm  until  their  bankruptcy,  which  is  more  than  a  twelvemonth  after  the  dissolution 
and  assignment.  Held,  that  a  joint  creditor  of  A.,B.  and  C.  could  not  prove  against  the 
estate  of  A.  and  B. 
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1842.  continuing  partners  of  all  his  share  in  the  partnership 
stock  and  effects,  and  notice  of  the  dissolution  of  the 
partnership  was  advertized  in  the  Gazette;  but  there 
was  no  specific  notice  given  to  the  petitioners.  The 
two  continuing  partners  carried  on  the  business  under 
the  same  firm,  until  the  issuing  of  the  fiat  on  the  2d 
November  1841.  The  Commissioners  rejected  the 
proof,  on  the  ground  that  the  petitioners  were  creditors 
of  the  three,  and  not  of  the  two ;  but  were  desirous  that 
the  question  should  be  brought  before  the  Court  of  Re- 
view. 


Mr.  A  rider  don,  in  support  of  the  petition.  The  pre- 
sent case  is  very  like  that  of  Ex  parte  Cooper,  in  the 
matter  of  Johnston  (a),  where  A,  and  B.  agreed  to 
dissolve  their  partnership  from  a  particular  day,  and 
published  a  notice  to  that  effect  in  the  Gazette,  stating 
that  the  debts  due  to  and  by  the  firm  would  be  received 
and  paid  by  A, ;  no  assignment  was  executed  of  the 
partnership  effects,  but  they  were  left  in  the  possession 
of  A.,  who  continued  to  carry  on  the  business  of  the 
partnership  firm  for  four  months,  until  the  issuing  of  the 
joint  fiat ;  and  it  was  held,  that  the  partnership  property 
was  not  convertible  into  the  separate  property  of  A., 
but  was  distributable  among  the  joint  creditors  of  A. 
and  B.  The  only  difference  between  that  case  and  the 
present  is,  that  here  there  was  an  assignment  of  the 
partnership  effects  to  the  continuing  partners.  The 
claim  of  the  petitioners  is  not  put  on  the  ground  of 
strictly  legal  claim  on  a  debt  contracted  by  the  two,  but 
of  there  being  specific  assets  at  the  time  of  the  dissolu- 
tion of  the  partnership,  which  were  then  available  for 

(«)  1  Mont.  Deac.  fit  D.  358. 
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the  payment  of  the  petitioner's  debt ;  and  that  there  has 
been  no  transmutation  of  the  possession  of  those  assets. 
There  is  also  in  the  assignment  from  the  retiring  partner 
a  covenant  on  the  part  of  the  two  to  pay  the  debt  of  the 
three — this,  it  is  submitted,  raises  an  equity  against  the 
two.  The  petitioners  acknowledge  that  there  was  notice 
of  the  dissolution  of  the  partnership  in  the  Gazette ; 
but  they  say,  that  they  never  knew  of  it.  There  ought  to 
have  been  a  specific  notice  given  to  the  petitioners,  as  the 
firm  continued  precisely  the  same.  The  firm,  therefore, 
continuing  without  any  change,  and  the  possession  with- 
out any  transfer,  the  Court  will  make  the  assets  of  the 
three  available  to  the  debts  of  the  three. 

Mr.  Craig,  for  the  assignees,  was  stopped  by  the 
Court. 

Sir  John  Cross.  The  partnership  of  the  three  was 
dissolved  so  long  ago  as  the  30th  October  1840,  when 
there  was  a  regular  assignment  of  the  partnership  effects, 
from  the  retiring  to  the  continuing  partners.  That 
circumstance  distinguishes  this  case  from  Ex  parte 
Cooper  (a),  as  well  as  another  important  fact,  that  the 
assignment  was  more  than  a  twelvemonth  before  the 
bankruptcy.  As  it  appears  that  the  Commissioners  ad- 
journed the  question,  in  order  that  the  petitioners  might 
take  the  opinion  of  this  Court,  it  would  be  hard  to  make 
them  pay  the  costs  of  the  assignees. 


1842. 

Ex  parte 
Gurnet 
and  others. 


Petition  dismissed,  without  costs. 


(a)  1  Mont.  Deac.  &  D.  358. 
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1842. 

Ex  parte  Thomas  Hallifax  and  others.— In  the  matter 
of  William  Ridge,  Charles  Ridge,  and  William 

^JeHaUhtn  NEWLAND.  

May  5.  6  &  30.  ^ 

Ooe  of  three  1HIS  was  a  petition  for  the  proof  of  a  debt,  without 
wUhDa7odint?re!  being  compelled  to  deliver  up  certain  securities  held  by 

ditor  a  bond  be- 


Cgio^™  the  Petitioners. 

self,  to  secure  The  bankrl 


,  ■ 10  &ccu[e        The  bankrupts  were  bankers  at  Chichester,  their 

the  partnership  *  * 

AeUiSrapt^  banking-house  being  called  "The Chichester  old  Bank," 
of  the  partom,  and  the  petitioners  were  bankers  in  London,  trading 

that  the  creditor 

could  prove  the  under  the  firm  of  Glyn,  Halifax,  Mills  &  Co.    Prior  to 

amount  of  his 

debt  against  the  the  year  1825,  the  partners  in  the  Chichester  bank  were 
without  giving  Charles  Ridge,  one  of  the  bankrupts,  and  William 
^hemerao-  Ridge,  sen.,  and  Richard  Murray.  In  1826,  Richard 
^T.reddth*at  Murray  died,  when  William  Ridge,  jun..  the  bankrupt, 

•um»!  Jn'the  became  a  Partner'    In  1829'  Ridge,  sen.,  died; 

life  of  the  obli-  ana  jn  April,  1830,  Bengamin  Ridge  was  admitted  a 

gor  was  also  de-  r  9  9 

posited  with  the  partner,  and  in  November  1830,  the  bankrupt,  William 

bond ;  but  this 

was  not  the  fact,  Newland.    In  1833  Benjamin  Ridge  retired,  from  which 

end  the  policy 

was  found  in     time  the  three  bankrupts  carried  on  the  business  down  to 

the  bankrupts'  • 

chest  at  the  time  the  period  of  the  bankruptcy. 

ruptcy :  Held,  The  petitioners  were  the  London  correspondents  of 
passed "ufthe y  the  Chichester  bank,  and  were  frequently  in  advance  for 
"'"iileobiigor  tne  bank  to  a  considerable  amount.  On  the  23d  Sep- 
^Jif*Lgbaenk.  tember  184<1>  the  petitioners  advanced  6000/.,  and  on 
runts ii warrant  the  30th  October  1841,  a  further  sum  of  8000/.  To 

of  attorney  to 

secure  the  pay-  induce  the  petitioners  to  advance  this  last  sum,  Charles 

roent  of  the 

bond ;  but  the  Ridge  produced  a  bond  of  one  William  Padwick,  dated 
warrant  of 

attorney  was  16th  August  1825,  for  securing  to  William  Ridge,  sen., 
neither  specified 

in  the  memorandum  of  deposit,  nor  mentioned  to  the  creditor  when  the  bond  was  deposited. 
Upon  this  warrant  of  attorney  the  assignees  having  entered  up  judgment,  the  Court  ordcied 
that  they  should  be  restrained  from  further  proceeding  on  it 

A  letter  from  the  bankrupt  to  a  creditor,  saying,  "  that  he  had  resolved  not  to  open  his  bank 
on  Monday,"  does  not  amount  to  notice  of  an  act  of  bankruptcy,  within  the  meaning  of  the 
2  fit  3  Vict.  c.  29,  but  is  only  notice  of  an  intention  to  commit  an  act  of  bankruptcy. 
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deceased,  Richard  Murray,  deceased,  and  the  bankrupt,      1 842. 

Charles  Ridge,  the  sum  of  5000/.,  and  he  also  offered  a 

"  '  Ex  parte 

policy  of  assurance  for  5000/.,  which  had  been  effected 
by  William  Padwick  on  his  life,  as  a  collateral  secu- 
rity for  the  bond,  and  various  promissory  notes  of  third 
parties,  which,  with  the  sum  of  5000/.,  amounted  to 
19,110/.;  and  it  was  ultimately  agreed,  that  the  bond, 
policy,  and  notes  should  not  only  be  a  security  for  the 
8000/.,  but  also  for  the  6000/.,  and  the  balance  of  the 
running  account.  A  memorandum  of  deposit,  dated  the 
30th  October  1841,  was  then  delivered  to  the  petitioners, 
which,  after  setting  forth  a  list  of  all  the  above-men- 
tioned securities,  contained  at  the  foot  the  following 
memorandum  in  the  hand-writing  of  Charles  Ridge. 

"The  securities  herein-named  left  with  Messrs.  Glynn, 
Halifax  &  Co.,  for  19,110/.,  to  cover  the  general  ac- 
count of  Ridge  &  Co.,  Chichester  old  Bank."  The 
bond  and  policy  of  assurance  were  thus  described:  — 
"  William  Padwick,  Esq.,  bond,  policy  of  insurance, 
5000/."  The  fact  was,  however,  that  the  policy  of  in- 
surance was  not  then  delivered  to  the  petitioners,  but 
Charles  Ridge  promised  to  send  the  policy ;  on  the  faith 
of  which  promise,  and  the  securities  actually  delivered, 
the  petitioners  alleged  that  they  advanced  the  8000/., 
and  made  also  subsequent  advances  to  a  large  amount. 
The  policy  of  insurance  was  never  given  up  by  the 
bankrupts,  and  was  at  their  bankruptcy  taken  possession 
of  by  the  assignees.  It  appeared,  also,  that  the  bond 
had  been  assigned  by  the  other  obligees,  or  their  repre- 
sentatives, to  Charles  Ridge,  together  with  the  policy  of 
assurance,  as  a  collateral  security  for  the  bond;  but  the 
indenture  of  assignment  was  not  deposited  with  the  pe- 
titioners. At  the  date  of  the  fiat,  the  bankrupts  were  in- 
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1842.  debted  to  the  petitioners  in  14,739/.  as  the  balance  of 
Ex  parte  *neu*  g6116**!  account,  which  was  afterwards  reduced,  by 
aodoVber*  various  sums  received  on  the  promissory  notes,  to 
10,698/.  On  the  16th  February  1842,  the  petitioners 
applied  to  prove  for  this  last-mentioned  sum  against  the 
joint  estate  of  the  three  bankrupts;  but  the  proof  was 
opposed  by  the  assignees,  on  the  ground  that  no  account 
had  been  forwarded  by  the  petitioners  to  the  assignees, 
showing  how  the  amount  claimed  arose;  and  also  that 
the  petitioners  were  not  entitled  to  prove  any  debt 
against  the  estate  of  the  bankrupts,  without  giving  up 
the  bond,  and  all  claim  to  the  policy  of  insurance ;  and 
on  these  grounds  the  Commissioners  rejected  the  proot 
On  the  19th  February  the  petitioners  produced  before 
the  Commissioners  a  debtor  and  creditor  account,  show- 
ing how  that  balance  arose ;  but  they  still  on  the  other 
ground  refused  to  admit  the  proof. 

On  the  26th  November  1841,  the  fiat  issued. 

It  appeared,  that  William  Padwick  had  on  the  27th 
April  1832  given  the  bankrupts,  William  Ridge  and 
Charles  Ridge,  a  warrant  of  attorney  to  secure  the  pay- 
ment of  the  bond  for  5000/.;  which  warrant  of  attorney 
the  assignees  retained  the  possession  of,  and  had  en- 
tered up  judgment  thereon  with  a  view  to  take  out  exe- 
cution against  Padwick. 

The  petition  alleged,  that  several  parties  liable  on  the 
promissory  notes  were  unable  to  pay  them,  and  that  in 
some  instances  time  had  been  required  for  that  purpose  ; 
and  that  in  one  case,  in  which  a  composition  of  6s.  8a\  in 
the  pound  had  been  offered,  the  assignees  refused  to 
sanction  the  petitioners  receiving  the  composition,  with- 
out prejudice  to  their  right  to  prove  the  full  amount  of 
their  balances. 
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The  prayer  was,  that  the  petitioners  might  be  ad-  1842. 
mitted  to  prove  for  the  10,698/.,  without  giving  up  the  Efpte 
bond;  and  that  the  assignees  might  be  ordered  to  deliver  oU»er». 
to  the  petitioners  the  policy  of  insurance  effected  on  the 
life  of  William  Padwick,  and  might  be  restrained  from 
issuing  execution  upon  the  judgment  entered  up  on  the 
warrant  of  attorney. 

The  affidavits  in  support  of  the  petition  stated,  that 
when  the  last  advance  of  80002.  was  made  by  the  peti- 
tioners at  the  request  of  the  bankrupt,  Charles  Ridge, 
he  expressly  agreed  that  the  notes,  bond,  and  policy  of 
assurance  should  be  securities  for  the  8000/.,  as  well  as 
the  balance  of  the  running  account,  and  that  he  then 
stated  that  he  had  omitted  to  bring  with  him  the  policy, 
but  that  he  would  afterwards  deposit  it  with  the  peti- 
tioners, as  well  as  the  bond. 

In  answer  to  the  allegations  in  the  petition,  the  de- 
fence set  up  by  the  assignees  was,  that  they  were  en- 
titled to  the  debt  secured  by  Padwiclis  bond,  as  being 
in  the  order  and  disposition  of  the  bankrupts  at  the  time 
of  their  bankruptcy,  no  notice  having  been  given  to  Pad- 
wick of  any  assignment  or  deposit  of  the  bond,  previously 
to  the  16th  November  1841,  which  was  after  the  act  of 
bankruptcy.  The  assignees  also  claimed  to  be  entitled 
to  the  full  benefit  of  the  judgment  on  the  warrant  of 
attorney.  And  with  respect  to  the  policy  of  assurance, 
the  assignees  stated  that  this  was  found  in  the  banking 
house  of  the  bankrupts,  together  with  an  assignment  of 
it  to  them,  and  other  documents  deposited  with  them  by 
Padwick,  and  that  on  none  of  these  instruments  was 
there  any  memorandum  showing  that  any  other  person 
than  the  bankrupts  had  any  interest  therein.  That  no 
notice  was  given  before  the  bankruptcy  to  the  insurance 
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office  of  any  deposit  of,  or  agreement  to  deposit,  the 
policy;  and  that,  for  the  purpose  of  keeping  the  policy  on 
foot,  the  assignees  had  paid  one  year's  premium  at  the 
office,  amounting  to  169/.  15*.  10d.,  out  of  the  funds  in 
their  hands.  It  appeared  that  the  act  of  bankruptcy  was 
committed  on  the  15th  November,  and  that  on  the  14th 
November  the  bankrupts  wrote  to  the  petitioners  to  in- 
form them  that  they  had  resolved  not  to  open  their  bank 
on  the  15th  November. 

Mr.  Anderdon,  and  Mr.  Keene,  in  support  of  the 
petition.  When  the  petitioners  applied  to  prove  for 
the  balance  due  to  them,  it  was  objected  that  they  could 
not  prove,  until  the  promissory  notes  deposited  with  the 
petitioners  were  realized.  Now,  in  all  these  cases,  the 
question  is,  as  was  decided  in  Ex  parte  Phillips  (a),  whe- 
ther the  notes  were  indorsed  by  the  party  depositing 
them,  or  whether  they  were  deposited  as  mere  chattels 
to  secure  the  payment  of  the  debt.  In  the  present  case 
the  notes  were  indorsed  by  the  bankrupts.  [Sir  /. 
Cross.  As  to  the  notes,  I  think  you  are  entitled  to  prove 
for  the  whole  amount  of  them.] 

As  only  one  of  the  bankrupts,  William  Ridge,  was  an 
obligee  in  the  bond,  he  having  survived  the  two  other 
obligees, — and  the  two  bankrupts,  Charles  Ridge  and 
William  Newlandt  are  not  in  any  way  affected  by  it, — the 
petitioners  have  a  right  to  prove  their  debt  against  the 
joint  estate,  without  giving  up  the  bond,  which  can  only 
be  a  security  against  the  separate  estate  of  the  bank- 
rupt, William  Ridge.  The  present  case  is  precisely 
within  the  principle  laid  down  by  the  present  Lord 
Chancellor  in  Ex  parte  Shepherd,  in  the  matter  of 

(a)  1  Mont.  Dcac.  &  D.  232. 


18*2. 
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Plummer(a)t  where  two  partners  covenanted,  jointly  and  1842. 
severally,  for  the  payment  of  a  mortgage  debt  owing  by  £^{e 
the  partnership  firm,  and  it  was  held  that  the  mortgagee  2iL^eArJ 
might  prove  the  whole  debt  against  each  separate  estate, 
without  giving  up  his  security. 

But  it  is  to  be  contended  by  the  other  side,  that  the 
petitioners  gave  no  notice  to  the  obligor  of  the  transfer 
of  the  bond,  so  as  to  take  the  case  out  of  the  operation 
of  the  72nd  section  of  the  Bankrupt  Act  (b),  as  to  re- 
puted ownership.  It  may  be  a  question,  whether  the 
petitioners  were  bound  to  give  such  notice ;  for,  in  Ex 
parte  Newton(c),  it  was  determined,  that  where  a  bank- 
rupt had  deposited  an  assignment  which  had  been  made 
to  him  of  a  reversionary  interest  under  a  will,  although 
no  notice  of  the  deposit  had  been  given  to  the  executors, 
the  property  was  not  within  the  order  and  disposition  of 
the  bankrupt,  as  reputed  owner ;  the  Chief  Judge  there 
saying,  that  the  cases  had  already  gone  far  enough,  as 
to  the  doctrine  of  reputed  ownership,  where  notice  is 
omitted  to  be  given  of  the  assignment  of  a  chose  in  action. 
And  in  Gardner  v.  Lachlan  (d),  where  a  bankrupt  had 
assigned  the  freight  becoming  due  to  him  under  the 
charter-party  of  a  ship  that  belonged  to  him,  and  gave 
notice  to  the  party  to  whom  the  freight  by  the  charter- 
party  was  made  payable ;  this  was  held  sufficient  to  take 
the  debt  out  of  the  order  and  disposition  of  the  bankrupt, 
without  giving  notice  to  the  party  by  whom  the  freight 
was  to  be  paid.  But  it  is  in  evidence  here,  that  the 
petitioners  gave  such  notice  before  the  date  of  the  fiat ; 
and  that  is  now  sufficient,  under  the  provisions  of  the 
recent  act  of  parliament  (c), 

(«)  2  Moot.  Dea.  &  D.  204.  (<*)  4  Mjl.  &  C.  129 ;  6  Sym.  407 ; 

(b)  6G#o.4.c.l6.  8  Sim.  123. 

(c)  4  Dea.  5c  C.  138.  (•)  2  fit  3  Vict.  c.  29. 
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It  is,  however,  objected,  that  the  petitioners  had  notice 


of  Ridge  &  Co.  having  committed  an  act  of  bankruptcy, 


and  otheri.     bef°re  tllCy  «aVe  n0tice  t0  the  obligor  of 


and  therefore  that  they  cannot  avail  themselves  of  such 
last-mentioned  notice.  The  notice,  on  which  the  assig- 
nees rely,  is  contained  in  a  letter  written  by  the  bank- 
rupts to  the  petitioners  on  the  14th  November  1841,  in 
which  they  inform  them  that  "  they  had  resolved  not  to 
open  their  bank  on  Monday,"  which  would  be  the  16th 
November.  But  this  letter  amounts  to  nothing  more 
than  a  declaration  of  the  intention  of  the  bankers  to  stop 
payment;  and  it  was  held  by  Lord  Tenterden,  in  Tucker 
v.  Barrow  (a),  that  mere  notice  of  insolvency  is  not  suffi- 
cient to  invalidate  dealings  or  transactions  bond  fide  made 
with  the  bankrupt,  though  on  the  verge  of  bankruptcy. 

With  respect  to  the  policy  of  assurance  on  the  life 
of  W.  Padwick,  the  obligor  of  the  bond,  we  admit  that 
it  was  not  delivered  up  with  the  other  securities  to  the 
petitioners;  but  that  is  no  objection  to  the  lien  of  the 
petitioners.  The  memorandum  of  deposit  says,  that 
the  policy  was  left  with  the  petitioners,  along  with  the 
other  securities  therein  named,  to  secure  the  general  ac- 
count of  the  bankrupts  with  the  petitioners;  this  shows 
the  intention  of  the  parties  to  create  a  pledge  of  the 
policy,  although  it  was  not  actually  deposited.  The 
policy  was  effected  by  Padurick,  as  a  collateral  security 
for  the  bond,  and  there  was  a  positive  contract  by  the 
bankrupts  to  deposit  it  along  with  the  bond.  Does  the 
mere  accidental  non-delivery  of  it,  therefore,  by  the 
parry  pledging  it  enable  him  afterwards  to  deal  with  it? 
Where  it  is  clear  that  there  is  an  intention  to  create  a 
lien  by  the  memorandum  of  deposit,  it  is  as  good  in 

(«)  3  Car.  U  P.  85;  1  Mood.  &  Malk.  141. 
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equity  as  an  assignment  of  the  thing  itself  (a).  Thus,  184*. 
where  one  of  several  cestui  que  trusts  promised,  by  ^xfint! 
letter,  that,  as  soon  as  a  partition  could  be  effected  of  Uj'^hm 
the  trust  estate,  he  would  give  his  bankers  a  security  for 
the  full  amount  of  the  account;  and  some  time  afterwards, 
the  partition  having  taken  place,  he  signed  a  memoran- 
dum, stating,  that  he  had  deposited  the  deeds  therein 
described,  but  the  partition  deed  was  not  deposited ;  this 
Court  held,  that  the  bankers  were  not  the  less  equitable 
mortgagees  of  the  estate  taken  in  partition ;  Ex  parte 
Farley  (5).  Again,  in  Ex  parte  Chippendale  (c),  where 
the  bankrupts  deposited  only  one  of  their  title  deeds, 
which  was  the  principal  conveyance  of  the  property,  with 
the  petitioners,  as  a  security  for  a  debt,  leaving  the  other 
deeds  in  the  hands  of  their  own  solicitors ;  it  was  held 
that  this  also  was  a  good  equitable  mortgage.  The  Court 
there  said,  "  The  question  is,  whether  what  was  done  in 
this  case  is  not  evidence  of  an  agreement,  on  the  part  of 
the  bankrupts,  to  give  the  petitioners  a  mortgage  on 
their  estate ;  and  there  is  nothing  here  to  counteract  the 
intention  of  the  parties  to  do  so ,  an  intention  which  is 
sufficiently  apparent  by  the  deposit  of  the  principal  con- 
veyance with  the  petitioners."  The  principle  there  laid 
down  is,  not  that  all  the  title  deeds  must  be  delivered, 
but  that  the  principal  deed  is  sufficient.  So  here,  the 
policy  in  question  is  only  an  incident  in  the  title,  it  being 
merely  a  collateral  security  for  the  bond.  [Sir  John 
Cross.  All  your  title  to  the  policy  is,  a  promise  to  depo- 


(a)  In  WethereWs  ease,  11  Ves.  401,  Lord  Eldcn  said,  it  had 
decided  how  far  it  was  necessary  to  deliver  all  the  title-deeds  to  constitute 
an  eqojtable  mortgage,  or  whether  that  would  not  bo  taken  to  be  a  suffi- 
cient deposit,  which  could  be  taken  to  amount  to  evidence  that  the  estate 
was  meant  to  bo  a  security. 

(6)  1  Mont  Dene.  &  D.  683.  (c)  1  Deac.  67. 
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1842.      git  what  has  never  been  deposited.    Suppose  the  agree- 


Kx  parte 


ment  had  been  to  deposit  goods,  which  had  been  left  in 
tod'otbcri.  the  possession  of  the  bankrupt?]  They  would,  no 
doubt,  belong  to  the  assignees ;  but  there  is  a  difference 
between  goods  and  chattels,  and  a  chose  in  action.  In 
Ex  parte  Chippendale,  evidence  of  the  intent  was  held 
to  be  sufficient,  without  an  actual  deposit  of  all  the  docu- 
ments. [Sir  John  Cross.  In  that  case  the  principal  con- 
veyance relating  to  the  estate  was  deposited ;  and  the 
other  deeda  related  to  the  same  estate.  Here  the  memo- 
randum states,  that  the  policy  was  left  with  the  petitioners; 
which  was  not  the  fact.  You  rely  on  an  ex  post  facto 
promise  to  deposit  what  ought  to  have  been  previously 
deposited.  Is  there  any  case,  which  decides  that  a  party 
may  have  a  lien  on  a  thing  not  delivered  into  his  posses- 
sion?] A  thing  may  be  appropriated  by  contract,  as 
goods  for  the  payment  of  a  bill  of  exchange. 

Another  question  remains  to  be  considered.  The  pe- 
titioners were  wrongfully  displaced  from  their  right  of 
proof  in  February  last.  They  should  therefore  be 
placed  in  as  good  a  situation  as  they  would  have  been 
in  then,  if  admitted  to  prove.  It  has  been  decided  in 
equity,  that  where  the  obligee  of  a  bond  is  kept  out  of 
the  receipt  of  his  principal  by  the  acts  of  the  obligor, 
he  is  entitled  to  interest  beyond  the  penalty  of  the  bond. 
And  in  the  case  of  the  Bank  of  Scotland  (a),  where  sub- 
sequent payments  had  been  made  to  a  petitioner,  after  the 
rejection  of  his  proof  by  the  Commissioners,  and  pend- 
ing a  petition  against  their  decision,  it  was  held  by 
Lord  Eldon,  that  these  subsequent  payments  were  not 
to  prevent  the  petitioner  from  receiving  dividends  on  the 

(a)  19  v«*.  310. 
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amount  which  he  had  a  right  to  prove,  when  his  proof      1 842. 
was  rejected.  |~^J 

Halufax 

Mr.  Dixon,  for  the  assignees.  The  petitioners  had  aod  oU»««». 
notice  of  the  act  of  bankruptcy,  before  they  gave  any 
notice  to  the  obligor  of  the  bond  that  the  bankrupts 
had  deposited  the  bond  with  them.  It  was  sworn,  that, 
on  the  14th  November,  the  bankrupts  wrote  to  the  peti- 
tioners, saying,  that  they  were  compelled  to  suspend 
their  payments,  and  that  they  had  resolved  to  shut  up 
the  bank  on  the  15th.  This  accordingly  took  place  in 
the  early  part  of  that  day ;  the  doors  of  the  bank  were 
closed,  when  they  ought  to  have  been  opened  as  usual 
for  business,  and  persons  who  came  to  receive  cheques 
were  obliged  to  return  with  them  unpaid.  It  cannot  be 
denied,  that  this,  according  to  the  decision  in  dimming 
v.  Baily{a\  amounts  to  an  act  of  bankruptcy.  The 
letter  of  the  14th  November,  containing  this  information, 
the  petitioners  must  have  received,  by  due  course  of  post, 
on  the  morning  of  the  15th;  and  it  was  not  until  that 
day  that  they  wrote  to  Padwick,  the  obligor  of  the  bond, 
informing  him  that  they  had  for  some  time  been  the 
holders  of  the  bond.  This  letter  was  received  on  the 
16th.  Now  before  this  letter  was  either  received  or 
written,  the  petitioners  were  acquainted  with  the  fact  of 
the  bank  being  closed;  and  it  is  also  sworn,  that  they 
were  told  that  a  docket  had  been  or  would  be  struck  on 
the  15th ;  and  the  petitioners  have  not  ventured  to  deny 
this  affidavit 

As  to  the  non-deposit  of  the  policy  of  assurance: 
—  there  were  four  securities  for  the  same  debt:  the 
bond,  the  policy,  the  warrant  of  attorney,  and  the  as- 
signment.  (Not  one  of  these  securities  was  deposited, 

(a)  6  Bing.  363. 
VOL.  II.  Q  Q 
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1842.      except  the  bond.    The  assignees  found  the  policy  in  the 
E^p^rte     bankrupt's  chest,  and  have  continued  to  pay  the  pre- 
andLoVhVr».    miums  on  lt  at  tne  insurance  office,  up  to  this  time. 

Supposing  there  had  been  a  mortgage  of  real  property, 
and  a  bond  for  the  same  debt,  and  the  bond  had  only 
been  deposited  with  the  petitioner,  could  it  be  contended 
that  he  would  have  been  entitled  to  the  mortgage  money? 
[Sir  John  Cross.  Supposing  a  bill  in  equity  had  been 
filed  for  the  specific  performance  of  the  agreement  to  de- 
posit the  policy,  would  not  the  Court  of  Chancery  order 
the  performance  of  the  agreement?]  It  has  been  held, 
that  a  mere  parol  agreement  does  not  constitute  an  equit- 
able mortgage;  Ex  parte  Coombe(d).  [Sir  John  Cross. 
The  Statute  of  Frauds  says,  certainly,  that  no  interest  in 
lands  shall  pass,  except  by  agreement  in  writing.'] 


Mr.  Anderdon,  in  reply.  The  objection  now  made, 
that  the  petitioners  had  notice  of  the  act  of  bankruptcy 
before  they  gave  notice  to  the  obligor  of  the  deposit  of 
the  bond,  is  quite  an  afterthought;  for  it  was  never 
made  before  the  Commissioner.  The  decision,  too, 
in  Gumming  v.  Baily  (6),  which  has  been  relied  on  by 
the  other  side,  is  quite  opposed  to  that  of  the  King  s 
Bench,  in  Mills  v.  Bennett (c).  But,  whether  the  shut- 
ting up  the  banking-house  is  an  act  of  bankruptcy,  or 
not,  how  can  it  be  contended  that  a  notice  of  an  intention 
to  commit  an  act  of  bankruptcy  is  an  act  of  bankruptcy 
in  itself?  Here,  therefore,  as  the  petitioners  gave  notice 
of  the  deposit  of  the  bond,  before  the  issuing  of  the  fiat, 

(a)  4Madd.249.  (6)  6  Biog.  363. 

(c)  2  M.  &  S.  556.  This  cue  merely  decided,  that  the  shutting  up  eft 
banking  house  by  one  of  three  partners,  who  resided  on  the  spot,  the  other 
two  residing  at  a  distance,  and  not  knowing  of  what  was  done,  was  sot  evi- 
dence of  a  joint  act  of  bankruptcy  by  all  thre*. 
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without  having  bad  notice  of  any  prior  act  of  bankruptcy, 
they  had  completed  their  title  as  equitable  mortgagees, 
within  the  meaning  of  the  2  &  3  Vict.  c.  29.  [Sir  John 
Cross.  That  act  declares,  "  that  all  contracts,  dealings, 
and  transactions,  by  and  with  any  bankrupt,"  shall  be 
valid,  if  really  and  bond  fide  made  and  entered  into  before 
the  issuing  of  the  fiat.  I  do  not  exactly  see,  how  the 
serving  of  a  notice  in  this  case  on  the  obligor  of  a  bond 
amounts  to  a  dealing,  or  transaction,  with  the  bankrupt.] 
As  to  the  case  put  of  depositing  a  bond,  without  the 
mortgage  deed  for  the  same  debt)  the  depositary  of  the 
bond  could  not,  in  that  case,  recover  the  mortgage  money, 
because  the  mortgage  deed  was  the  principal  security, 
and  the  bond  only  incidental.  So  here,  the  bond  is  the 
principal  security,  and  the  policy  only  incidental.  The 
facta  of  the  present  case  are  entirely  within  the  principle 
laid  down  by  this  Court  in  Ex  parte  Chippendale(d).  And 
as  to  the  non-delivery  of  the  warrant  of  attorney,  the  peti- 
tioners never  knew  of  the  existence  of  such  an  instrument. 
It  cannot,  therefore,  be  said  to  have  been  left  in  the  posses- 
sion of  the  bankrupts  with  the  consent  of  the  petitioners. 

Cur,  adv.  wit. 

Sir  John  Cross.  The  bankrupts  in  this  case  were 
bankers  in  Sussex,  and  the  petitioners  were  the  London 
bankers,  with  whom  they  kept  their  account;  and  on  the 
30th  October  last,  the  bankrupts,  being  then  indebted  to 
the  petitioners  to  the  amount  of  6000/.,  applied  to  them 
for  further  advances  to  the  amount  of  80001.  more,  upon 
the  deposit  of  various  securities,  and  among  these  was  a 
bond  of  one  Padwick,  for  the  payment  of  5000/.,  to  two 
of  the  bankrupts.   The  8000/.  was  accordingly  advanced, 

(a)  1  Mont.  Deac.  &  D.  683. 

qq2 


555 

1842. 


Ex  parte 
Hallifax 
and  others. 
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1842.  and  the  partner,  by  whom  the  transaction  was  negotiated, 
promised  at  the  same  time  to  deposit  also  with  the  peti- 
aml "then*  ^oners  a  policy  of  insurance  on  the  life  of  Padwick,  which 
the  latter  had  previously  deposited  with  the  bankrupts, 
as  a  collateral  security  for  the  bond.  But  the  policy  was 
not  delivered  to  the  petitioners,  and  it  has  since  come 
into  the  hands  of  the  assignees. 

The  fiat  bears  date  on  the  26th  November  last. 

The  petitioners  have  tendered  a  proof  of  their  debt  to 
the  Commissioners,  to  the  amount  of  10,000/.  and  up- 
wards, being  the  balance  of  their  account  due  from  the 
bankrupts.  It  was  rejected  by  the  Commissioners,  unless 
the  petitioners  would  deliver  up  the  bond,  and  relinquish 
their  claim  upon  the  policy  of  insurance. 

And  it  further  appears,  that,  long  before  the  bond  was 
left  with  the  petitioners,  the  obligor  had  given  the  bank- 
rupts a  warrant  of  attorney  to  enter  up  judgment  for 
the  bond  and  debt,  and  they  retained  this  warrant  in 
their  own  hands  till  the  bankruptcy,  and  the  assignees 
have  since  entered  up  judgment  thereon.  The  bond 
was  the  separate  property  of  one  of  the  three  bankrupts, 
and  was  deposited  as  such;  and  the  petitioners  therefore 
claimed  a  right  to  prove  their  debt  against  the  three,  and 
retain  the  bond  as  a  collateral  security. 

The  petitioners  have  accordingly  come  to  this  Court,  and 
applied  for  liberty  to  prove  their  debt,  and  to  retain  the 
bond  and  also  for  an  injunction  to  restrain  the  assignees 
from  taking  any  further  proceedings  upon  the  judgment, 
and  for  an  Order  upon  them  to  deliver  up  the  policy  of 
insurance  to  the  petitioners.  The  assignees  contend,  that 
the  petitioners  are  not  entitled  to  the  bond,  because, 
although  they  had  given  notice  of  their  lien  to  Padwick, 
the  obligor,  before  the  date  of  the  fiat,  it  was  not  till 
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after  they  had  received  notice  of  a  prior  act  of  bankruptcy.  1842. 
But  the  only  evidence  relied  upon,  in  proof  of  such  no-  Kx 
tice  of  a  prior  act  of  bankruptcy,  is  a  letter  received  ^JL0l,jJ|JJ 
by  the  petitioners  from  one  of  the  bankrupts,  in  which 
he  expressed  himself  in  these  terms:  "\We  fiave  resolved 
not  to  open  our  bank  on  Monday."  But  I  am  of  opinion 
that  this  is  not  "  notice  of  any  prior  act  by  them  com- 
mitted" within  the  meaning  of  the  statute  for  the  pro- 
tection of  parties  dealing  with  bankrupts.  It  is  notice 
of  a  future  intention  only.  And,  upon  the  whole,  I  think 
the  petitioners  are  entitled  to  prove  their  debt,  without  de- 
livering up  the  bond;  and  that  the  assignees  must  be  re- 
strained from  proceeding  upon  the  judgment,  except  in 
aid  of  the  petitioners;  but  that  the  petitioners  are  not  en- 
titled to  the  policy  of  insurance,  as  it  never  came  into 
their  possession. 


Ex  parte  George  Hill,  and  others. — In  the  matter  of 

Henry  Clifton.   Serjeant/ inn, 

May  6. 

THIS  was  a  petition  of  several  creditors  to  annul  the  Where  a  cre- 
ditor petitioned 

fiat,  on  the  ground  of  the  bankrupt  not  being  a  trader,  to  annul  a  fiat, 

eight  months 

within  the  bankrupt  laws.  after  it  had 

The  fiat  issued  on  the  20th  July  1841,  in  which  the  on  the  ground 
bankrupt  was  described  as  "  of  Bath  Lodge,  in  the  city  w^of" 
of  Worcester,^,  dealer  and  chapman,"  and  under 
which  he  had  passed  his  last  examination,  and  obtained  made^aod 
his  certificate.  «J»*£2J 
It  appeared  that  the  bankrupt  had  for  many  years,  Jj^lifica^» 
prior  to  1841,  carried  on  the  business  of  a  proctor  at  was  assigned 

«»        r  for  the  delay ; 

Worcester,  and  at  the  same  time  held  the  office  of  secre-  the  petition  was 

_      _  _.  ,         _    .  «   *  dismissed  with 

tary  to  the  Lord  Bishop  of  the  diocese ;  and  that,  upon  costs. 


Digitized  by 


558 


CASES  IN  BANKRUPTCY. 


1842. 

Ex  parte 
Hill 
and  others. 


his  ceasing  to  hold  that  offiee,  he  made  an  assignment  of 
his  effects  to  John  Tymbs,  for  the  benefit  of  his  creditor*. 

The  petitioners  alleged,  that  they  had  lately  discovered 
that  the  act  of  trading,  upon  which  the  bankruptcy  was 
adjudged,  was  that  of  a  picture  dealer;  but  that  the 
bankrupt  never  bought  or  sold  pictures,  or  any  other 
articles,  with  a  view  to  gain  his  livelihood ;  that  he  never 
gave  himself  out  to  the  world  as  a  dealer  in  pictures,  or 
as  a  trader  in  any  way,  or  kept  any  shop  or  place  for  the 
sale  or  exhibition  of  pictures  or  other  articles ;  and  that 
he  was  never  considered,  at  Worcester,  as  a  dealer  in 
pictures,  or  as  engaged  in  any  other  species  of  trade. 
That  the  assignment  of  his  effects  was  prepared  under 
the  advice  of  the  same  solicitors  who  issued  the  fiat,  and 
who  were  also  employed  by  the  bankrupt  in  procuring  his 
certificate ;  that  the  solicitors,  as  well  as  the  petitioning 
creditor,  who  was  afterwards  chosen  assignee,  were  inti- 
mate friends  of  the  bankrupt ;  and  that  the  fiat  was  a 
friendly  fiat,  and  was  issued  at  the  instance  of  the  bank- 
rupt, for  his  own  views  and  purposes,  and  not  for  the 
benefit  of  his  general  creditors. 

In  answer  to  the  allegations  of  the  petition,  the  assig- 
nee, and  one  of  the  solicitors  to  the  fiat,  swore,  that  the 
bankrupt  was  in  the  frequent  habit  of  buying  and  selling 
pictures,  and  was  well  known  to  deal  in  them,  although 
he  kept  no  shop  for  that  purpose.  They  denied  that 
they  were,  either  of  them,  intimate  friends  of  the  bank- 
rupt. The  solicitor  stated,  that  the  bankrupt,  on  the 
16th  June  1841,  sent  for  and  consulted  him  as  to  the 
best  mode  of  satisfying  his  creditors,  and  relieving  him- 
self from  his  embarrassments;  and  that  neither  the  soli- 
citor, nor  any  of  his  partners,  were  ever  before  employed 
by  the  bankrupt,  or  had  ever  entered  his  house,  but  had 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 


559 


Hill 
and  others. 


merely  a  general  and  ordinary  acquaintance  with  him.  1842. 
That  the  solicitor,  finding  that  there  was  an  execution  in  £x  partc 
the  bankrupt's  house,  and  that  four  several  actions  had 
been  commenced  against  him  by  other  creditors,  recom- 
mended him  to  provide  for  the  equal  distribution  of  his 
property  amongst  his  creditors,  by  an  assignment  for 
their  benefit.  That,  before  any  one  could  be  prevailed 
on  to  act  as  trustee,  another  execution  was  levied  on  the 
bankrupt's  goods ;  whereupon  the  deponent,  in  order  to 
protect  the  property  of  the  bankrupt,  caused  an  assign- 
ment to  be  prepared,  on  the  17th  June  184-1,  in  the 
usual  form,  to  one  of  the  deponent's  partners,  as  a  trus- 
tee. That,  immediately  after  the  execution  of  the  assign- 
ment, the  deponent  caused  a  sale  of  the  effects  of  the 
bankrupt  to  be  advertised  publicly  in  all  the  Worcester 
newspapers,  as  well  as  by  private  handbills.  That  he 
also  called  personally  upon  nearly  all  the  bankrupt's 
creditors  residing  at  Worcester,  including  the  petitioners, 
and  informed  them  of  the  assignment,  and  wrote  to  the 
other  creditors  for  the  same  purpose.  That  many  of  the 
creditors  expressed  their  readiness  to  come  in  under  the 
assignment,  but  those  who  had  commenced  actions  re- 
fused. That  on  the  19th  July,  the  bankrupt  was  taken 
severely  ill,  and  the  deponent  had  no  communication 
with  him  until  the  4th  August;  and  that,  under  all  the 
circumstances,  the  deponent  believed  that  if  some  deci- 
sive step  was  not  taken  for  securing  the  equal  distribu- 
tion of  the  property,  the  creditors,  who  had  brought 
actions  against  the  bankrupt,  would  obtain  an  unfair 
preference  over  the  general  creditors ;  and  that  he  men- 
tioned his  apprehensions  to  J.  Parker,  who  consented 
to  become  petitioning  creditor  and  issue  a  fiat,  to  prevent 
the  whole  property  from  being  swept  away  by  executions. 
That  at  the  first  public  meeting,  on  the  23d  August  1842, 
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debts  to  the  amount  of  1482/.  were  proved  by  twelve 
creditors ;  at  the  second  public  meeting,  further  debts  to 
the  amount  of  449/.  were  proved  by  sixteen  creditors; 
and  that  at  the  next  meeting,  which  was  in  December 
1841,  a  first  and  final  dividend  of  2s.  8d.  in  the  pound  was 
declared,  when  debts  to  the  amount  of  117/.  were  proved 
by  thirty-nine  different  creditors,  making  a  total  amount 
of  debts  proved  3126/.  16*.  10rf.,  by  sixty-seven  creditors. 
That  no  other  creditors,  besides  the  petitioners,  had 
omitted  to  prove  under  the  fiat,  except  a  few  of  small 
amount,  whose  debts  did  not  exceed  150/.  That  two  of 
the  petitioners  attended  at  one  of  the  public  meetings 
under  the  fiat,  and  were  cognizant  of  the  proceedings, 
and  that  they  well  knew  that  the  bankrupt  had  been 
declared  a  bankrupt,  in  respect  of  his  trading  as  a  dealer 
in  pictures.  That  one  of  the  petitioners  expressed  to 
the  deponent  his  readiness  to  take  10*.  in  the  pound  on 
the  amount  of  his  debt;  but  the  deponent  refused  to  hold 
out  any  expectation  to  him  of  a  preference  over  the  other 
creditors,  it  being  well  known  that  a  dividend  of  10*.  in 
the  pound  could  not  be  paid  to  the  whole  of  the  creditors. 
The  deponents  denied  that  the  fiat  was  a  friendly  one, 
or  issued  at  the  instance  of  the  bankrupt;  but  that,  on 
the  contrary,  the  bankrupt  had  no  knowledge  whatever 
of  its  being  issued,  until  more  than  a  week  after  it  was 
sued  out. 

Mr.  Anderdon,  and  Mr.  Keene,  in  support  of  the 
petition. 

Mr.  HalUtt,  contra,  objected  that  the  bankrupt  had 
obtained  his  certificate ;  and  where  that  is  the  case,  and 
a  creditor  afterwards  petitions  to  annul  the  fiat,  there 
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must  be  a  distinct  allegation  of  fraud  against  the  bank-  1 842* 

rupt  in  the  petition;  Ex  parte  Wyatt(a).    The  only  Ex  parte 

allegation  against  the  bankrupt  in  this  petition  is,  that  ^Jiti* 
the  fiat  was  issued  at  his  instance  for  his  own  views  and 
purposes ;  but  that  does  not  prove  fraud. 

Sir  John  Cross. — I  know  of  no  law  that  restricts  the 
Court  from  hearing  such  a  petition  as  this,  unless  there 
is  an  express  allegation  of  fraud  concocted  by  the  bank- 
rupt. But  why  did  not  these  petitioners  come  sooner  to 
the  Court,  if  they  were  desirous  to  annul  the  fiat. 


Mr.  Anderdon.  If  there  is  a  case  of  gross  delinquency 
made  out  against  the  bankrupt,  he  cannot  take  advan- 
tage of  any  lapse  of  time,  when  a  creditor  applies  to 
supersede.  We  do  not  deny  the  fact,  that  the  petitioners 
might  be  waiting  to  see  what  they  could  get  under  the 
fiat,  and  that  they  could,  if  they  had  chosen,  have  applied 
sooner  to  annul  it.  But  mere  lapse  of  time  will  not  cure 
a  thing  which  is  manifestly  bad  and  founded  in  fraud. 
When  the  Court  has  refused  to  annul  a  fiat,  where  ten 
months  had  elapsed  before  the  petitioner  applied,  that 
was  on  the  ground  of  concert  between  the  petitioner  and 
the  bankrupt.  Here  there  is  nothing  of  the  kind;  and 
we  do,in  effect,  allege  fraudon  the  part  of  the  bankrupt,and 
say  that  his  estate  ought  never  to  have  been  administered 
in  bankruptcy.  As  to  the  final  dividend  of  2s.  8d.  in  the 
pound,  which  is  alleged  to  have  been  declared, — there 
have  been  only  three  public  meetings  under  the  fiat,  and 
at  the  last  of  these  the  dividend  was  declared.  The 
creditors  who  have  received  this  dividend  may  apply  it 
pro  tanto  in  discharge  of  their  debts;  or  they  may,  if 

(«)  3  Deac.  &  C.  665. 
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Hill 
and  others. 


18i2.  they  think  proper,  give  the  bankrupt  a  release.  It  is 
Ei  parte  sw<>ni  0n  the  other  side,  that  the  petitioners  knew  that 
the  bankrupt  was  declared  a  bankrupt  as  a  picture  dealer; 
but  the  knowledge  of  the  petitioners  is  immaterial,  if  the 
fact  is,  that  the  bankrupt  was  never  a  picture-dealer. 
How  has  the  delay  of  the  petitioners  served  to  prejudice 
any  other  party?  This  is  a  very  different  case  from 
that,  where  another  creditor  has  been  prevented  by  the 
delay  from  issuing  another  fiat.  [Sir  John  Cross.  Is 
there  any  instance  of  a  commission  or  fiat  being  super- 
seded or  annulled  upon  the  petition  of  a  creditor,  after 
the  bankrupt  has  obtained  his  certificate,  and  after  a  final 
dividend  ?]  It  is  laid  down  in  Cooke'$  Bankrupt  Law, 
p.  404,  that  a  commission  may  be  superseded  on  the 
ground  of  fraud  after  a  bankrupt  has  obtained  his  certi- 
ficate, although  a  period  of  five  years  has  elapsed  (a). 
The  Court  will  perceive  that  this  is  not  one  of  those 
cases,  where  the  mere  act  of  bankruptcy  is  impeached, 
and  some  other  may  be  set  up,— or  where  the  petitioning 
creditor's  debt  is  disputed,  and  some  other  may  be  sub- 
stituted. But  here  we  say,  that  there  is  no  trading  at 
all,  and  that  the  fiat  is  radically  bad.  There  is  no  case 
in  which  the  Court  lias  ever  said,  that  a  lapse  of  eight  or 
ten  months  will  be  a  bar  to  a  petition  to  annul  a  fiat, 
which  is  illegal  on  the  ground  that  the  bankrupt  was  not 
a  trader.  If  the  other  side  could  prove  that  the  fiat 
could  be  supported  on  other  grounds,  if  they  could 
establish  any  other  species  of  trading,  the  case  might  be 
different;  but  nothing  of  this  kind  is  even  attempted. 

Mr.  HalleU,  and  Mr.  Wood,  contrt,  were  sloped  by 
the  Court. 

(a)  And  see  Ex  parte  Moub,  14  Va.  602 ;  Ex  part*  Pool*,  2  Cox,  227 ; 
Ex  part*  Cut  ten,  Buck,  68. 
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Sir  John  Cross. — It  is  well  understood  in  this  Court,  1842. 
that  the  annulling  of  a  fiat  is  a  matter  purely  for  the  dis- 

Ex  parte 

cretion  of  the  Court.   Now  what  are  the  facto  on  which  Hill 

and  others. 

this  application  is  grounded.  The  fiat  issued  on  the 
20th  of  July  in  last  year,  and  the  Commissioners  duly 
found  the  party  a  trader,  and  adjudged  him  to  be  a  bank* 
rupt.  The  petitioners  acquiesced,  and  took  no  steps 
whatever  to  dispute  the  bankruptcy,  until  the  presen- 
tation of  this  petition.  During  all  this  time  the  fiat  has 
been  regularly  worked,  the  proceedings  under  it  have 
been  going  on,  a  final  dividend  has  been  declared,  and 
the  bankrupt  has  obtained  bis  certificate.  These  peti- 
tioners have  suffered  the  fiat  to  be  executed  until  its 
ultimate  objects  are  attained,— they  lie  by  until  every 
thing  is  completed,  until  all  the  bankrupt's  effects  have 
been  distributed  amongst  his  creditors,  and  he  has  no 
funds  whatever  to  satisfy  the  remainder  of  his  debts. 
Public  notice  is  given  of  the  bankrupt  applying  for  his 
certificate,  and  the  petitioners  never  stir  one  step  to  pre- 
vent its  being  allowed.  From  the  beginning  to  the  end 
of  working  this  fiat,  nothing  has  been  done  in  which  the 
petitioners  have  not  tacitly  acquiesced.  The  Court  there- 
fore is  bound  to  dismiss  this  petition. — With  respect  to 
the  costs,  the  Court  is  unwilling  to  impose  this  burthen 
on  the  petitioners;  but  it  cannot  help  observing  that 
there  are  two  allegations  contained  in  this  petition  which 
have  not  been  proved,  namely,  that  the  fiat  was  issued 
for  the  bankrupt's  own  views  and  purposes,  and  not  for 
the  benefit  of  his  general  creditors.  Now  it  is  sworn, 
that  the  bankrupt  had  no  knowledge  of  the  fiat  being 
issued,  until  more  than  a  week  after  it  was  sued  out ; 
and  that  all  the  creditors,  with  the  exception  of  the  peti- 
tioners and  some  few  to  a  very  small  amount,  have 


Digitized  by  Google 


56! 


CASES  IN  BANKRUPTCY. 


1 842.      availed  themselves  of  the  fiat,  received  a  final  dividend 
Ex  parte     on  tne'r  debts,  and  given  the  bankrupt  his  certificate, 
and^'ther*.    ^ne  <lue8t*on  *8>  therefore,  whether  the  bankrupt  and 
the  assignees  ought  not  to  be  exonerated  from  the  payment 
of  costs.    The  petitioners  have  brought  them  here  to 
defend  their  conduct,  and  must  abide  the  consequence. 

Petition  dismissed  with  costs. 


Ex  parte  Donald  Maclean.— In  the  matter  of  Samuel 

StrjmnU'  In*.  EVANS.  

May  7. 

The  bankrupt  THIS  was  the  petition  of  a  creditor,  claiming  to  prove 

undertook  to 

supply  a  ere-  under  the  fiat  for  the  sum  of  3870/. 

ditor,  who  wis 

under  pecu-         The  bankrupt  was  a  cloth  manufacturer  at  Frome 

niary  engage-  01         .  .      0  ,.  -     ,  ..  .. 

menu  for  him,  Selwood  in  Somersetshire,  and  the  petitioner  was  bis 

with  five  pieces  c  •      r       1  .  ,  , 

of  cloth  per  factor  in  London,  receiving  a  del  credere  commission 

forfeit  and  pay  uPon  a^  sa*es»  antl  guaranteeing  to  him  the  full  amount 

Mhc^idaST'  oJ  t,ie  Price  at  w,,icn  tne  goods  were  sold,  for  which  the 
penalty  for  every  petitioner  always  gave  him  credit  in  account,  as  cash 

piece  u<?fi(  ivnt. 

The  bankrupt  received  for  his  use.    The  petitioner  was  in  the  habit  of 

made  luch  fie-  1 

quent default  in  accepting  bills  for  the  accommodation  of  the  bankrupt, 

the  regular  sup- 
ply of  the  cloth,  upon  his  engagement  to  consign  cloth  to  an  amount  suf- 

tbat  be  incurred 

penalue*  to  the  ficient  to  cover  these  liabilities;  and  on  the  2nd  January 

amount  of 

3870/.,  which  1839,  the  petitioner  was  liable  on  such  outstanding 

the  creditor  .  ntrirki.  1 0     .  , 

claimed  to  acceptances  to  the  amount  ot  21 90/.  18*.,  having  goods 

£o0sp^cifichd?-h  m  hand,  the  value  of  which  was  much  below  that  sum. 

a^eged^iuve  The  petitioner  then  insisted  upon  the  bankrupt  entering 

bThim^'Jhe1  int0  some  engagement  in  writing  for  the  security  of  the 

non-perform- 
ance of  the  agreement ;  and  the  only  balance  really  due  to  him  was  48  i.  18*.  6d.    Htld,  that 

this  was  a  claim  for  unliquidated  damages  founded  on  a  penalty,  and  was  therefor*  not  the 
subject  of  proof. 
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petitioner;  upon  which  the  bankrupt  signed  the  following  1842. 
undertaking: 

"  Messrs.  D.  Maclean  &  Co.        M  London.  Janutry  4th,  1839.  Maci.mn. 
"  Gentlemen, 

"  The  bills  which  you  have  accepted  on  my  account, 
and  on  my  undertaking  to  provide  for  the  same  at 
maturity,  being  for  my  accommodation,  I  hereby  under- 
take to  furnish  you  with  cash  for  the  amount  of  each 
bill,  three  days  previous  to  their  becoming  due,  or  to 
forfeit  the  sum  of  201.  for  each  default.  And  further,  as 
you  have  not  sufficient  cloth  in  your  hands  to  cover  the 
amount  of  your  engagement  on  my  account,  1  hereby 
promise  and  agree  to  place  cloth  in  your  hands  to  the 
full  amount  of  your  said  engagements,  that  is  to  say,  to 
forward  you  five  whole  pieces  of  cloth  per  week,  measur- 
ing about  200  yards,  or  thereabouts;  such  supplies  of 
cloth  to  be  sent  to  you  at  the  above  rate  per  week,  until 
the  whole  amount  shall  be  covered,  and  to  commence 
from  this  date.  And  I  further  agree,  that  in  case  of 
failure  on  my  part  to  deliver  the  said  supplies  regularly 
at  the  above  rate  per  week,  I  shall  forfeit  and  pay  to 
you  the  sum  of  10/.  per  cloth,  as  liquidated  penalty,  for 
such  number  of  cloths  as  may  be  deficient  in  the  said 
stipulated  weekly  delivery.  And  I  further  agree,  that,  in 
case  of  my  failing  to  provide  you  with  the  amount  of  your 
acceptances  on  my  account  three  days  previous  to  their 
maturity,  you  shall  be  at  liberty  to  sell  my  stock  of  cloth 
in  your  hands  for  the  best  price  you  can  procure. 

"  I  am,  &c. 

Samuel  Evans" 

The  bankrupt  did  not  furnish  the  petitioner  with  cash 
for  the  amount  of  any  of  the  bills  outstanding  at  the  date 
of  the  above  agreement;  but  the  petitioner,  on  the  faith  of 
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1842.  such  agreement,  continued  his  dealings  with  the  bank- 
Ei  parte  nipt,  and  from  time  to  time  accepted  other  renewed  and 
substituted  bills  drawn  by  the  bankrupt,  and  also  various 
others  for  his  accommodation.  In  November  1839,  the 
petitioner  brought  an  action  against  the  bankrupt  for  the 
amount  of  the  balance  due,  upon  which  he  gave  a  cognovit 
to  secure  the  payment  of  three  bills  then  outstanding,  to 
the  amount  of  1434/.  4*.,  and  any  other  bills  which  the 
petitioners  might  accept  for  his  accommodation.  On  the 
27th  October  1840,  the  balance  due  from  the  bankrupt 
was  reduced  to  the  sum  of  48/.  18*.  Gd. 

The  petitioner  alleged,  that  the  bankrupt  did  not  per- 
form the  above  engagement,  and  that  the  liabilities  of  the 
petitioner  were  not,  at  any  period  between  the  4th 
January  1839,  the  date  of  the  agreement,  and  the  27th 
October  1840,  covered  by  the  value  of  the  cloth  sent  by 
the  bankrupt  j  and  that,  with  the  exception  of  five  weeks, 
the  bankrupt  did  not  in  any  week  send  to  the  petitioner 
five  whole  pieces  of  cloth,  but  made  default  in  the  number 
of  387  pieces  between  the  periods  above  mentioned  j  by 
reason  of  which  the  petitioner  claimed  to  prove  as  a  cre- 
ditor under  the  fiat  for  the  sum  of  3870/.,  as  the  amount 
of  damages  due  to  him,  calculated  at  10/.  for  each  piece 
of  cloth  so  deficient.  The  Commissioners  declined  to 
admit  the  proof,  but  permitted  a  claim  to  be  entered  for 
this  sum,  leaving  the  petitioner  to  apply  to  this  Court 

Mr.  Bacon,  and  Mr.  Swan,  in  support  of  the  petition. 
The  Commissioners  rejected  the  proof  on  two  grounds ; 
first,  that  the  claim  of  the  petitioner  was  for  unliquidated 
damages ;  and  secondly,  that  the  petitioner  had  waived 
any  claim  for  damages  by  accepting  the  cognovit.  They, 
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in  fact,  would  not  allow  that  the  petitioner  had  any  right  1842. 
to  prove  beyond  the  sum  of  48/.  18*.  6d.  for  the  balance  &^[e 
of  his  account.  Now  it  appears  in  this  case,  that  the  Maclian. 
bankrupt  undertook  to  send  to  the  petitioner  five  pieces 
of  cloth  per  week,  and  that,  in  case  of  failure  to  deliver 
the  same  regularly,  he  expressly  engaged  "to  forfeit  and 
pay  to  the  petitioner  the  sum  of  10/.  per  cloth,  at  liqui- 
dated penalty,  for  such  number  of  cloths  as  might  be 
deficient."  The  question  is,  therefore,  whether  these 
stipulated  payments  of  10/.  per  cloth  are  not  to  be  con- 
sidered as  liquidated  damages,  and  capable  of  proof  in 
bankruptcy.  In  Fletcher  v.  Dycheip),  where  a  party 
bound  himself  to  perform  certain  work  for  another  in  a 
limited  time,  or  to  pay  a  stipulated  weekly  sum  for  such 
time  afterwards  as  it  should  remain  unfinished,  and  the 
work  was  not  finished  in  the  given  time, — it  was  held, 
that  such  weekly  payments  were  not  by  way  of  penalty, 
but  in  the  nature  of  liquidated  damages,  and  might  be 
set  off  against  the  party  in  an  action  brought  by  him  for 
work  and  labour.  Mr.  Justice  Ashhurst  says  in  his 
judgment,  that  "  the  object  of  the  parties  in  naming  this 
weekly  sum  was  to  prevent  any  altercation  with  respect 
to  the  quantum,  of  damages,  which  the  defendant  might 
sustain  by  reason  of  the  non-performance  of  the  con- 
tract." And  Mr.  Justice  Buller  observes,  "  it  was  con- 
tended that  the  defendant  might  have  recovered  less 
damages  than  the  amount  of  this  stipulated  sum  before 
a  jury;  but  that  is  not  so.  In  the  case  of  Lowe  v. 
Peer$(b),  where  a  stipulated  sum  was  claimed  for  breach 
of  a  marriage  contract,  Lord  Mansfield  said,  "  where 
the  precise  sum  is  fixed  and  agreed  upon  between  the 
parties,  that  very  sum  is  the  ascertained  damage,  and 

(a)2T.R.32.  (6)  4  Burr".  2225. 


* 
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the  jury  are  confined  to  it."  If,  therefore,  in  the  pre- 
sent case  there  was  such  an  ascertained  legal  debt,  as 
one  for  the  recovery  of  which  the  petitioner  could  have 
sustained  an  action  at  law,  he  is  entitled  to  prove  for  the 
amount  of  that  debt  under  the  fiat.  If  the  agreement 
does  not  contravene  any  rule  of  law,  the  petitioner  has  a 
right  to  prove  for  the  amount  of  the  specific  sum,  which 
the  bankrupt  agreed  to  pay  for  the  non-performance  of 
his  contract. 

Sir  John  Cross.  The  question  is,  whether  the  sum  of 
10/.  per  cloth,  which  the  bankrupt  agreed  to  forfeit  and 
pay  for  such  number  of  cloths  as  might  be  deficient  in 
the  stipulated  weekly  delivery,  is  to  be  considered  as 
liquidated,  or  unliquidated,  damages.  There  appears  to 
me  to  be  no  general  rule  either  at  law  or  in  equity  on 
this  subject;  and  the  question  will  therefore  depend  upon 
the  circumstances  of  each  particular  case.  Now,  in  the 
present  case,  the  10/.  was  to  be  paid  by  the  bankrupt  by 
way  of  penalty  for  the  non  •performance  of  the  agreement 
on  his  part;  and  although  the  petitioner  alleges  that  the 
bankrupt  failed  to  perform  the  agreement,  yet  he  does 
not  allege  that  he,  the  petitioner,  has  sustained  any  da- 
mage whatever.  It  therefore  seems  contrary  to  every 
principle  both  of  law  and  equity,  that  he  should  be 
admitted  a  creditor  for  the  whole  of  the  penalty,  which  is 
alleged  to  be  forfeited  under  this  agreement.  The  five 
pieces  of  cloth  per  week,  which  the  bankrupt  engaged  to 
supply,  were  intended  to  cover  the  amount  of  the  peti- 
tioner's then  outstanding  engagements  for  the  bankrupt, 
and  nothing  more ;  they  were  not  meant  to  cover  the 
liabilities  of  the  petitioner,  entered  into  by  him  after  the 
date  of  the  agreement,  although  the  petitioner  by  an 


1842. 


Kx  parte 

Maclean. 


^ 
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allegation  towards  the  conclusion  of  his  petition  would  1842. 
wish  it  to  be  inferred,  that  such  was  the  construction  of  Ex  parte 
the  agreement.  But,  whether  it  was  to  cover  his  liabi-  M*CL*A!<- 
lities  before  or  after  the  agreement,  the  petitioner  admits, 
that  on  the  27th  October  1840  the  balance  due  from  the 
bankrupt  was  reduced  to  the  sum  of  48/.  18*.  Gd.  So 
that  this  is  the  very  extent  of  the  damage,  which  the 
petitioner  has  sustained  by  the  bankrupt's  failure  to 
cover  his  liabilities;  although  he  has  now  the  con- 
science to  claim  a  right  of  proof  under  the  fiat  for  the 
enormous  sum  of  3870/.  "as  the  amount  of  damages 
due  to  him."  It  seems  to  me,  that  the  engagement  of 
the  bankrupt  to  "  forfeit  and  pay  the  sum  of  10/.  for 
cloth,  as  liquidated  penalty,"  was  intended  to  be,  as  the 
word  implies,  nothing  but  a  penalty.  Now,  as  the  Courts 
have  from  all  time  endeavoured  to  relieve  parties  from 
penalties  where  no  damage  has  been  sustained,  it  ap- 
pears to  me  to  be  the  duty  of  this  Court  to  relieve  the 
bankrupt  and  his  estate  from  this  exorbitant  demand, 
and  to  prevent  the  petitioner  from  coming  in  competition 
with  the  bond  fide  creditors  of  the  bankrupt.  Even  if 
the  bankrupt  could  have  proceeded  at  law  to  recover 
this  penalty,  it  is  so  unreasonable  and  unjust,  that  there 
is  no  doubt  but  that  a  Court  of  Equity  would  have  re- 
lieved  against  it  («). 

The  Order  was,  that  the  petition  should  be  dis- 
missed, but  without  costs;  and  that  the  costs  of 
both  parties  should  be  paid  out  of  the  estate,  the 
petitioner  undertaking  to  bring  no  action  for  the 
penalty. 

(a)  See  AstUy  v.  Wtldon,  2  Bos.  &  I\  346  ;  ttandal  v.  Ewrett.  1  Mood. 
&  M.  41 ;  KembU  v.  Farrtn,  G  King.  141 ;  Boyj  v.  Anetlt,  5  Biog.  N.  C. 
390  ;  Harmon  v.  Wright,  13  East,  343. 

VOL.  II.  R  R 
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184?*        Kx  parte  Stvbrs. — In  the  matter  of  John  Vaughan 


Serjeants'  Inn, 
Mau  7. 


Barber.- 


A  new  trustee    Til  IS  was  the  petition  of  a  party,  praying  that  he  might 

may  be  ap-  ...    .  „ 

poioie.1  by  the  be  appointcu  a  new  trustee  under  a  will,  in  the  room  of 
the  bankrupt,  and  might  be  permitted  to  prove  on  behalf 
of  the  cestui  que  trusts,  against  the  bankrupt's  estate, 
for  the  sum  of  781/. 


first  instance, 
under  the  6 
Geo.  4.  c.  16. 
s.  79.  without 
a  reference. 


Mr.  Baron,  in  support  of  the  petition,  stated  that  he 
was  furnished  with  affidavits  as  to  the  perfect  respect- 
ability of  the  petitioner,  and  that  the  bankrupt  and  all 
parties  interested  consented  to  his  appointment,  and  ap- 
proved of  him  as  a  fit  and  proper  person  to  be  selected 
for  the  office  of  trustee,  and  to  act  as  the  next  friend  for 
the  infant  cestui  que  trusts. 

Sir  John  Cross.  My  only  doubt  is,  whether  the 
Court  can  appoint  a  new  trustee  in  the  first  instance, 
without  referring  it  to  the  officer  to  approve  of  a  pro- 
per trustee  in  the  room  of  the  bankrupt,  under  the  6 
Geo.  4.  c.  16.  s.  79. 

Mr.  Bacon  referred  to  Ex  parte  Inkersole  (a),  where 
the  Vice-Chancellor  of  England,  after  maturely  con- 
sidering the  point,  made  a  similar  Order,  upon  being 
satisfied,  on  affidavit,  that  if  the  matter  was  referred  to 
the  Master,  the  latter  would  be  induced  to  approve  the 
person  proposed  as  a  trustee ;  and  he  therefore  thought 
that  he  might  properly  dispense  with  that  circuity,  which 
would  be  expensive  to  the  parties,  and  lead  only  to  the 
same  result. 

Sir  John  Cross,  upon  the  authority  of  the  case  cited, 
made  the 

Ordbr  as  prayed. 

(a)  2G.&J.  230. 
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1842. 

Ex  parte  Runsay.— In  the  matter  of  Renny. 

Lincoln'$  Inn, 

MR.  AnJerdon  applied  for  an  Order,  that  a  fiat  might  a  fiat  ordered 
issue,  upon  an  affidavit  of  the  debt  sworn  in  Scotland,  JjjJJJJJt  oH" u 
and  submitted,  that,  although  the  terms  of  the  act,  f*0™ in  Scot* 
6  Geo.  4.  c.  16.  s.  13(a),  would  not  have  permitted  this 
to  be  done;  Anon.(b);  yet  that  the  recent  statute  1  &  2 
Will.  4.  c.  56.  s.  34(c)  would  justify  the  Court  in  issuing 
a  fiat  on  such  an  affidavit. 


(a)  "And  be  it  enacted,  that  the  petitioning  creditor  shall,  before  any  com. 
mission  be  granted,  make  an  affidavit  in  writing  before  a  Master  ordinary  or 
extraordinary  in  Chancery  (which  shall  be  filed  by  the  proper  officer ),  of  the 
truth  of  such  his  or  their  respective  debt  or  debts,  and  shall  likewise  give 
bond  to  the  Lord  Chancellor  in  the  penalty  of  two  hundred  pounds,  to  he 
conditioned  for  proving  his  or  their  debt  or  debts,  as  well  before  the  Com* 
missioners,  as  upon  any  trial  at  law,  ia  case  the  due  issuing  forth  of  the 
commission  be  contested,  and  also  for  proving  the  party  to  have  committed 
an  act  of  bankruptcy,  at  the  time  of  taking  out  such  commission,  and  to  pro* 
ceed  on  such  commission  ;  hut  if  such*debt  or  debts  shall  not  be  really  due, 
or  if  after  such  commission  taken  out,  it  be  not  piovcd  that  the  party  had 
committed  an  act  of  bankruptcy  at  the  time  of  the  issuing  of  the  commission, 
and  it  shall  also  appear  that  such  commission  was  taken  out  fraudulently  or 
maliciously,  the  Lord  Chancellor  shall  and  may  upon  petition  of  the  party 
or  parties,  against  whom  the  commission  was  so  taken  out,  examine  into  the 
same,  and  order  satisfaction  to  be  made  to  him  or  them,  for  the  damages  by 
him  or  them  sustained,  and  for  the  better  recovery  thereof  may  assign  such 
bond  or  bonds  to  the  party  or  parties  so  petitioning,  who  may  sue  for  the 
same  in  his  or  their  name  or  names." 

(b)  Mont.  137. 

(e)  "  And  be  it  enacted,  that  it  shall  be  lawful  for  any  creditor  to  make 
proof  of  his  debt  hy  affidavit,  swoin  before  one  of  the  said  Judges  or  Commis- 
sioners, or  before  a  Master  in  Chancery  ordinary  or  extraordinary,  or  if  such 
creditor  shall  live  out  of  England,  by  affidavit  sworn  before  a  magistrate 
where  such  creditor  shall  be  residing,  and  attested  by  a  notary  public,  British 
minister,  or  consul,  subject  neveilheless  to  such  rules  and  orders  touching 
the  personal  attendance  of  any  creditor  to  raaka  such  proof  according  to  the 
existing  laws  and  practice  in  bankruptcy,  as  the  said  Court  of  Review,  with 
the  consent  of  the  Lord  Chancellor,  shall  from  time  to  time  make  and  direct." 

R  R  2 
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184~\  Sir  John  Cross.  If  the  question  depended  only  on 
Yx  '  m  the  statute  6  Geo.  4.  c.  16.,  the  words  would  be  too  clear 
R  i' m  *  *  v .  t0  depart  from.  The  statute  1  &  2  Will.  4.  c.  56.  may 
make  a  difference ;  but  as  this  is  the  first  instance  of  an 
application  of  this  nature,  it  requires  some  consideration. 
The  practice  has  been  for  a  petitioning  creditor,  residing 
in  Scotland,  to  come  to  England  to  make  his  affidavit. 

Cur.  ad.  vuli. 

M«v  12.  Sir  John  Cross  on  this  day  thought  it  better  to  leave 
it  to  the  Lord  Chancellor  to  alter  the  old  practice,  if  it 
were  to  be  altered. 

Upon  application  being  made  to  his  lordship,  accord- 
ingly, the  fiat  was  directed  to  issue. 


Ex  parte  Moi.ynevx. — In  the  matter  of  Charles  Hum- 

LiHoln't  Inn,  BKRSTON  and  SAMUEL  FdODSHAM. 

May  II. 

wiiereiheaa-    THE  assignees  in  this  bankruptcy  had  brought  an  ac- 

•o^nees  failed 

id  an  action,  tion,  in  which  the  validity  of  the  fiat  was  disputed,  and 

invalfdity  of  an  on  the  trial,  an  Order  of  this  Court  for  substituting  a 

luting  a  new  new  petitioning  creditor's  debt  was,  on  the  authority  of 

Srjebt'and  Christie  v.  Unwin  (a),  held  invalid  for  not  stating  that 

irdeJed  jIhi*8*  lne  new  ^eut  was  incurred  not  anterior  to  the  old  one ; 
Couit  refused  to       a  new  t rial  was  ordered  on  payment  of  costs.  A 

order  tint  no  •  J 

T^l'iT^made  raot*on  was  now  ma^e  on  l^ie  P*1"1  °f  tne  defendant  in 
to  it.  as  to  the    the  action,  that  no  application  might  be  made  to  this 

substitution  of 

such  debt,  with-  Court,  without  notice  to  him,  on  the  subject  of  the  sub- 
out  notice  to  the  , 

defendant  in  if*  stitution  of  the  new  petitioning  creditor  s  debt. 

(«)  II  Ad.  Ac  E.  373.  3te  Kx  parte  Hull,  1  M.  D.  &  D.  317. 
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Mr.  Anderdon,  in  support  of  the  motion.  In  Ex 
parte  Watson  (a),  the  Court  held,  that  as  the  action  there 
had  gone  so  far  as  pica,  and  the  defendant  had  depended 
upon  the  invalidity  of  the  petitioning  creditor's  debt,  it 
would  be  unjust  to  him  to  make  an  Order  to  substitute 
a  new  petitioning  creditor's  debt,  without  adding  "with- 
out prejudice  to  the  action."  The  defendant  in  this  case 
ought  to  have  an  opportunity  of  attending  here,  to  pre- 
vent the  Order  from  being  drawn  up,  without  a  similar 
reservation. 

Sir  John  Cross.    Have  you  any  precedent  for  such 
an  application  ? 

Mr.  Anderdon,  I  am  not  aware  of  any  authority  for 
such  an  Order ;  but  it  would  be  in  conformity  with  the 
practice  of  all  courts  of  equity,  upon  a  proceeding  quia 
timet. 

Sir  John  Cross.  If  an  improper  Order  were  obtained 
ex  parte,  an  application  might  be  made  to  this  Court  to 
set  it  aside. 

Mr.  Anderdon.  The  Order  would  not,  strictly  speak- 
ing, be  one,  which  the  Court  could  set  aside  for  irre- 
gularity. 

Sir  John  Cross  thought  the  Court  ought  not  to  inter- 
fere  in  the  mode  suggested,  and  declined  to  make  any 
Order. 

(o)  3  M.  &  A.  609;  3  Ik*.  310. 


Kx  parte 

Moi.ykeix. 


Digitized  by  Google 


574  CASES  IN  BANKRUPTCY. 

1842. 

Ex  parte  Alexander  How  den  and  Peter  Ainslie.— 
In  the  matter  of  Nathan  Litherland.  

Serjeantt,'  Inn, 

A  M^betog  THE  petitioners,  who  were  insurance  brokers  and  general 

io<f*o!n*omer8  a#enls  m  lne  Clly  °^  London,  claimed  to  be  mortgagees 

of  a  ihip,  A.  of  a  ship  named  the  "  John  Heyes"  which  originally 
requests  C.  and  . 

D.  to  accept  belonged  to  and  was  registered  in  the  name  of  the  bank- 
amounting  rupt,  who  carried  on  business  at  Liverpool  in  partnership 
xwfit^on  the  with  Mr.  John  Hey es,  then  residing  at  Barbadoes,  but 
*hip,nwh?chhe  smce  deceased.  It  appeared,  that  in  December  1838 
do^arrf!? l°  tne  Pet^'oners  were  instructed  to  advertize  the  ship  for 
««ut«  bill  8ale  on  behaIf  of  HeVes>  Litherland  &  Co.,  but  that,  it 
■nd^Vsiiip^s1'  ^cmS  f°untl  impracticable  to  obtain  the  price  required, 

registered  in  Heyest  Litherland  &  Co.  requested  the  petitioner  Alex- 
tbeir  names, 

A.  agreeing  ander  Howden  to  allow  the  ship  to  be  registered  in  his 
that  they  may 

sell  the  ship,     name  as  a  trustee  for  them,  on  the  ground  of  the  residence 

themselves  out 

of  John  Heyes  in  the  West  Indies,  the  uncertainty  of  his 
if  he  nlgT.xu18'  ^e>  an(l  lne  necessity  there  might  be  for  disposing  of  the 
therm's  when  sn'P  immediate  sale.  A  bill  of  sale  was  accordingly 
becomel  bank-  execute^  ana*  registered,  dated  the  2 1st  of  December 
bdUauTplidby  PurPortmS  to  ,)e  an  ahsolute  assignment  to  Alex- 

c.  and  D.,  who  ander  Howden  for  3300/.,  although  in  point  of  fact  no 

thereupon  ° 

assume  the       sum  of  money  was  paid.     On  the  same  day  Heyes, 

ownership  of 

the  ship,  writing  Litherland  &  Co.  sent  the  bill  of  sale  to  the  petitioners 
specific  direc- 
tions to  the       inclosed  in  a  letter,  containing  the  following  passages. 

captain  in 

command  of  her  at  the  Cape,  as  to  procuring  intermediate  and  homeward  freight,  and 
for  his  general  government  in  the  prosecution  of  a  voyage  to  various  parts  of  the  Indian 
seas,  and  back  to  London ;  and  these  directions  are  from  time  to  time  renewed.  The  ship,  on 
her  arrival,  becomes  lessened  in  value,  and  C.  and  U.  have  been  put  to  expense  in  her  necessary 
disbursements.  Held,  that  C.  and  D.  were  not  to  be  considered  as  mortgagees,  but  as  absolute 
owners  of  the  ship  ;  that  the  ship's  expenses,  therefore,  after  they  assumed  such  ownership,  roust 
fall  on  them  ;  and  that  they  could  only  prove  for  the  balance  of  the  2600/.,  after  deducting 
the  value  of  the  ship  at  the  time  they  first  took  on  themselves  to  act  as  owners. 

Held,  also,  that  the  ship,  being  the  partnership  property  of  A.  and  B.,  and  registered  in  the 
name  of  the  partnership  firm,  was  within  the  provisions  of  the  32nd  section  of  the  3  St  4 
H  i//.  4.  c.  55.,  the  Registry  of  Shipping  Act,  and  that  A.  had  therefore  a  right  to  deal  with 
her  as  with  any  other  partnership  property,  and  consequently  could  sell  or  mortgage  her,  with- 
out a  power  of  attorney  from  his  partner  B. 
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"  Liverpool,  21  Dec.  1838.  184i>. 

"Messrs.  Howden  and  Ainsley,  London. 

*  fcx  parte 

*'  Dear  Sirs.  Howden 


"  We  now  enclose  bill  of  sale  to  your  Mr.  Alexander 
Howden  of  our  ship  John  Heyes ;  and  we  think  it  would 
simplify  the  matter,  by  having  a  new  register  taken  out 
at  once  in  London  in  his  own  name,  which  will  make  the 
transfer  to  a  purchaser  more  easy;  afterwards  he  can 
send  us  a  letter  stating  that  the  vessel  is  so  held  on  our 
account;  we  have  been  thinking  in  the  event  of  the  John 
Heyes  not  soon  meeting  a  purchaser  at  about  our  price, 
it  would  be  desirable  to  look  out  for  a  charter  for  her." 
"  As  the  amount  of  the  John  Heyes  would  be  useful  to 
us,  owing  to  our  building  a  new  ship,  we  wish  you 
would  permit  us  to  value  on  you  for  3000/.  at  six  months 
date,  which  we  will  provide  for  when  due,  if  the  vessel  is 
not  sold  previously." 

"  Before  this  bill  becomes  due,  she  will,  unless  unsold, 
have  made  a  voyage  to  the  West  Indies  and  back,  or  some 
other  short  distance,  when  she  could  again  be  offered  for 
sale;  or  perhaps  we  might  join  you  in  owning  her,  and 
under  your  good  management  she  would  make  us  money." 

In  reply  to  this  letter,  the  petitioners  sent  to  Heyes, 
Litherland  &  Co.,  a  letter  dated  the  26th  December 
1838,  agreeing  to  the  proposal,  but  suggesting  that  the 
ship  should  be  registered  in  the  name  of  the  firm  of  the 
petitioners.    The  letter  then  proceeded  as  follows: 

"  It  should  be  further  agreed  between  us,  that,  pro- 
vided the  '  John  Heyes'  shall,  according  to  your  propo- 
sition, be  sent  upon  a  voyage,  it  must  be  one  such  as  you 
name,  as  shall  meet  the  views  of  both  parties  satisfac- 
torily ;  for  instance,  not  to  South  Seas,  &c,  &c. ;  that  we 
shall  receive  any  freights,  and  after  deducting  all  ex- 


apU  another. 
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1842.      penscs  and  charges  pay  the  balance  to  you.    We  include 
Ex  ptrtc     tne  usua'  commission  upon  such  voyages,  as  well  as  the 
JaZ*£u.    Preroium  insurance  on  the  ship  for  3500/.,  which  sum 
we  are  empowered  to  do,  as  our  security,  if  deemed 
advisable  to  cancel  that  for  4000/.,  now  in  existence. 
Should  on  such  voyage  any  loss  or  deficiency  accrue,  you 
engage  to  pay  us  the  amount  of  such  loss,  whatever  it 
may  be,  and  having  a  lien  on  the  ship  and  freight  for  any 
loss  or  claim,  for  which,  as  registered  owners  of  the  'John 
Heyes,*  we  may  become  liable ;  and  it  had  better  be 
understood,  that  the  ship  under  this  agreement  proceed 
on  one  voyage  only,  unless  both  parties  agree  to  a 
second,  or  another  agreement  shall  be  entered  into 
between  us.    With  these  points  understood  between  us, 
and  that  you  keep  us  free  of  cash  advance,  as  regards  the 
bills  named,  we  shall  feel  most  happy  to  go  into  the  mat- 
ter with  you." 

Heyes,  Litherland  k  Co.  in  reply  to  this  letter,  sent 
the  following  to  the  petitioners: 

"  Liverpool,  27  December  1838. 

"  Dear  Sirs.  In  reply  to  your  favor  of  yesterday's 
date,  we  have  in  the  first  place  to  state,  that  we  have  no 
objection  whatever  to  the  names  of  your  firm  being  put 
upon  the  new  register  of  *  John  Heyes we  mentioned 
your  Mr.  H*s  name,  only  for  the  purpose  of  facilitating 
the  transfer  when  sold,  and  quite  concur  in  the  propriety 
of  having  the  firm  instead,  for  the  reasons  you  state.  In 
the  next  place,  we  purpose  paying,  when  at  maturity,  the 
two  acceptances  for  1300/.  each ;  but,  in  the  event  of  their 
not  being  so  paid,  you  have  full  liberty  to  sell  the  '  John 
Heyes to  provide  you  with  funds  for  the  purpose.  We 
think  it  unnecessary  to  say  anything  about  the  terms  you 
propose,  in  the  event  of  a  voyage  being  entered  into ;  as 
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a  special  agreement  can  then  be  made,  with  reference  to  1842. 
the  voyage  ;  we  also  engage  the  '  John  Heyei  shall  not  v% 
proceed  on  any  voyage,  without  your  full  concurrence."  aii°anoriier 

According  to  this  agreement,  the  ship  was  transferred 
into  the  name  of  the  petitioners*  firm  ;  and  they  accepted 
two  bills  of  exchange,  one  for  1300/.,  and  the  other  for 
1350/.,  which  they  afterwards  paid.  No  adequate  offer 
having  been  obtained  for  the  ship,  she  was  sent  on  a 
voyage  by  agreement  between  the  two  firms,  one  Captain 
WethereU  being  appointed  the  master  on  the  petitioners' 
recommendation,  and  his  instructions  being  contained  in 
a  letter  written  by  the  bankrupt,  dated  Liverpool,  9th 
March  1839,  and  containing  the  following  passages  : 

"  You  will  proceed  without  delay,  and  with  all  possi- 
ble dispatch,  to  Table  Bay,  Cape  of  Good  Hope,  and 
address  the  ship  to  Messrs.  Phillips,  King  &  Co.,  who 
are  large  shippers  of  her  present  cargo,  and  will  assist 
in  procuring  quick  dispatch  in  the  discharge  of  her 
cargo.  We  annex  note  of  freights  due  on  delivery  of 
the  goods  at  the  Cape,  which  you  will  please  take  care 
to  receive ;  and  as  the  parties  are  not  known  to  us,  be 
satisfied  of  payment  before  delivery  of  goods."  The 
letter  then  contained  specific  directions  as  to  chartering 
the  ship  for  intermediate  employment  at  the  Cape,  on  a 
voyage  to  India,  and  seeking  there  for  a  freight  home. 

In  pursuance  of  these  instructions  the  captain  pro- 
ceeded to  the  Cape  of  Good  Hope,  and  the  ship  earned 
between  500/.  and  GOO/,  in  outward  freight;  upon  the 
account  of  which  the  petitioners,  at  the  request  of  the 
bankrupt,  accepted  a  bill  for  500/.,  and  also  paid  various 
sums  on  account  of  outfit,  insurance,  and  other  expenses. 

In  June  1839,  accounts  were  received  of  the  death  of 
Mr.  Heyes  at  Barbadoes,  and  on  the  10th  of  June  1839, 
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1 842.      the  fiat  issued.    According  to  the  petitioners'  statements, 
Ex  parte     tnev  aPP"ec*  *°  tne  assignees  to  come  to  some  arrange- 
and^nother    men*  respecting  the  ship ;  but  none  being  effected,  the 
petitioners  addressed  to  Captain  Wetherell  a  letter  con- 
taining the  following  passages : 

«•  110,  Feochnreh  Street,  13th  July  1839. 

"  Dear  Sir, 

"  Independent  of  a  reference  to  the  register  of  the 
John  Heyes,  you  are  aware  we  are  the  sole  owners  of 
this  ship  under  your  command,  and  beg  to  hand  you  our 
instructions,  to  supersede  those  receired  and  signed  by 
Messrs.  Heyes,  Litherland  &  Co.,  who  have  become 
bankrupt,  and  are  in  the  Gazette;  and  what  we  now 
write,  you  will  understand,  altogether  supersedes  any 
prior  instructions  you  may  have  received  from  any 
quarter  respecting  the  vessel."   "  Our  expectation  is, 
that,  on  your  arrival  at  the  Mauritius,  which  probably 
would  be  in  July,  the  sugars  were  not  shipped  for  Heyes 
&  Co.'s  account,  but  that  you  will  have  proceeded  upon 
an  intermediate  trip,  purposing  to  return  to  the  Mauri- 
tius, where  you  will  arrive  some  time  in  October  or 
November ;  this  intermediate  freight  belongs  to  us,  as 
well  on  any  other  freights  made  since  you  left  the  Cape; 
and,  after  disbursing  the  ship,  remit  through  Messrs. 
Blythe,  Brothers  &  Co.  to  us  the  balance."    "  As  to 
your  future  proceedings,  Messrs.  Blythe  k  Co.  will  en- 
deavour to  procure  a  freight  to  London."   The  letter 
then  contained  very  specific  directions  as  to  procuring 
intermediate  and  homeward  freight. 

On  the  15th  of  July,  two  days  after  the  above  letter 
was  written,  the  petitioner  sent  another  letter  to  Captain 
Wetherell,  containing  a  duplicate  of  the  above,  with  a 
postcript,  giving  further  directions  as  to  procuring 
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intermediate  and  homeward  freight;  and,  on  the  17th  of 
October  1839,  they  wrote  him  further  instructions  on 
that  subject.  In  November  1839,  the  bankrupt  received 
a  letter  from  the  captain,  and  handed  it  over  to  the  soli- 
citors of  the  assignees.  The  letter  was  dated  11th 
September  1839,  and  stated,  that  after  a  passage  of 
twenty-four  days  from  the  Cape  the  ship  had  arrived  at 
the  Mauritius,  and  that  the  captain  had  been  advised,  as 
the  sugar  would  be  in  late,  to  proceed  to  Madras  and 
Calcutta,  and  that  then  he  would  be  in  time  for  the  crops. 

In  January  1840,  the  bankrupt  received  another  letter 
from  the  captain,  dated  Madras  roads,  8th  October 
1839,  giving  a  further  account  of  his  proceedings  ; 
which  he  also  handed  over  to  the  solicitor  of  the  as- 
signees. 

On  the  4th  of  January  1840,  the  petitioners  sent  a 
latter  to  the  captain,  which,  after  referring  to  their 
former  letters,  contained  further  directions  as  to  pro- 
curing freight,  and  the  management  of  the  ship,  and 
desiring  him  not  to  write  to  other  people  about  his 
freights  and  remittances. 

In  April  1840,  the  bankrupt  received  from  Captain 
Wetherell  a  letter,  dated,  Calcutta,  Febmary  14-th  1840, 
containing  the  following  passage,—"  I  was  much  sur- 
prised to  find,  on  my  arrival  here,  the  change  that,  had 
taken  place  since  my  departure  from  England,  the  John 
Heyes  now  being  the  property  of  Messrs.  Howden  and 
Ainslie,  of  London.  I  have  made  my  first  remittance, 
according  to  their  instructions,  to  them.  I  am  now  load- 
ing for  Mauritius,  and  the  ship  continues  to  hold  her 
good  name  in  Calcutta." 

On  the  4th  of  May  1840,  the  petitioners  wrote  again 
to  the  captain,  in  reference  to  his  last  letter  to  the  bank- 
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18J2.      rupt,  giving  him  fresh  instructions,  as  registered  owners, 


for  his  government  as  to  procuring  freight,  and  other 
connected  with  the  ship. 
In  November  1841,  the  petitioners  mortgaged  the 
ship,  to  raise  money  for  payment  of  their  expenses.  They 
had  applied  to  the  Commissioners  for  leave  to  enter  a 
claim,  until  the  security  could  be  realized,  and  the  ba- 
lance should  be  ascertained,  which  might  remain  due 
after  the  proceeds  had  been  applied  in  reduction  of  the 
debt ;  but  the  Commissioners  declined  giving  such  per- 
mission. One  dividend  of  5s.  in  the  pound  had  been 
paid,  and  another  dividend  was  advertised  for  the  19th 
instant.  The  present  petition  was  for  a  sale  of  the  ship, 
and  application  of  the  proceeds,  in  the  first  place,  in 
payment  of  charges  and  expenses  incurred  by  the  peti- 
tioners, with  reference  to  the  ship,  since  the  fiat  was 
issued ;  and  then  in  payment  of  the  debt  due  to  the  peti- 
tioners on  the  general  account,  and  for  leave  to  prove  for 
the  remainder  of  the  debt. 

The  assignees  alleged,  that,  instead  of  the  ship  being 
brought  home  direct  from  Calcutta,  as  originally  intended, 
she  had  been  employed  for  a  considerable  period  in  the 
East  Indies;  and  that  it  was  not  until  the  early  part  of 
February  1840,  that  she  reached  Calcutta.    That  on  the 
23d  of  April  1840,  she  sailed  from  Calcutta,  with  a  cargo  of 
goods,  supposed  for  Madras.    That  in  September  1840, 
she  arrived  in  Calcutta,  from  Madras,  with  a  cargo  of 
goods.    That  in  January  1841,  she  cleared  for  the 
Mauritius  from  Calcutta,  with  a  cargo  of  goods.    That  in 
March  1841,  she  arrived  again  at  Calcutta  from  the  Mau- 
ritius, in  ballast;  and  that,  on  the  27th  of  April  1841, 
she  cleared  from  Calcutta,  with  a  cargo  of  sugar,  and 
was  reported  in  London  on  the  12th  October  1841. 
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That  by  such  intermediate  employment,  the  ship  was  1842. 
detained  upon  her  voyage  for  a  period  of  twelve  months  ^^tie 
at  the  least,  having  during  the  whole  of  that  time,  and 
in  fact  since  the  month  of  February  1840,  sailed  under 
the  control  and  intermediate  instructions  of  the  petition- 
ers; and  that  such  had  been  the  depreciation  in  the 
value  of  shipping  during  the  last  twelve  months,  that, 
although  2800/.  was  offered  for  the  ship  before  her 
departure  from  England,  she  would  not  now  produce,  on 
a  sale,  more  than  900/.  or  1000/.,  at  the  utmost. 

According  to  the  statements  in  the  petition,  the  bill  of 
sale  of  the  ship  to  the  petitioners  was  executed  by  the 
bankrupt,  on  behalf  of  himself  and  his  partner,  under  a 
power  of  attorney  from  the  latter  for  that  purpose ;  but 
the  power  of  attorney  was  not  forthcoming ;  and  one  of 
the  questions  argued  was,  whether,  independently  of  the 
express  power  of  attorney,  the  bill  of  sale  was  not  suffi- 
ciently supported  by  the  general  authority  which  the 
bankrupt  had  as  partner.  Another  question  was,  whe- 
ther, as  the  petitioners  were  registered  as  absolute  owners 
of  the  ship,  they  could  claim  in  the  character  of  mort- 
gagees, having  regard  to  the  Registry  Acts.  A  third 
question  turned  upon  the  conduct  of  the  petitioners  after 
the  issuing  of  the  fiat,  which,  it  was  contended,  amounted 
to  such  an  assumption  of  ownership  as  to  preclude  the 
petitioners  from  saying  that  the  ship  was  merely  a  secu- 
rity, or,  at  all  events,  such  as  to  render  them  liable  for 
the  losses  and  damages  which  had  accrued  since  they 
took  upon  themselves  to  act  as  owners. 

Mr.  Wood,  for  the  petition.  As  to  the  first  point, — the 
general  authority  of  a  partner  enables  him  effectually  to 
dispose  of  the  partnership  property,  such  as  this  ship 
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1842.  was  in  the  present  case.  With  regard  to  the 
fTp»rt«  question, — the  recent  case  of  Lamgton  v.  Horton  (a)  is  an 
Howi>kh  authority  to  show,  that  a  party,  though  registered  as  ab- 
solute owner,  may  nevertheless  hold  as  mortgagee ;  but  it 
in  not  necessary  to  go  so  far,  as  the  agreement  was  not  to 
hold  as  mortgagee,  but  to  sell  and  apply  the  proceeds  in 
payment  or  reduction  of  the  debt  in  respect  of  the 
acceptances,— an  agreement  not  affected  by  the  Ship  Re- 
gistry Acts  ;  Prouting  v.  Hammond  (b).  And  as  to  the 
assumption  of  the  management  and  control  of  the  ship,— 
the  instructions  sent  out  by  the  petitioners  did  not  differ 
in  any  material  respect  from  those  previously  furnished; 
the  destination  of  the  ship  was  not  changed;  all  the 
petitioners  did,  was  to  urge  the  captain  to  return  home 
as  soon  as  possible,  so  as  to  put  an  end  to  the  legal 
liabilities,  to  which  the  petitioners  were  subject  as 
registered  owners  of  the  ship.  The  case  is  like  that  of 
a  colliery,  or  any  other  property,  in  which  some  act  is 
necessary  to  be  done,  to  prevent  depreciation.  If  there 
were  a  mortgagee  in  possession  of  a  colliery,  he  would 
be  entitled  to  work  it ;  such  a  proceeding  being  neces- 
sary for  the  preservation  of  the  property;  and  he  would 
be  entitled  to  add  any  loss,  which  he  might  thereby  incur, 
to  his  debt 


Mr.  Anderdon,  for  the  assignees.  As  to  the  first 
point,  —  supposing  the  general  authority  of  the  bank- 
rupt, as  partner,  would  have  enabled  him  to  sell  Mr. 
Hey  ess  share  in  the  ship,  this  is  a  power  which  he  could 
not  devolve  upon  another,  the  rule  being  "delegatus  nan 
potest  delegare.'*  A  power  to  sell  would  not  be  well 
executed,  by  assigning  to  another  for  the  purpose  of  sale. 

<*)  6  Jur.  3tt  aod  594.  (6)  8  Taunt.  688. 
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But  it  would  be  difficult  to  prove  the  existence  of  such  1842. 


a  power  to  dispose  of  a  ship,  which  cannot  be  regarded 
as  stock  in  trade.  Howdcn 

and  another. 

As  to  the  registry,  the  case  of  Lang  ton  v.  Horton 
seems  certainly  at  variance  with  the  other  authorities ; 
but  it  is  understood  to  be  now  under  appeal,  and  cannot, 
until  affirmed,  be  considered  as  overruling  the  former 
decisions  which  have  settled  the  law  upon  this  subject; 
Battersby  v.  Smyth  (a),  Brewster  v.  Clarke  {b)t  Mestaer 
v.  Gillespie  (c),  Bavenport  v.  Whitmore(d),  Slater  v. 
Willis  (e).  [Sir  J.  Cross.  Does  a  direction  to  sell,  and  pay 
over  part  of  the  proceeds  to  another,  constitute  a  mort- 
gage, so  as  to  contravene  the  act  of  parliament  ?]  It 
amounts  to  the  same  thing  as  a  mortgage,  when  the  agree- 
ment is  not  for  an  immediate  and  absolute  sale,  but  for 
a  sale  contingent  upon  non-payment  of  a  debt. 

As  to  the  last  point.  In  the  inception  of  the  voyage, 
it  was  to  be  at  the  risk  of  the  bankrupt ;  but  afterwards 
the  petitioners  gave  directions  as  to  the  destination  of 
the  ship,  and  must  bear  the  loss  arising  from  their  own 
speculation  and  management.  By  mortgaging  the  ship, 
they  showed  their  intention  of  adopting  the  character  of 
absolute  owners.  It  is  said,  that  the  assignees  have  an 
equity  of  redemption ;  but  they  claim  no  such  right,  and 
insist  that  the  petitioners  are  absolute  owners.  He  also 
cited  Helme  v.  Smith  (f) 


Sir  John  Cross.  By  the  Registry  Act  (y)t  any  num- 
ber of  persons,  being  partners  in  trade,  are  empowered 
to  hold  a  ship  as  owners  in  the  name  of  the  partnership, 
without  distinguishing  the  proportionate  interest  of  each 

(a)  3  Mad.  110.      (d)  2  M.  &  Cr.  177.     (/)  7  Biog.  714. 

(b)  2  Mer.  175.      («)  1  D«a.  354.  (g)  3  ft  A  W.  4.c.55.s.  32. 

(c)  11  Ves.  636. 
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1  m.      owner ;  and  the  act  provides  (hat  the  ship  shall  be  taken 
y.%  part*      *°  ^  partnership  property,  to  all  intents  and  purposes. 

Now  this  ship  was  registered  by  Litherland  k  Co.,  as 
partnership  property.  The  case  therefore  falls  within 
the  32d  section  of  the  act,  and  the  vessel  must  be  con- 
sidered in  the  same  way  as  other  partnership  goods  and 
chattels.  Lit  her  land  had  therefore  unquestionably  a 
right  to  mortgage  or  sell  the  ship,  as  he  thought  was  most 
for  the  interest  of  the  partnership,  without  any  power  of 
attorney  for  that  purpose.  As  the  assignees  disclaim  all 
interest  in  the  ship,  it  is  difficult  to  know  how  to  deal 
with  the  rest  of  the  case ;  but  I  will  consider  the  autho- 
rities which  have  been  cited,  and  will  say  if  it  appears 
to  me  necessary  to  call  for  a  reply. 


W«v  28.  Sir  John  Cross  said,  it  would  be  more  satisfactory  to 
hear  the  reply  in  this  case,  observing  that  the  material 
question  was,  whether  the  petitioners  were  the  owners  of 
the  ship  in  the  year  1840. 

Mr.  Wood,  in  reply.  The  petitioners  were  not  the 
owners,  but  only  the  mortgagees  in  possession.  They 
merely  thought  it  expedient  to  take  under  their  own  con- 
trol their  own  security.  How  can  the  contract  between 
ihe  parties  be  changed,  and  convert  the  mortgagee  of 
the  ship  into  a  purchaser?  [Sir  John  Cross.  You  are 
not  simply  mortgagees  ;  for  you  had  a  power  to  sell  the 
ship,  in  case  either  of  the  bills  should  not  be  paid.]  A 
mortgagee,  with  a  power  of  sale,  cannot  himself  be  ;i 
purchaser  of  the  mortgaged  property.  It  is  no  reason 
because  the  petitioners  gave  directions  to  the  captain  of 
the  ship,  and  endeavoured  to  make  the  most  of  tbeir 
security,  that  they  are  to  be  considered  as  the  purchasers 
of  the  vessel. 
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Sir  John  Cross.     In  this  case,  the  bankrupt  was  184?. 

desirous  of  selling  the  ship  in  question,  but,  not  being  Ex 

able  to  obtain  the  price  he  required  for  the  vessel,  it  Howden 

r  1  and  another. 

was  arranged  that  the  petitioners  should  advance  the 
sum  of  2600/.  to  him,  in  consideration  of  the  ship  being 
registered  in  the  names  of  the  petitioners,  and  a  power 
being  given  them  to  sell  the  ship,  in  order  to  secure  the 
repayment  of  the  money  so  advanced.  In  pursuance 
of  this  agreement,  a  regular  bill  of  sale  was  executed 
by  the  bankrupt  to  the  petitioners,  and  the  ship  was 
registered  in  the  names  of  the  petitioners,  as  the  owners. 
They  were,  therefore,  complete  owners  of  the  vessel, 
subject  only  to  the  liability  to  account  to  the  bankrupts 
for  the  proceeds  of  the  sale.  The  ship  not  being  sold, 
she  was  sent  out  on  a  voyage  to  the  Cape,  under  the 
agency  of  these  petitioners.  In  June  following  a  flat 
was  issued  against  the  bankrupt,  the  petitioners  having 
previously  taken  up  the  two  bills  for  1300/.  each,  which 
they  had  accepted  for  the  bankrupt  on  the  security  of 
the  ship.  It  appears,  that  the  petitioners  then  en- 
deavoured to  come  to  some  arrangement  with  the  assig- 
nees in  regard  to  the  ship,  but,  not  being  able  to  do  so, 
they  sent  a  letter  to  the  captain,  dated  the  13th  July 
1839,  stating  that  they  were  the  sole  owners  of  the  ship, 
and  that  the  instructions,  which  they  then  sent  him  in  re- 
gard to  the  management  of  the  ship,  were  to  supersede 
those  which  had  been  previously  transmitted  to  him  from 
the  bankrupt,  and  they  added,  "that  the  intermediate 
freight,  as  well  as  any  other  freights  since  he  left  the 
Cape,  belonged  to  them."  This  letter,  it  appears,  he 
duly  received ;  for  in  April  1840  the  bankrupt  received 
from  him  a  letter,  dated  from  Calcutta,  in  which  he  says, 
"  I  have  made  my  first  remittance  to  Messrs,  Howden 
VOL.  ii.  s  s 
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1>4:>.  and  AihtUy,  according  to  their  instructions."  In  May 
following  the  petitioners  again  wrote  to  the  captain, 
HowCs>  giving  hira  fresh  instructions,  as  the  registered  owners  of 
the  vessel.  This  letter  he  received  in  the  latter  part  of 
18*0.  Under  all  these  circumstances  it  seems  to  me, 
that  the  petitioners  took  upon  themselves  the  entire 
dominion  of  the  ship,  and  assumed  the  w  hole  property 
in  her  as  the  absolute  owners,  before  the  ship  was  even 
prepared  for  her  homeward  voyage.  It  has  been  said, 
that  all  this  has  been  done,  with  the  concurrence  of  the 
assignees  ;  but  the  petitioners,  in  their  letter  to  the  cap- 
tain of  the  4<h  January  1840,  gWe  him  a  positive  in- 
junction not  to  communicate  with  any  other  persons  but 
themselves,  about  his  freights  and  remittances.  I  am  of 
opinion,  that  the  petitioners  have  taken  to  the  ship,  as 
owners,  and  that  they  must  be  considered  as  such 
owners  from  the  time  when  they  declared  themselves  to 
be  so  to  the  captain  in  July  1840.  The  nominal  price 
of  the  ship  in  December  1838,  when  the  bill  of  sale  was 
executed  by  the  bankrupt  to  the  petitioner  Howden,  wa? 
8300/. ;  but  it  appears,  that  be  would  not  then  advance 
on  it  more  than  9600/.  Whatever  expenses  have  been 
incurred  relating  to  the  ship  since  July  1840  must  fall 
upon  the  petitioners.  The  proper  Order,  therefore,  will 
be,  that  the  petitioners  are  entitled  to  go  in  and  prove 
for  the  sum  of  2600/.,  subject  to  be  reduced  by  the 
value  of  the  ship  in  1840,  when  they  assumed  the  owner- 
ship of  her  at  the  Cape.  And  let  the  costs  of  both 
parties  be  paid  out  of  the  estate. 

Note: — It  was  afterwards  arranged  between  the 
parties,  that  the  petitioners  should  retain  the  ship, 
and  prove  for  1000/. 
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Ex  parte  Abel  Smith  and  others.— In  the  matter  of 

Henry  Hildyard  and  Robert  Hildyard.  Serjeants'  Inn, 

May  26. 

THIS  was  a  petition  for  the  usual  Order  in  the  case  of  To  create  an 

equitable  sub- 

an  equitable  mortgage  by  deposit  of  deeds,  the  peti-  mortgage  by  re- 

.  deposit  of  deeds 

doners  being  bankers,  and  the  deposit  being  accompanied  originally  depo- 

■  •  »  i       i  •  n   i  8'tcd  l»V  way  of 

by  a  written  memorandum,  stating  the  object  of  the  de-  equitable  mort- 

•        i  /»  gagee,  it  is  not 

posit  to  be  to  secure  any  sum  or  sums  of  money  the  necessary  that 


petitioners  might  from  time  to  time  advance  to  the  bank-  mSrandun^ac^" 
rupts,  in  account  current  with  the  petitioners.  Part  of  fir«  uSsacVon 
the  deposited  documents  were  title  deeds  of  property,  of  SS^^Jf 
which  the  bankrupts  themselves  were  legal  mortgagees.  8ec?nd- 

°  A  trustee  of  a 

The  remainder  of  the  documents  had  been  deposited  mortgage  debt 

for  himself  and 

with  the  bankrupts  by  way  of  equitable  mortgage,  with  *°  annuitant, 

deposits  the  title 

a  written  memorandum.    This  memorandum  was  not  deeds  to  secure  a 

•        •••if  ••  -i  r«i  .        debt  of  his  own, 

deposited  with  the  petitioners ;  and  one  of  the  questions  and  becomes 
now  to  be  decided  was,  whether,  in  consequence  of  that  that  the  assign 

.    .  «•  |  l-  •  i     .i  •         j  /»  nees  could  uot 

omission,  any  valid  lien  was  created  by  this  re-deposit  ot  successfully  op- 
the  deeds,  unaccompanied  by  the  written  memorandum  £ry/0hne for- 
given upon  the  original  deposit.    The  sum  secured  by  j^jjjjj  ™" 
the  original  deposit  had,  in  fact,  been  received  by  the  "Jtlagf1* 
petitioners,  and  applied  in  reduction  of  their  debt ;  and  . lhe  expres- 

41  sioa  "  may  ad- 

the  question  of  their  right  so  to  receive  and  apply  it  vance,"  in  the 

written  me- 

was  discussed,  in  consequence  of  its  being  urged  that  moraodumac- 

,  ,,       companying  an 

they  ought  to  refund  it,  if  they  were  permitted  to  realize  equitable  moru 
any  thing  upon  the  other  documents  deposited  with  SsaXp*- 
them  Jent  ft 

MICLU.  from  be^g  a 

But  these  other  documents,  which  belonged  to  the  past 
bankrupts  as  legal  mortgagees,  were  also  subject  to  a 
question;  for,  before  they  were  deposited  by  the  bankrupts 
with  the  petitioners,  the  mortgage  debt  secured  on  the 
property  comprised  in  them  had  been  transferred,  and 

s  s  2 
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1842.  the  property  itself  had  been  conveyed  upon  trust  to 
F.t  pane  secure  an  annuity  payable  by  the  bankrupts,  and  one  of 
andTthera  Dan^ruPts  was  one  °f  l"e  trustees  of  this  deed,  the 
annuitant  being  the  other.  It  was  now  objected  by  the 
assignees,  that  the  deposit  by  the  bankrupt  of  documents 
which  he  held  as  trustee,  to  secure  his  own  debt,  thus 
placing  the  title  deeds  of  the  trust  property  out  of  his 
control,  was  a  breach  of  trust,  by  which  the  petitioners 
could  acquire  no  lien,  or  at  all  events  no  lien  of  a  suffi- 
ciently clear  and  indisputable  character,  to  enable  the 
Court  to  deal  with  it  in  this  summary  way.  The  annuitant, 
it  was  contended  also,  ought  to  have  been  served  with 
the  petition  ;  the  Court  not  being  in  the  habit  of  making 
the  Order  now  sought,  in  the  absence  of  those  who  have 
a  prior  claim  to  the  petitioners  on  the  deposited  securities. 

A  third  question  was,  whether,  as  the  memorandum 
expressed  that  the  security  was  for  sums  which  the 
petitioners  "may  advance,'1  it  could  extend  to  sums 
already  due  at  the  dute  of  the  memorandum. 


Mr.  Bacon,  for  the  petition. 


Mr.  Keene,  and  Mr.  Rolt,  for  the  assignees. 

Sir  John  Cross  did  not  consider  it  necessary  to 
deposit  the  written  memorandum  given  on  the  original 
deposit,  when  deeds  were  re-deposited  by  way  of  sub- 
mortgage ;  and  was  of  opinion,  as  to  the  second  point  in 
question,  that  as  the  deposit  would  not  affect  the  annui- 
tant's interest,  the  lien  created  thereby  not  extending  be- 
yond the  interest  which  the  party  making  the  deposit  had 
in  the  property  comprised  in  the  deeds,  the  Court  could 
not,  in  the  absence  of  authority,  and  at  the  instance  of  the 
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Smith 
and  others. 


assignees,  set  aside  the  claim  of  the  petitioners,  nor  1842. 
require  them  to  serve  a  prior  incumbrancer  with  the.     e«  parte 
petition.    With  respect  to  the  last  point,  his  Honour 
considered  that  the  question  as  to  the  use  in  the  memo- 
randum of  future  words  only,  had  already  been  decided  (a). 

Ordered  as  prayed. 

(a)  See  Ex  part*  Farky,  1  Mont.  Deac.  &  D.  663. 


Ex  parte  William  Grundy. — In  the  matter  of  William 

Grundy.  strjemu'  iw, 

May  27. 

1  HIS  was  the  petition  of  the  bankrupt  to  annul  the  fiat,  A  trader,  against 
for  want  of  an  act  of  bankruptcy  ;  that  relied  on  by  the  issued,  can- 
assignees  being,  the  absence  of  the  bankrupt  from  his  icuiar  Indf'i- 
accustomed  place  in  the  exchange  at  Liverpool.  SiJe "flusig- 

The  assignees  also  relied  upon  acts  of  acquiescence  in  JJJ^JJj^" 
the  fiat,on  the  part  of  the  bankrupt,  as  precluding  him  from  J^af0°[hae  JJjJj- 

petitioning  to  annul.  It  appeared,  that  he  had  requested  cj"se  of  a  Parl 
r  °  rr  ^  oftheeataie 

several  of  his  creditors  to  be  present  at  the  meeting  for  from  the  as«g- 

nees.  Held, 

the  choice  of  assignees,  and  to  vote  in  such  choice  for  that  these  were 

,       sufficient  acts  of 

two  individuals  whom  he  recommended.  And  further,  acquiescence 

/»       i    •  i«  in  the  fiat,  to 

that  he  had,  on  behalf  ot  a  relative,  entered  into  a  nego-  preveot  his  sue  - 
ciation  with  one  of  the  assignees  for  the  purchase  of  p^JSJJ  °0n  a 
warehouse  fixtures  and  office  furniture,  forming  part  of  ^^^^ 
the  estate;  which  purchase  was  completed,  the  bankrupt  ^^J™1* 
having,  by  the  authority  of  the  assignees,  made  the 
necessary  arrangements  with  the  messenger  for  the  sale.  'uP,cy- 
• 

Mr.  Anderdon,  for  the  petition. 
Mr.  Bacon,  for  the  assignees. 
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Sir  John  Cross.  This  is  an  application  to  annul 
the  fiat;  and  the  bankrupt  rests  his  case  upon  the 
question,  whether  a  distinct  act  of  bankruptcy  has  been 
to  day  proved  to  have  been  committed  on  the  part 
of  the  petitioner.  The  only  evidence,  which  lias  been 
brought  before  this  Court,  relates  to  the  bankrupt's 
absence  from  his  usual  place  of  business ;  but  that  by 
itself  would  be  no  act  of  bankruptcy,  it  being  neces- 
sary to  show,  in  addition  to  this,  that  the  absenting  was 
with  the  intent  to  defeat  and  delay  the  creditors ;  and  in 
this  case  it  seems  that  the  Commissioners,  upon  such 
evidence  as  was  produced  before  them,  have  come  to  the 
conclusion  that  such  was  the  intent.  The  evidence  now 
adduced  does  not  entirely  and  inevitably  lead  me  to  the 
same  conclusion,  being,  as  it  seems  to  me,  imperfect  as 
regards  the  intention.  But  this  is  not  the  only  question. 
The  question  here  is,  whether  the  Court  will  exercise  its 
discretionary  power  of  annulling  all  the  proceedings,  on 
the  application  of  the  bankrupt,  simply  on  acconnt  of 
some  doubt  as  to  the  evidence  respecting  the  act  of  bank* 
ruptcy.  The  Court  must  look  to  other  circumstances. 
It  appears,  that,  instead  of  protesting  against  the  fiat,  the 
petitioner  was  actively  employing  himself  as  a  canvasser 
in  the  choice  of  assignees,  and  to  that  extent  therefore 
was  dealing  with  the  fiat  as  a  lawful  proceeding.  But 
that  is  not  all  j  a  relation  of  the  bankrupt's  wishing  to 
buy  from  the  assignees  part  of  the  property  taken  by 
them  under  the  bankruptcy,  the  bankrupt  himself  became 
the  medium  of  negociating  this  business  on  behalf  of  his 
kinsman,  as  the  purchaser  from  the  assignees.  What  is 
the  inference  to  be  drawn  from  these  circumstances! 
Why  that  the  bankrupt  acknowledged  the  title  of  the 
assignees  to  his  effects  to  be  good,  and  acquiesced  m  the 
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proceedings;  and  under  these  circumstances,  without  1842. 

saying  that  the  act  of  bankruptcy  was  sufficient,  I  think  j^p^ 

the  bankrupt  has  so  dealt  with  the  fiat,  that  he  is  not  g«u»dt. 
now  entitled  to  call  on  the  Court  to  supersede  it. 


Ex  parte  James  Bentley,  John  Tindal  Harris,  and 
James  Dixon.— In  the  matter  of  Frederick  Thomas 

WtBT  •   Strjeant'i  Inn, 

>>fcbl*  May  28  ami 

rr^  Junt  20. 

1HIS  was  the  petition  of  mortgagees  of  part  of  the  a  lessee  erects 
bankrupt's  estate,  to  have  it  declared  that  they  were  en-  fi'mfy Cached 
titled,  by  virtue  of  their  security,  to  certain  coke  ovens  h^M^ 
and  other  erections  upon  the  mortgaged  premises.    The  SrSdS.11"' 
bankrupt  was  lessee  of  the  premises  in  question,  which  !fDd,ord-  He 

r  r  *i  »  (hen  mortgages 

were  situated  upon  Commercial  Wharf,  under  a  lease  for  lhe  pr?">i8*»  by 

way  of  demise, 

twenty-one  years  from  the  10th  of  June  1840,  with  a  by  the  same 

description  as 

proviso,  empowering  him  to  erect  one  or  more  coke  oven  that  in  the  lease, 

and  without  10* 

or  coke  ovens  on  the  premises,  and  to  use  the  same,  ferriogto  the 

new  elections  ■ 

with  the  coke  ovens  already  erected,  for  making  coke,  the  sum  secured 
By  an  indenture  of  the  24th  of  September  1841,  the  bliance^nnri'i^d 
bankrupt  mortgaged  by  demise  the  premises  to  the  peti-  g^^r'rtanAt 
tioners,  by  the  following  description,  "  All  and  several, 
the  barge  houses,  piece  or  parcel  of  land,  messuages  or  Jj11  J^0^xet"re8, 
tenements,  and  all  the  other  premises,  demised  by  or  bankrupt.  iuidt 

that  the  mort- 

comprised  in  the  hereinbefore  recited  indenture  of  lease,  gage*  was  eo» 

titled  to  the 

and  which  in  the  same  lease  are  described  as  follows,  dec'  Matures. 
And  then  followed  a  copy  verbatim  of  the  description 
of  the  parcels  from  the  lease.    The  mortgage  was  for 
6251.  10s.  6V.,  and  such  other  sums  as  the  bankrupt 
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1 842.  might  owe  to  the  petitioners,  not  exceeding  20001.  in  the 
whole.  Between  the  execution  of  the  lease  and  of  the 
mortgage,  the  bankrupt  hud  erected  on  the  premises,  for 
the  purposes  of  trade,  certain  ovens  for  the  preparation 
of  coke,  with  a  chimney  shaft,  and  other  erections 
and  implements  connected  therewith,  the  ovens  being 
buildings  mainly  formed  of  concrete,  and  deeply  sunk 
into  the  earth,  without  excavating  which,  they  could 
not  be  removed.  As  between  the  bankrupt  and  his 
landlord,  however,  they  were  removeable  by  the  former 
as  trade  fixtures. 

Previously  to  the  issuing  of  the  fiat,  the  bankrupt  had 
ageed  to  sell  the  premises,  together  with  the  coke  ovens 
and  other  erections  thereon,  for  1500/.,  being  1000/.  for 
the  premises,  and  500/.  for  the  ovens  and  erections. 
This  contract  was  sanctioned  by  the  Commissioners;  and 
the  conveyances  having  been  prepared,  the  purchaser 
was  ready  to  pay  over  the  purchase  money,  so  soon  as 
it  should  be  ascertained  to  whom  it  would  be  properly 
payable.  The  money  due  upon  the  mortgage,  on  the 
1st  of  January  1842,  was  4051/.  14s.  4*/.;  and  the  ques- 
tion now  raised  was,  whether  the  petitioners,  or  the 
assignees,  were  entitled  to  the  500/.,  being  the  purchase 
money  of  the  ovens  and  erections. 

Mr.  Spence,  and  Mr.  Hull,  for  the  petition,  cited 
Storer  v.  Hunter  (a),  Ex  parte  Broadwood  (b)f  Ex  parte 
King  (c),  Wynne  v.  Ingleby  (d)t  heard  before  Sir  John 
Cross  on  the  northern  circuit ;  Boydell  v.  M* Michael  («), 
Home  v.  Barker (f),  Lawton\.  Lawton{g)t  Hubbard 

(a)  3  B.  &  C.  368.  (*)  1  C.  M.  &  R.  177  ;  3  Tyr.  974* 

(b)  1  M.  D.  &  D.  631.  (/)  9  East,  215. 
(r)  1  M.  D.&  D.  119.  (j)  3  Atk.  13. 
(if)  6  B.  &  Aid.  625. 
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v.  Bagshawe  (a),    Trappes  v.  Hatter  (b),  Ex  parte.  I8i*. 

Lloyd  (c),  Zycfe  v.  Russell  (d),  Clarke  v.  Crownshaw  (e),  j^J^J,, 

Longstaff  v.  Meagoe(f),  Ex  parte  Broadwood(g).  Bi*tl«y 


ami  oihcib. 


Mr.  Anderdon,  and  Mr.  Hardy,  for  the  assignees. 
Nothing  more  was  comprised  in  the  mortgage  deed  than 
in  the  lease ;  this  is  clear  from  the  terms  of  the  latter 
instrument,  which  is  merely  an  underlease  of  what  was 
demised  to  the  mortgagor.  Now  the  coke  ovens  do  not 
fall  within  this  description,  nor  could  in  fact  be  in  any 
manner  claimed  by  the  landlord,  being  fixtures,  which 
by  the  custom  and  for  the  convenience  of  trade  are 
removeable  by  the  tenant.  To  hold  otherwise,  would 
be  to  place  a  most  inconvenient  restriction  on  a  trader, 
who  has  mortgaged  the  trade  premises ;  for  he  would  not 
be  able,  according  to  such  a  doctrine,  to  set  up  any  trade 
fixture  and  to  remove  it  again,  as  the  exigencies  of  his 
business  required,  on  account  of  the  mortgagee's  being 
allowed  to  exercise  a  dominion  and  control,  of  which  it 
has  been  thought  expedient  to  deprive  the  landlord  him- 
self for  the  benefit  of  trade.  Suppose  the  case  of  a 
nurseryman ;  if  the  principle  contended  for  be  correct,  he 
would  not  be  at  liberty  to  remove,  without  the  consent 
of  his  mortgagee,  the  young  trees  which  he  had  planted 
for  the  sake  of  selling  them. 


(a)  4  Sim.  326. 

(b)  2  Cr.  &  Mee.  153;  3  Tyr.  603. 

(c)  1  M.  &  A.  494 ;  3  Dea.  6c  Ch.  766. 

(d)  1  Barn.  3e  Adol.  394. 
(«)  3  Barn.  &  Adol.  804. 

(f)  2  Adol.  &  £1.  167. 

(g)  I  M.  D.Ac.  D.  631.  And  see  Mr.  Commissioner  Holrayd'i  judgment 
in  Ex  part*  Rty net,  2M.D.&  D.  443,  where  tbe  authorities  are  collected, 
and  tbe  subject  fully  discussed. 
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1842.  In  Storer  v.  Hunter  («) ,  the  engines  and  machinery 
^p/]|)Je     were  demised  with  the  colliery,  and  formed  part  of  the 

and  X™.    freeho,d  5  and  the  Lord  Chi€f  Justice  in  his  judgment 
expressly  says,  that  "  the  terms  of  the  lease  manifestly 

showed  that  the  lessee  newer  had  the  absolute  ownership 
of  the  fixtures  or  the  moveables  in  the  collieries."  In 
all  the  cases,  where  fixtures  have  been  held  not  to  be  in 
the  reputed  ownership  of  a  party  who  becomes  bankrupt, 
they  have  been  erected  by  the  owner  of  the  freehold. 
Thus  in  Clarke  v.  Crownshaw  (b)  it  was  so  held,  on  the 
ground  that  the  fixtures  were  leased  by  the  lessor,  and 
remained  his  property.  So  in  Coombs  v.  Beaumont  (c), 
it  was  expressly  stipulated  that  the  steam  engine  was  to 
be  used  by  the  lessee  of  the  colliery  during  his  term,  but 
was  to  be  held  as  the  property  of  the  landlord.  So,  also, 
Ex  parte  Lloyd (d)  was  decided  on  the  ground  that  the 
steam  engine  and  machinery  were  such  fixtures  as  were 
frequently  put  up  by  the  owners  of  cotton  mills,  and  let 
with  the  mills  to  a  tenant.  In  no  case  has  it  been  de- 
cided, that  trade  fixtures  are  not  goods  and  chattels, 
where  they  are  put  up  by  the  tenant.  In  Ex  parte 
Wilson  (e),  the  Chief  Judge  draws  the  distinction  be- 
tween fixtures  put  up  by  the  owner  of  the  freehold,  and 
those  put  up  by  the  bankrupt  in  the  character  of  tenant. 
Where  fixtures  have  been  put  up  by  a  tenant,  being  in 
that  case  removable  as  goods  and  chattels,  they  never 
lose  their  character  of  goods  and  chattels  in  the  hands 
of  a  subsequent  holder.  [Sir  John  Cross.  Whenever  the 
usage  of  trade  is  recognized  by  the  Courts  in  favour  of 
the  tenant's  right  to  fixtures,  it  is  only  in  cases  where 

(o)  3  B.  Ac  C.  368  (d)  3  Date.  &  C.  766. 

(6)  3  B.  &  Ado!.  804.  (#)  4  Detc,  &  C.  163. 

(c)  6B.&  Adol.72. 
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the  things  are  movable  without  damage  to  the  free-  1842. 

hold.]    In  Trappes  v.  Harter  (a),  Lord  Lyndhunt,  after 

an  examination  of  the  various  cases  on  the  subject,  said,  Bmtlsy 

and  others 

that  "  the  authorities  lead  to  the  conclusion,  that  where 
utensils  and  machinery  are  erected  by  the  owner  for  the 
purpose  of  trade  only,  in  a  neighbourhood  where  such 
utensils  and  machinery  would  commonly  have  been  re- 
moved,  and  when  this  can  be  done  without  injury  to  the 
inheritance,  they  form  an  exception  to  the  general  rule, 
and  are  not  to  be  taken  as  part  of  the  inheritance,  but  as 
personal  estate."  The  ovens,  therefore,  in  this  case, 
passed  to  the  assignees  as  personal  estate,  of  which  the 
bankrupt  was  reputed  owner,  under  the  provisions  of 
the  6  Geo.  4.  c.  16.  s.  72.  They  also  referred  to  Penton 
v.  Robart  (b),  Elves  v.  Mawe  (c),  Ex  parte  Quincy  (rf), 
Colegrave  v.  Dias  Santos  (e),  Ex  parte  Dale  (/),  and 
Hare  v.  Horton  (g). 


Sir  John  Cross  (addressing  Mr.  Spence).  I  need  not 
trouble  you  for  any  further  argument  as  to  the  question, 
whether,  or  not,  these  coke  ovens  were  in  the  reputed 
ownership  of  the  bankrupt,  within  the  72nd  section  of 
the  act  of  parliament.  Whether  they  are  to  be  con- 
sidered as  fixtures,  or  not,  may  perhaps  be  a  matter  of 
further  inquiry.  But  I  wish  to  draw  your  attention  to 
the  point,  whether  these  things,  fixtures  or  not,  passed 
by  the  mortgage  deed. 

Mr.  Spence,  in  reply.    All  that  was  decided  by  Ex 

(a)  2  Cr.  &  Mee.  163 ;  3  Tyr.  603.  («)  2  B.  &  C.  76. 

(6)  2  East,  88.  (/)  Bock,  365. 

(c)  3  East,  38.  (g )  5  B.  &  Adol.  716. 
(<0  1  Atk.  477. 
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Kx  parte 

BlNTLlY 

and  others. 


1842.  parte  Quincy  was,  that  the  mortgage  of  a  brewhouse, 
"  with  the  appurtenances,"  would  not  carry  the  utensils, 
but  the  things  only  belonging  to  outhouses.  But  in  the 
present  case  the  mortgage  included  all  the  premises 
comprised  in  the  indenture  of  lease,  and  the  lease  ex- 
pressly included  the  coke  ovens.  Is  there  any  thing  in 
the  mortgage  deed,  to  show  that  it  was  the  intent  of  the 
parties  that  these  fixtures  should  not  pass  to  the  mort- 
gagee ?  In  the  lease  there  is  an  express  covenant  of  the 
lessee  to  yield  up  the  premises  at  the  end  of  the  term, 
together  with  all  erections  then  or  thereafter  to  be 
erected  thereon,  except  machinery  used  for  the  purposes 
of  trade.  Now  these  ovens  cannot  be  said  to  be  ma- 
chinery, but  clearly  come  within  the  description  of 
erections,  which  are  to  be  yielded  up  to  the  lessor  at  the 
end  of  the  term. 


Sir  John  Cross.  The  question  on  which  I  requested 
Mr.  Spence's  consideration  will  require  a  perusal  of  the 
two  deeds  of  demise  and  mortgage. 

Cur.  adv.  vult. 

Juhc  10.  Sir  John  Cross.  The  question  in  this  case  is,  whe- 
ther certain  trade  fixtures  belong  to  the  petitioners  as 
mortgagees,  or  to  the  assignees. 

The  bankrupt  became  the  lessee  of  the  premises  for  a 
term  of  years,  on  which  two  coke  ovens,  constructed  of 
iron  and  brickwork,  were  then  standing,  and  afterwards 
he  erected  six  others,  together  with  a  chimney  shaft,  on 
the  demised  premises.  He  then  executed  a  mortgage  to 
the  petitioners  for  a  loan  for  625/.,  and  any  other  ad- 
vances of  money  the  mortgagees  might  afterwards  make 
to  him,  not  exceeding  in  the  whole  2000/. 
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The  mortgage  deed  does  not  expressly  convey,  nor  1842. 
does  it  except,  the  coke  ovens,  and  the  assignees  claim 
them  on  two  grounds :  first,  because  they  are  not  in-  ^JJJJJ^ 
eluded  in  the  mortgage  deed,  nor  were  intended  to  be 
so;  and  secondly,  if  they  are  included,  they  have  become 
the  property  of  the  assignees  by  the  law  of  reputed 
ownership.  But  as  to  the  latter  proposition,  I  have  al- 
ready said,  the  same  question  has  been  so  often  decided 
otherwise,  that  I  do  not  think  it  necessary  to  make  any 
further  remark  upon  it. 

In  support  of  the  first  point,  the  counsel  for  the  as- 
signees rely  mainly  on  the  case  of  Trappes  v.  Harter  (a), 
decided  in  the  Court  of  Exchequer,  from  which,  among 
a  confused  mass  of  facts,  it  may  be  collected  as  a  rule  of 
law,  that  a  tenant's  fixtures,  not  expressly  included  in  a 
mortgage  deed,  do  not  pass  to  the  mortgagee,  if  it  ap- 
pear it  was  not  intended  by  the  contracting  parties  that 
they  should  so  pass.  Therefore,  without  saying  whether 
a  mortgage  of  land  only  be  sufficient,  per  se,  to  carry  all 
fixtures  belonging  to  the  mortgagor,  I  think  this  case 
may  be  determined,  by  considering  whether,  or  not,  it 
was  the  intention  of  the  parties  to  the  mortgage  deed  to 
include  the  fixtures. 

Now  there  is  nothing  to  the  contrary  in  the  deed. 
And  it  purports  to  be  a  security  to  the  extent  of  2000/.; 
whereas,  without  the  coke  ovens,  it  is  not  worth  more 
than  half  that  sum.  And  the  mortgage  deed  in  terms 
conveys  to  the  mortgagees,  "all  the  land,  messuages, 
and  tenements,  with  the  appurtenances,  and  all  other  the 
premises  demised  by  or  comprised  in  the  deed.1'  Now, 
although  two  only  of  the  coke  ovens  are  actually  demised 

(a)  2  Cr.  &  Mee.  153  ;  3  Tyr.  603. 
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1 842.      by  the  lease,  yet  the  rest  are  comprised  therein,  and  aie 
Ex  parte     a  subject-matter  thereof,  and  are  appurtenant  to  the  land, 
and  olhw.    And  lt  appears  to  me  that  these  terms  are  sufficient  to 
comprehend  them,  and  that  they  were  intended  to  be 
included  in  the  raort<*n£e  deed. 

I  am  therefore  of  opinion,  that  the  petitioners  are 
entitled  to  the  Order  as  prayed.  And  let  the  costs  of 
both  parties  come  out  of  the  general  estate. 


Ex  parte  William  Pennell  and  others.— In  the 

SerjeantS  Inn,  of  THOMAS  and  WlLLIAM  STYAN.  

May  28. 

After  a  petition  THIS  was  a  petition  of  the  assignees  for  rehearing  a 

has  been  heard 

by  the  Court  of  petition  of  creditors  claiming  a  lien  on  certain  policies 

J^^vitsw  the 

Order  made  od  of  assurance  deposited  with  them  by  the  bankrupt,  on 
■ppeal  by  the°  which  an  Order  had  been  made  establishing  such  lien  (a), 
lor,r(tnebCourt  and  which  Order  was  affirmed  on  appeal  to  the  Lord 
rh^ution^n  Chancellor  (ft).  The  point  on  which  the  case  was  de- 
!he  plMyDhat8hat  cided  by  the  Lord  Chancellor  was,  that,  although  the 
discovered  a     notice  given  to  the  insurance  office  of  the  deposit  was 

new  fact,  which,  °  * 

if  he  had  used    after  the  act  of  bankruptcy,  it  was  before  the  date  of  the 

due  diligence, 

he  might  have    fiat,  and  was  therefore  a  transaction  protected  by  the 

known  before 

the  fonnei  hear-  2  &  3  Vict.  c.  29.    The  present  petition  now  contained 

tng ;  more  .  .  r   .  .  , 

especially  where  a  supplemental  statement  ot  the  assignees,  that  the  no- 
peared  to^to  tice  given  to  the  insurance  office  was  after  the  creditors 
of'rd^reDt6  had  notice  of  the  act  of  bankruptcy,  and  therefore  that 
£Srt°ofiA^<  the  transaction  would  not  be  protected  by  the  above 
P6*1,  statute.     The  supplemental  allegation  was,  that  the 

assignees,  since  the  former  hearing,  had  made  more 
minute  inquiries,  and  that  they  found,  that  on  the  loth 

(a)  See  Ex  parte  Smith,  2  Mont.  Deac.  &  D.  213. 
(6)  See  Ex  parte  Pennell,  2  Mont.  Deac.  &  D.  219. 
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March  1841  the  bankrupt  T.  Styan  called  on  Smith, 
one  of  the  creditors  claiming  the  lien,  and  informed  him 
that  the  house  of  the  bankrupts  had  stopped  payment, 
and  that  his  own  health  was  so  bad,  that  he  was  going  out 
of  London  for  several  days;  for  that  if  he  went  into  the 
city,  he  should  be  overwhelmed  with  applications,  which 
would  be  the  death  of  him.  It  appeared,  that  the  bank- 
rupt's place  of  business  was  near  the  Royal  Exchange, 
which  T,  Styan  had  just  left  when  he  called  on  Smith ; 
and  that  after  this  interview  he  went  to  his  dwelling- 
house,  packed  up  his  clothes,  and  went  to  Southampton, 
and  there  embarked  for  France,  from  whence  he  did  not 
return  until  after  the  fiat  had  issued. 

Mr.  Anderdon,  and  Mr.  Stint  on,  in  support  of  the 
petition.  We  contend,  that  the  information  communi- 
cated by  the  bankrupt  to  Smith  on  the  15th  of  March 
amounted  to  notice  of  an  act  of  bankruptcy.  If  Smith 
had  good  reason  to  believe  that  Styan  had  committed 
an  act  of  bankruptcy,  he  was  bound  by  the  communica- 
tion ;  it  was  not  necessary  that  he  should  be  absolutely 
certain  of  the  fact,  for  notice  does  not  mean  knowledge. 
In  Spratt  v.  I  lob  house  (a),  it  was  held  that  notice  of  an 
intended  docket  was  sufficient  to  put  a  party  on  his  guard, 
and  that  it  might  be  inferred  from  his  conduct  that  he  was 
apprised  of  the  bankrupt's  insolvency.  [Sir  John  Cross. 
The  information  of  the  bankrupt's  intention  to  commit 
an  act  of  bankruptcy  is  not  notice  of  an  act  of  bank- 
ruptcy actually  committed."]  We  submit  that  the  bank- 
rupt had,  in  effect,  already  committed  an  act  of  bankruptcy 
when  he  called  on  Smith ;  for  he  had  then  left  his  place 
of  business,  and  was  in  transit  to  the  country.  As  he 
did  not  return  to  his  counting-house  before  the  act  of 

(«)  4  Biog.  173. 


1842. 

Ex  parte 
Pknnell 
and  others. 
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bankruptcy  wns  completed,  it  follows  that  the  act  of 
bankruptcy  was  then  in  the  course  of  being  committed. 

Mr.  Bacon,  contra,  objected,  that  there  was  no  fact 
stated  in  this  petition,  which  the  assignees  might  not 
have  known  on  the  former  hearing,  and  therefore  that 
the  petition  for  rehearing  could  not  be  sustained. 

Mr.  Anderdon,  and  Mr.  Stinton.  In  Ex  parte 
Lavender  (a),  it  was  recognized  as  a  general  rule,  that  a 
petition  may  be  reheard  upon  newly  discovered  facts, 
except  where  it  is  to  stay  a  certificate,  or  annul  a  fiat. 
That  rule  had  been  previously  acted  upon  by  this  Court 
in  Ex  parte  Bignold  (b),  and  Ex  parte  Cunningham  (c); 
and,  on  the  present  occasion,  we  have  followed  the  rule  of 
practice  laid  down  in  Ex  parte  Cunningham,  namely, 
that  where  a  petition  for  rehearing  states  new  facts,  it 
should  be  in  the  nature  of  a  supplemental  petition,  and 
the  original  petition  should  be  set  down  for  hearing  at 
the  same  time.  The  facts  alleged  in  this  supplemental 
petition,  as  to  the  act  of  bankruptcy,  are  newly  discovered, 
and  were  not  known  before  to  the  assignees. 

Mr.  Bacon,  contra.  We  rely  on  the  objection  already 
urged,  that  this  petition  cannot  be  reheard.  The  assignees 
might,  before  the  hearing  of  the  former  petition,  have 
examined  Smith  and  the  bankrupt  before  the  Com- 
missioners, and  might  thus  have  obtained  the  knowledge 
of  all  the  facts  which  they  now  allege  they  have  only 
since  discovered.  They  say  "that  since  the  former 
hearing  they  have  made  more  minute  inquiries,"  and  have 
ascertained  that  Smith  had  notice  of  the  act  of  bank- 
Ca)  2  Mout.  &  -  A .  119;  4  Deac.  &  C.  497. 

(f.)  2  Mont.  &  A.  214  ;  2  Deac.  &  C.  262.         (c)  3jD.  &  C.  71. 


1842. 


Kx  parte 
Henmfll 
and  others. 
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ruptcy,  before  he  gave  the  notice  to  the  insurance  office.  I842- 
But  this  was  a  fact,  to  which  on  the  former  occasion  his  Ex  par,e 
attention  ought  to  have  been  called.  In  Ex  "parte  Big-  aid  o*her». 
noldt  which  has  been  cited  by  the  other  side,  the  respon- 
dents took  the  petitioner  by  surprise  at  the  original 
hearing,  and  that  case  is  no  authority  for  this  application. 
And  in  Ex  parte  Cunningham,  the  rehearing  was  by  way 
of  indulgence ;  but  that  case  shows  that  a  party,  who 
applies  for  a  rehearing  on  the  ground  of  newly  discovered 
facts,  ought  to  have  used  reasonable  diligence  in  obtaining 
the  knowledge  of  them  on  the  former  occasion.  There 
is  no  pretence  here,  that  the  assignees  could  not  have 
brought  before  the  Court  on  the  former  hearing  all  the 
facts  which  they  have  suggested  now ;  nor  was  it  until 
after  the  Lord  Chancellor's  judgment,  when  the  case  was 
before  him  on  appeal,  that  they  thought  proper  to  make 
"  the  minute  inquiries"  which  they  now  allege.  With 
respect  to  the  notice  of  the  act  of  bankruptcy,  the  case  of 
Spratt  v.  Hobhouse  (a)  does  not  apply  to  this ;  for  there 
the  decision  was  founded,  not  on  the  single  circumstance 
of  the  defendants  having  received  notice  that  a  docket 
would  be  struck,  but  on  the  other  circumstances  of  the 
case,  which  left  no  doubt  that  they  were  aware  of  the 
bankrupt's  situation.  Now,  from  what  part  of  the  state- 
ment of  the  bankrupt  to  Smith  in  this  case,  can  it  be 
contended  that  Smith  knew  that  the  bankrupt  had  com- 
mitted an  act  of  bankruptcy?  He  only  says,  that  his 
health  was  so  bad,  that  he  would  not  return  to  the  city, 
and  that  he  would  go  and  lie  up  in  the  country  for  a  few 
days,  and  that  he  had  stopped  payment.  Could  any  jury 
be  persuaded  to  find,  upon  this  evidence,  that  Styan 
had  committed  an  act  of  bankruptcy  ? 

(o)  4  Bing.  173. 
VOL.  II.  T  T 
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18i2.         Mr.  Anderdon,  in  reply. 

Ex  parte  ^HT. 

PlNMIL 

and  others. 

May  30.  Sir  John  Cross.  Considering  this  petition  without 
reference  to  the  other,  in  which  there  was  an  appeal,  it 
stands  shortly  thus. 

The  petitioner  held  two  policies  of  insurance  belonging 
to  the  bankrupts,  on  which  he  claimed  an  equitable  lien, 
and  applied  to  this  Court  for  the  usual  Order  for  the  sale 
of  them.    This  was  opposed  by  Smith,  on  the  ground 
that  no  notice  of  the  lien  was  given  to  the  insurers  before 
the  act  of  bankruptcy,  though  such  notice  was  given 
before  the  date  of  the  fiat.   The  Court  was  of  opinion, 
that  no  notice  of  the  lien  was  necessary,  and  made  the 
order,  pursuant  to  the  petition ;  and  the  assignees  now, 
after  the  lapse  of  nearly  a  whole  year,  apply  for  a  re- 
hearing, alleging  that  they  have  recently  discovered,  since 
that  Order  was  obtained,  that  the  petitioner  had  notice  of 
an  act  of  bankruptcy  before  he  gave  notice  of  his  lien  to 
the  insurers.    But  as  it  appears  that  the  assignees,  by 
the  same  diligence  they  have  employed  since,  might  have 
discovered  this  fact  as  well  before,  as  after,  the  former 
hearing,  I  am  of  opinion,  that  it  would  be  altogether 
irregular  and  unjust  to  set  aside  the  Order  now  in  force, 
and  reopen  the  question,  which  has  been  so  long  at  rest. 
As  to  the  appeal,  this  case  has  no  connection  with  it ; 
nor  had  the  creditor  in  the  present  case  any  concern  with 
it,  except  that  he  consented  to  suspend  his  proceedings, 
until  that  appeal  was  determined.    There  is  therefore 
nothing  peculiar  to  this  case  to  warrant  such  a  departure 
from  the  ordinary  course,  especially  as  the  new  facts 
would  not  alter  the  judgment  of  this  Court,  and  the 
rehearing  has  no  other  object  but  to  raise  a  chance  of  a 
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different  decision  in  the  Court  of  appeal,  upon  a  technical       1 842. 

point  involving  no  general  question.     I  do  not  think  I  p^aTte 

ought  to  encourage  assignees  to  speculate  with  the  funds  Pennm.i. 

and  others. 

of  their  estate  in  so  hazardous  an  experiment. 

The  petition  for  rehearing,  therefore,  must  be  dis- 
missed. 


In  the  matter  of  Simmons,  Brooke  and  others.   Serjeant*'  inn, 

MR.  Anderdon  applied  for  an  immediate  Order,  that  A  separate  fiat 
a  separate  fiat,  issued  against  one  of  four  partners,  one  of  folT*1 
might  be  directed  to  the  same  Commissioner  in  London,  KSnt*fiat  issued* 
to  whom  a  former  joint  fiat  against  the  three  other  partners  oKTwiH  le 
had  been  directed;  and  that  the  same  official  assignee  SJ^^rte 
might  be  appointed  under  both  fiats.    The  application  s?me  Comm}\- 

41  sioner,  notwith- 

was  supported  by  an  affidavit  of  the  official  assignee,  «»nding  |he 

uailnership  lias 

stating  that  the  first  fiat  issued  on  the  17th  May,  directed  »een  dissolved, 

J  andtbe!7ih 

to  Mr.  Commissioner  luerivale,  and  that  the  separate  section  of  the  6 
fiat  issued  on  the  27th  May,  directed  to  Sir  C.  F.  on'y  applies  to 
Williams,  and  that  it  would  be  for  the  mutual  benefit  of  ships?* 
the  estate,  that  the  same  Commissioner  should  act  under 
both  fiats;  the  accounts  being  so  blended,  that  there 
would  be  a  difficulty  in  working  the  separate  fiat  before 
a  different  Commissioner,  and  with  a  different  official 
assignee. 

Sir  John  Cross.  The  17th  section  of  the  6  Geo.  4. 
c.  16.  prescribes,  that,  after  a  commission  issued  against 
two  or  more  members  of  a  firm,  any  other  commission 
issued  against  any  other  member  of  the  firm,  shall  be 
directed  to  the  same  Commissioners  to  whom  the  first 
commission  was  directed. 

t  t  2 
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1842.         Mr.  Anderdon.   That  section  only  applies  to  existing 
in  thTmalterof  partnerships.    In  the  present  case  the  partnership  has 
Simmons,     ^en  dissolved,  before  the  fiat  issued. 

Brooke  ' 
and  others. 

Sir  John  Cross.  You  may  take  an  Order  that  the 
separate  fiat  shall  go  to  the  same  Commissioner  as  the 
former  one ;  that  is,  I  think,  only  giving  proper  effect 
to  the  meaning  of  the  17th  section.  But  this  Court  can- 
not dictate  to  the  Commissioner,  what  particular  official 
assignee  he  shall  employ. 


May  31  and         Ex  parte  Magnus.— -In  the  matter  of  Magnus. 

June  2. 

Sw  a'delir  THIS  was  the  bankrupt's  petition  to  annul  the  fiat,  on 

bill  of  exchange  tne  Sroun^  °^  tne  insufficiency  of  the  petitioning  credi- 

is  given,  is  lor's  debt.    There  were  two  petitioning  creditor's  debts, 

thereby  com- 
pletely extin-  one  of  79/.,  claimed  by  Messrs.  Rogers,  and  another  of 
euished,  so  as  to  ? 

be  incapable  of  78/.,  claimed  by  Messrs.  Holtum,  and  both  were  dis- 

fia^nheblii  puted;  but  the  dispute,  as  to  the  former,  was  as  to  the 

a^dn2°oCut  of '  facts  merely.    The  latter  debt  was  made  up  in  part  of 

onh^edhor  tne  Pricc  °f  certain  goods  sold  and  delivered  by  Messrs. 

the'Jctofbank^  Hoi  turn  to  the  bankrupt.    But  for  this  amount  the 

ruP!?y*  bankrupt  had  indorsed  and  delivered  to  them  a  bill  of 

\\  here,  on  a  r 

for'wantof a0"'  excnange>  wn>cn  they  had  negociated;  and  it  was  now 
petitioning  ere-  8WOrDj  that  the  bill  was  not  in  their  hands  at  the  time 

ditor's  debt,  the 

validity  of       when  the  act  of  bankruptcy  was  committed. 

the  debt  is 
a  fair  subject 

Courtwiii allow     Mr.  Kenyon  Parker ;  and  Mr.  Wright,  for  the  peti- 

itin7over?to0    tion.    The  case  is  settled  by  Ex  parte  Bo t (en  (a),  the 

5ppHc«ionr°tro,D  circumstances  of  which  were  the  same.  Sir  O.  Rose 
substitute  a  new 

ditor'sdebt.Cre*  <*)  Mont  Ac  Bli.  412. 
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there  said,  "  The  debt  is  clearly  bad,  for,  at  the  time  the  1843. 

fiat  issued,  it  had  been  transferred  to  the  indorsee  of  the  Kx  partc 
bill."   They  also  referred  to  Ex  parte  Douthat{a). 


Mr.  Anderdon,  for  Messrs.  1 1 ol turn.  This  case  is  dis- 
tinguishable from  Ex  parte  Botten,  cited;  for  the  affidavit 
here  only  states  that  the  bill  was  not  in  the  petitioning 
creditors'  hands  at  the  time  of  the  act  of  bankruptcy,  and 
does  not  say  that  it  was  out  of  their  possession  when  the 
fiat  issued.  And  the  authority  itself  is  not  conclusive, 
there  having  been  no  contest  upon  the  subject.  [Sir  J. 
Cross.  It  was  merely  the  opinion  of  one  of  the  judges, 
the  others  were  absent;  and  the  application  was  merely 
to  substitute  a  new  petitioning  creditor's  debt,  which  no 
one  opposed.  Have  you  looked  at  Ex  parte  Patz- 
ker{b)7.]  The  fiat  there  was  annulled  on  a  different 
ground,  and  the  petitioning  creditor's  debt  was  held  to 
be  good. 

The  15th  section  of  6  Geo.  4.  c.  16.  enables  a  person, 
who  has  given  credit  to  a  trader  for  valuable  considera- 
tion, for  any  sum  which  shall  not  have  become  payable 
at  the  time  such  creditor  committed  an  act  of  bank- 
ruptcy, to  be  a  petitioning  creditor,  whether  he  shall  have 
any  security  or  not ;  the  last  provision  being  introduced 
for  the  first  time  by  that  act.  Now  there  was  a  debt 
here  for  goods  sold  and  delivered ;  and  whether  the  bill 
extinguished  that  debt  or  not,  could  not  be  told  until  it 
was  paid.  In  the  meantime  it  was  a  security.  In  Ex 
parte  Douthat,  it  was  held  that  a  commission  might 
issue  against  the  drawer  of  a  bill,  although  the  bill  had 
not  been  presented,  and  was  not  in  fact  due. 

(«)  4  B.&  Aid.  67.  (6)  3  M.&  A.  326;  2  Dca.  469 
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l  reply.    The  distinction  attempted  to 


be  drawn  betw  een  this  case  and  Ex  parte  Botten  a)  is 
untenable ;  for  the  important  fact  is,  the  debt  being  due 
at  the  time  of  the  commission  of  the  act  of  bankruptcy. 

Sir  John  Cross.  I  own  that  if  it  were  not  for  the 
authority  of  Ex  parte  Botten,  I  should  have  inclined  to 
think  that  the  contingency  which  existed  of  the  bill 
being  dishonoured,  and  of  the  creditor  being  thereby 
remitted  to  his  original  debt,  would  have  been  sufficient 
to  constitute  that  debt  a  sufficient  foundation  for  a  fiat, 
within  the  meaning  of  the  act ;  and  that  for  this  purpose 
it  should  not  be  considered  as  extinguished,  but  that  its 
extinction  would  depend  upon  the  ultimate  payment  of 
the  bill  of  exchange.  As,  however,  a  very  strong 
opinion  was  expressed  by  one  of  the  judges  of  this  Court 
in  the  case  referred  to,  I  must  take  time  to  consider 
whether  I  am  not  bound  by  that  authority. 


On  this  day,  his  Honour  suggested  that  the  best  way 
of  meeting  the  difficulty  would  be,  to  substitute  the 
holder  of  the  bill  as  petitioning  creditor. 

Mr.  Kenyon  Parker  objected,  that  this  had  never 
been  done  upon  a  petition  to  annul;  but 

His  Honour  considered  the  point  in  dispute  as  suffi- 
ciently doubtful,  to  justify  him  in  ordering  the  petition 
to  stand  over,  for  the  purpose  of  substituting  a  new  peti- 
tioning creditor's  debt. 


Cur.  adv.  vult. 


Ordered  accordingly. 


(a)  Moot.  &  B.  412. 
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1842. 


Ex  parte  Mary  Ann  Hakewill  and  T  Hake- 
will. — In  the  matter  of  Ashford  Wise,  Nicholas 
Baker,  and  William  Searle  Bentall.  seytantt*  /«»«, 

June  2. 

1  HE  petitioner,  Mary  Ann  Hakewill,  was  the  mother  of  a  marriage  set- 
the  other  petitioner,  and  by  this  petition  they  appealed  that  it  hild  bcc'n 
from  the  rejection  of  a  proof  against  the  separate  estate  dlbT^hould  be 
of  Bentall,  in  respect  of  a  breach  of  trust  alleged  to  have  ***^nc* t0  lhe 

'  r  °  trustees,  upon 

been  committed  by  him,  as  the  surviving  trustee  of  the  H™*'  ?fler  caU" 

J  °  ing  it  in,  to 

marriage  settlement  of  Mary  Ann  Hakemll.    The  set-  invest  the 

money  upon 

dement  was  dated  the  29th  September  1812,  and  the  such  security  as 

.  .  .         should  be  ap- 

question  turned  upon  the  construction  of  its  provisions,  proved  of  by  the 
as  explained  by  the  recitals.  The  material  recitals  were,  falher^uher  " 
that  a  sum  of  400/.  was  due  to  the  intended  husband,  Kaf^pTsonai 
and  his  father,  in  respect  of  the  purchase  money  of  a  ^"wUnessiog'' 
freehold  estate,  and  that  it  had  been  agreed  between  the  J^gned  upon" 
parties  to  the  settlement,  that  this  sum  should  be  paid  to  Snu^n""|^ 
the  bankrupt,  W.  S.  Bentall,  and  one  William  I  fan-  lhe  samc  on  g°- 

■  vernment,  real, 

naford,  upon  trust  to  lend  or  invest  the  same  upon  such  or  pcrsona.1 

curity,  or  in  the 

security  or  securities  as  should  be  approved  of  by  the  purchase  of 

lands,  at  the 

intended  husband,  and  his  father,  either  upon  govern-  sole  order,  and 
ment,  real,  or  personal  securities,  or  in  the  purchase  of  rection,  consent, 
lands  and  hereditaments  either  in  fee,  or  for  terms  of  onh^fusbanT 
years,  and  to  pay  the  annual  proceeds  to  the  father  for  J"fhe  survivor', 
life,  then  to  the  intended  husband  for  life,  and  after  the  |^jnJ,^f 
decease  of  both  of  them,  to  the  petitioner,  Mary  Ann  Hake-  on  tl,c  uus,s 

1  w        »/  therein  men- 

will,  and  such  children  of  the  marriage  as  the  husband  Uoncd.  Then 

°  followed  the 

should  appoint,  and  for  want  of  such  appointment,  to  the  fust*,  and  a 

power,  in  die 

eldest,  or  only  son  of  the  marriage.    By  the  witnessing  usual  form,  for 

•iiiur  thetrustecs.with 

part  of  the  deed,  the  father  and  son  assigned  the  debt  of  the  consent  of 

the  husband  and 

bis  father,  or  the  survivor,  in  writing,  to  invest  the  trust  money  in  the  iunds,  or  on  real  security, 
or  in  the  purchase  of  freehold  or  leasehold  estate*.    Held,  that  the  last  clause  controlled  and 


interpreted  the  former  parts  of  the  settlement ;  and  that  a  loau  of  the  UxiA  fund  to  a  bank,  in 
which  ooe  of  tho  trustees  was  a  partner,  on  an  interest -note,  without  a  written  consent,  was  a 
breach  of  trust,  constituting  a  provable  debt  against  the  separate  estate  of  the  trustee. 
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-KW.  to  Bfiii.U  and  Hannaford,  upon  trust  immediately 
t0  P'*0*  om      u  **>  J  sum  of  400/.,"  upon  the  bond  of  the 
A"t""Jii    P"1^**"  of  the  estate  from  whom  the  debt  was  due,  at 
interest,  at  the  rate  of  a/,  per  centum  per  annum ;  and 
during  such  time  as  the  same  should  remain  on  such  secu- 
rity, or  on  calling  in,  or  on  receiving  the  same,  and  then 
investing  she  same  sum  in  government,  real,  or  personal 
security,  or  in  the  purchase  of  lands  or  leaseholds,  but  at 
the  sole  order,  and  by  the  sole  direction,  consent,  and 
approbation  of  the  father  and  son,  and  the  survivor  of 
them,  to  stand  possessed  thereof,  upon  trust  to  pay  over 
the  interest,  dividends,  and  rents  unto  the  father  for  life, 
and  after  his  death,  to  the  son  for  life,  and  after  the 
deaths  and  deceases  ot*  both  father  and  son,  to  pay  the 
interest.  proc:s,  dividends,  and  rents,  of  the  principal 
sum  of  4<\V..  .md  the  security  or  securities  for  the  same, 
and  the  interest  ar.d  produce  thereof,  to  the  petitioner, 
-Vw:-'-;  At%  /i\:<ev;.V,  for  her  life,  and  to  the  children  of 
the  marriage,  as  the  husband  should  appoint;  following 
the  language  of  the  recital.    And  there  was  a  power  for 
the  trustees,  from  t::ne  to  time,  wish  the  consent  of  the 
rather  and  son,  or  the  survivor  of  them,  to  be  testified  by 
some  tcriuxc  iuhut  his  or  their  hands,  and  after  the 
decease  of  the  survivor  of  them,  of  the  trustees'  own 
authority,  to  lay  out  and  invest  the  principal  sum  of 
money  thereby  assigned  at  interest,  either  in  or  upon  any 
of  the  stocks  or  tends  of  Great  Britain,  or  upon  real 
securities  in  England,  and  to  vary  such  securities  from 
time  to  time  as  occasion  should  require,  or  as  the  father 
and  son,  or  the  survivor  of  them,  and  after  the  decease 
of  the  survivor  of  them,  the  trustees  should  think  fit ;  and 
upou  trust,  that  the  trustees  should,  if  thereunto  requested 
by  the  frther  and  son.  or  the  survivor  of  them,  by  any 
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writing  under  his,  her,  or  their  hand  or  hands,  lay  out  1842. 
and  invest  all  or  any  part  of  the  sura  of  400/.,  or  the  k7^c 
produce  of  the  stocks,  funds,  and  securities,  in  and  upon  Hakkwux 

and  another. 

which  the  same  should  be  invested,  in  the  purchase  of 
freehold  or  leasehold  estates. 

Soon  after  the  execution  of  the  settlement,  the  bank- 
rupt Bentall,  and  his  co-trustee,  placed  out  the  sum  of 
400/.,  mentioned  in  the  settlement,  upon  the  bond  of  the 
person  from  whom  the  debt  was  due,  and  received  the 
interest  thereon,  which  they  applied  according  to  the 
trusts  of  the  settlement.  In  1812  the  father  died.  The 
debt  was  paid  in  the  year  1828  ;  and  the  amount  was  in 
1830  invested  by  the  trustees  in  the  purchase  of  513/. 
Ss.  3  per  cent,  consols.  In  1838,  however,  they  sold 
out  this  sum  of  stock,  which  produced  452/.  13s.  9d., 
and  they  paid  over  521.  13.v.  9d.t  part  of  this  sum,  to  the 
husband  for  his  own  use,  and  paid  the  sum  of  400/.,  the 
residue  thereof,  into  the  hands  of  the  bankrupts,  who 
were  bankers  at  Totness,  taking  from  them  an  interest 
note.  A  credit  to  that  amount  was  accordingly  given  by 
the  bank  to  their  own  partner  Bentall,  and  his  co-trustee, 
as  trustees  of  the  settlement;  and  interest  at  31.  percent, 
on  the  400/.  had  been  regularly  paid  to  the  person  en- 
titled to  the  interest  on  the  fund  under  the  settlement, 
up  to  the  31st  of  December  1840.  The  co-trustee  had 
since  died,  as  had  also  the  husband,  leaving  the  two 
petitioners,  his  widow,  and  his  eldest  son,  and  without 
having  exercised  the  power  of  appointment.  The  fiat 
having  issued  in  1841,  the  petitioners  tendered  a  proof 
for  400/.  against  the  separate  estate  of  Bentall,  which 
the  Commissioners  declined  to  admit.  From  this  deci- 
sion the  petitioners  now  appealed. 

On  the  part  of  the  respondents,  the  assignees,  an 
affidavit  of  the  bankrupt,  Bentall,  was  read,  whereby  he 
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1842.  deposed,  that  the  sale  of  the  consolidated  Bank  Annui- 
Kx  parte  ties  was  mau<e  at  tne  express  and  sole  order,  direction, 
consent,  and  approbation  of  the  husband,  and  that  the 
investing  the  sum  of  400/.,  part  of  the  proceeds  of  the 
sale,  in  the  banking  firm,  at  interest,  on  their  promissory 
note,  was  at  the  sole  direction,  consent,  and  approbation 
of  the  husband,  and  that  the  sum  remained  so  invested 
up  to  the  time  of  the  bankruptcy. 

Mr.  Kenyon  Parkert  and  Mr.  Faber,  for  the  peti- 
tioners. This  is  a  clear  case  of  breach  of  trust.  The 
settlement  only  empowers  the  trustees  to  invest  the 
money  in  the  funds  or  upon  real  securities,  and  this  was 
only  to  be  done  at  the  request  in  icriting  of  the  husband 
and  his  father,  or  the  survivor  of  them.  Now  the  sale 
in  this  case  was  made  in  the  lifetime  of  the  husband ;  and 
although  the  surviving  trustee,  one  of  the  bankrupts, 
swears  that  it  was  done  at  the  sole  direction,  consent, 
and  approbation  of  the  husband,  he  does  not  venture  to 
allege,  that  such  consent  was  given,  as  the  settlement 
required  it  to  be,  in  writing.  It  is,  moreover,  not  com- 
petent for  the  tenant  for  life,  by  directing  an  investment 
in  a  particular  security,  to  exempt  the  trustees  from 
responsibility,  if  the  investment  should  turn  out  to  be 
an  improper  one.  They  are  to  exercise  their  own  dis- 
cretion upon  the  subject.  At  all  events,  it  is  not  com- 
petent for  them  to  lend  the  trust  monies  to  a  firm,  of 
which  one  of  the  trustees  is  a  partner;  Langaton  v. 

Ollicant(a),  v.  Walker  (b),  where  the  Master  of  the 

Rolls  said,  "  when  a  testator  empowers  three  executors 
to  lend  money  on  personal  security,  he  must  be  taken  to 
rely  upon  the  united  vigilance  of  the  three,  with  respect 

(a)  Cooper,  33.  (»)  5  Ross.  7. 


Digitized  by  Google 


CASES  IN  BANKRUPTCY.  611 

to  the  solvency  of  the  borrower.    If  two  of  the  three  18*2. 
lend  it  to  the  third,  this  object  is  defeated,  and  it  is  a     Ex  parle 

breach  of  trust."  Hakewiu. 

and  toother. 

Mr.  Keene,  for  the  assignees.  The  trustees  had  no 
discretion  to  exercise  in  this  case,  the  trust  being  to 
invest  the  money  upon  government,  real,  or  personal 
security,  but  at  the  sole  order,  and  by  the  sole  direction, 
consent  and  approbation  of  the  father  and  son,  or  the 
survivor  of  them.  This  circumstance  completely  dis- 
tinguishes the  case  from  the  cases  cited. 


Mr.  Kenyon  Parker,  in  reply,  was  slopped  by  the 
Court. 


Sir  John  Cro99.  In  1833,  which  was  eight  years 
before  the  bankruptcy,  the  sum  of  400/.  was  invested  on 
government  securities,  in  the  name  of  one  of  the  bank- 
rupts and  another  person,  as  trustees  under  an  indenture 
of  settlement,  executed  in  the  year  1812.  It  continued 
so  invested  for  five  years,  without  being  disturbed;  but  at 
the  end  of  that  period,  for  some  reason  which  has  not 
been  assigned,  the  trustees  thought  fit  to  sell  out  that 
stock,  and  to  place  part  of  the  proceeds,  amounting  to 
400/.,  in  the  bank  of  the  bankrupts,  and  to  make  the 
tenant  for  life  a  present  of  the  difference.  I  have  looked 
at  BentalVs  affidavit,  to  see  his  account  of  this  transac- 
tion, and  why  it  took  place.  He  explains  it  thus,  that 
the  sale  of  the  stock  was  made  at  the  express  sole  order, 
direction,  consent,  and  approbation  of  Mr.  Hakewill, 
following  the  exact  words  of  the  settlement,  but  without 
stating  a  single  particular  with  reference  to  what  occurred 
on  the  occasion,  or  in  what  manner  the  consent  and 
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1812.      approbation  were  expressed.    The  use  of  such  general 
Ex  parte     expressions  lead  me  to  suppose,  that  there  was  some- 

mm 

aid  another.  tnm8  e^se  m  tne  maller>  which  it  was  not  convenient 
to  state.  I  think,  that  Hakewill  was  tempted  to  give 
his  consent  by  the  bonus  of  50/.  The  trustee  derived 
profit  as  a  banker,  by  getting  this  money  into  the  con- 
cern, and  I  think  the  main  motive  of  selling  out  the 
stock  was  to  enable  the  trustee  to  use  the  money  for  his 
own  purposes.  I  consider  it  nothing  else  than  a  breach 
of  trust. 

But  if  the  question  is  to  depend  upon  something  more 
technical,  only  let  us  look  at  the  words  of  the  settlement 
themselves.  The  part  of  the  instrument,  by  which  the 
power  of  varying  securities  is  expressly  given,  requires 
the  consent  of  Thomas  Hakewill  the  elder  and  Thomas 
Hakewill  the  younger,  or  the  survivor  of  them,  to  be 
testified  by  some  writing  under  their  or  his  hands  or 
hand.  And  I  think  the  intent  of  the  clause  was  to  con- 
trol, qualify,  and  define  the  other  parts  of  the  deed,  in 
which  the  power  is  only  incidentally  referred  to,  and  that 
the  clause  was  introduced  for  no  other  purpose.  As  the 
consent  of  the  tenant  for  life  was  never  obtained  in 
writing,  it  appears  to  me  that  a  breach  of  trust  was 
committed,  and  that  the  proof  must  be  received  as  prayed 
by  the  petition. 

Mr.  Kenyon  Parker  asked  for  costs. 

Sir  John  Cross.  I  cannot  charge  the  other  creditors 
with  these  costs.  Besides,  it  would  not  be  the  usual 
course,  on  an  appeal  from  the  decision  of  the  Commis- 
sioners. 
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1842. 

Ex  parte  Gregory  and  others.  —  In  the  matter  of  wv^ 
Francis  Wakefield  and  Charles  Greaves  Wake- 
field.  Serjeanti'  Inn, 

June  2. 

THIS  was  a  petition  of  the  trustees  of  certain  stock,  Dividend  war. 

praying  that  the  dividend  warrants,  which  they  had  en-  the  bankrupts,  in 

trusted  to  the  bankrupts,  for  the  purpose  of  receiving  of^tockSroke", 

the  dividends  on  the  stock,  and  which  the  bankrupts  had  !rHi°5?S? 

deposited  with  a  third  person,  as  a  security  for  their  own  thich"^  had 

debt,  might  be  delivered  up  to  the  petitioners.    It  ap-  jl^^0r^r 

peared  that  the  bankrupts  were  stockbrokers,  and  were  offered  to  be 
*  r  delivered  ap  to 

the  agents  of  the  trustees  to  receive  the  dividends  in  tnwttea.  wno 

had  employed 

question.  the  bankrupts  as 


Mr.  Bacon,  for  the  petition,  cited  Davis  v.  The  Bank 
of  England  {a\  and  The  Bank  of  England  v '.  Davis  (b). 

■ 

The  assignees  appeared  by  counsel  to  submit  to  any 
Order. 

The  Court  made  the  Order  as  prayed  (c). 

(a)  2  Bing.  393.  (c)  Ex  ithtiont  Mr.  Ayrton. 

(b)  SB.kC.  185. 


Ex  parte  John  Turner,  and  Hannah,  his  Wife, 
William  West  Turner,  and  Cornelius  Hufton 
Turner.  —  In  the  matter  of  Joseph  West  and 
another. 

Serjeants'  Inn, 
Jun*  3. 

THIS  was  the  petition  of  legatees,  for  payment  in  full  A  pecuniary  1«. 

gatee  is  entitled 

of  their  legacy,  out  of  the  dividends  declared  upon  a  tobepaidinfuii, 

_  .  _      -  .  out  ol  a  dividend 

proof,  in  respect  of  a  devastavit.  payable  on  a 

proof  made  io 

respect  of  a  devastavit  coromitied  by  a  bankrupt,  who  is  executor  and  residuary  legatee. 
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1842.  The  will  was  that  of  one  Joseph  Hufton,  dated  the 
Ex  parte  ^tn  October  1823,  whereby,  after  bequeathing  several 
arid  others.  sPec'fic  an(l  pecuniary  legacies,  the  testator  gave  and 
bequeathed  to  his  niece,  the  petitioner,  Hannah  Turner, 
100/.,  to  be  paid  by  his  executor,  within  six  months 
after  his  decease,  free  from  the  debts,  controul,  or  en- 
gagements of  her  husband.  And  he  gave  and  bequeathed 
all  the  rest,  residue,  and  remainder  of  his  estate  and 
effects,  wheresoever  and  whatsoever,  to  his  nephew, 
Joseph  West  (one  of  the  bankrupts) ;  and  directed  that 
such  residue  (if  any)  should  be  applied,  divided,  and 
disposed  of,  by  the  said  Joseph  West,  amongst  such  and 
so  many  of  his  the  said  testator's  relations,  at  such  times, 
and  in  such  parts  and  proportions,  as  the  said  Joseph 
West  might  think  proper,  without  being  subject  or  liable 
to  render  any  account  thereof  to  such  relations,  or  any 
of  them ;  and  the  testator  appointed  Joseph  West,  with 
Robert  West,  Thomas  West,  and  Benjamin  Clarh,  exe- 
cutors of  that  his  will.  By  a  codicil,  the  testator  revoked 
the  bequest  of  the  legacy  of  100/.  to  the  petitioner, 
Hannah  Turner,  and  in  lieu  thereof  directed  his  execu- 
tors to  pay  the  interest  of  the  sum  of  100/.  to  the  peti- 
tioner, Hannah  Turner,  during  her  life;  and  after  her 
decease,  to  pay  the  principal  sum  of  100/.  unto  and 
equally  amongst  her  three  sons,  the  petitioners,  William 
West  Turner,  and  Cornelius  Hufton  Turner,  and  Joseph 
Turner,  since  deceased,  as  and  when  they  should  seve- 
rally attain  twenty-one,  with  benefit  of  survivorship, 
between  and  amongst  them,  in  case  any  of  them  should 
die  under  that  age,  without  leaving  lawful  issue.  The 
will  was  proved  by  the  bankrupt,  who  paid  the  debts 
and  legacies,  except  the  legacy  of  100/.,  which  was  never 
invested  according  to  the  directions  of  the  will,  nor  was 
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any  interest  paid  in  respect  of  it ;  the  amount  due  on 
account  of  principal  and  interest  being  137/.,  on  the  25th 
January  1837,  when  the  fiat  issued.  Under  an  Order 
of  the  Court,  the  bankrupt  had  proved  against  his  own 
estate  for  402/.  14*.  7</.,  in  respect  of  the  devastavit 
which  he  had  committed,  and  the  dividends  on  the  proof 
amounted  to  156/.  1*.  4d.t  which  sum  was  to  abide  the 
further  direction  of  the  Court.  The  assignees  con- 
tended, that  a  dividend  only  was  payable  on  the  legacy 
of  100/.  (a). 

Mr.  Keene,  for  the  petition. 

Mr.  Anderdon,  for  the  assignees. 

Sir  John  Cross.  If  any  other  person  than  the  bank- 
rupt had  proved,  that  person  would  have  received  this 
156/,;  and  can  there  be  any  doubt  that  he  would  have 
had  to  pay,  in  the  first  place,  the  legacy  of  100/.,  and 
then  the  remainder  only  to  the  assignees,  as  the  bank- 
rupt's representatives  ?  The  petitioners  are  entitled  to 
100/.  of  the  156/.,  but  not  to  interest. 

Ordered  accordingly. 

(a)  See  Dyou  v.  Dyou,  1  P.  W.  305 ;  Ex  parte  Chadwin,  3  Swansl.  387  ; 
Willmott  v.Jenkint,  1  Bea.  401  ;  Morris  v.  Livie,  1  Y.  &  C.  N.C.  380. 


1842. 
>*\^ 

Ex  parte 

Tl'RNER 

and  others. 
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1842. 

Ex  parte  Mary  Anne  Moore  and  George  St.  Johx 
s<rj*antt'  inn,  Keel. — In  the  matter  of  Moore. 

June  3. 

Residuary  per.  THIS  was  the  petition  of  the  executrix  and  executor  of 

sonal  estate  is  1 

bequeathed  to    the  will  of  Thomas  Glover,  deceased,  praying  that  the 

the  testator  s  r    J  ° 

widow,  and  two  assignees  might  be  ordered  to  deliver  up  a  part  of  the 

other  trustees.  °  r  r 

who  are  also  the  testator's  assets,  consisting  of  specific  articles  of  furni- 

eiecutors  and 

executrix  of  i he  ture,  of  which  the  assignees  had  taken  possession,  among 

will,  upou  trust      ,  n       «  i      i        •      i     %  •  a  i 

to  he  converted,  other  property  found  by  them  in  the  house  occupied  by 

with  all  possible    .     ,  , 
speed,  into  mo-  the  bankrupt. 

Si'iiuSf  puf.  T1,e  petitioner,  Mart,  Anne  Moore,  who  was  the  bank- 
unity  forihean*  ™pt  Wife,  was  the  widow  of  the  testator,  Thomas  Glover, 
hm  of  the       wi,0  jigj  on  the  1 .5th  November  1828.  having  made  his 

widow  and  chil-  ° 

dren;  and  the    will  in  the  following  terms:  This  is  the  last  will  and  tes- 

trustees  are  di-  ° 

rected  to  pay     taraent  of  me  Thomas  Glover,  late  of  Holloway,  surgeon. 

the  annuity  to 

the  wife,  for  the  After  the  payment  of  all  my  just  debts  and  funeral  ex- 
be  nefi to? the  penses,  I  give  and  bequeath  all  the  residue  of  my  pro- 
thefestator'sf,er  perty  to  Mary  Ann  Glover,  my  lawful  wife,  also  to  John 
widow  il>0per.  Glover,  senior,  of  Montague  Square,  London,  and  to 
rc^\rbust!2e!  Geor9e  St'  John  Keel>  excise  officer»  London,  in  trust 
sesstin  o/^pe  t0  convert  tne  same>  wi*h  aH  possible  speed,  into  money, 
afic  articles  of  an(j  to  iav  out  the  same  in  the  purchase  of  an  annuity, 

furniture,  part  '  * 

of  the  residuary  for  the  lives  of  my  dear  wife  and  children,  on  govern- 

esute;  and  eight 

years  after  the    ment,  freehold,  or  other  good  and  sufficient  security,  at 

testator's  death 

she  marries      the  sole  discretion  of  my  said  trustees,  and  to  stand  pos- 

again,  and  takes  ,     „       .  .      .  »  .  , 

these  articles  to  sesscd  ot  such  annuity  in  trust,  and  to  pay  the  same,  as 

the  husb&od's 

house,  where  lt  becomes  due,  unto  Mary  Ann  Glover,  for  the  sole  use 
cMld^mide    and  bencfit  °f  ^  Sakl  chi,dren  »  and  1  do  dec,are  that 

with  her;  and    the  recejpt  0f  my  trustees,  or  the  survivor  of  them,  in 

after  six  years  r  J  1 

more,  the  second  case  0f  saje  sliall  be  a  sufficient  discharge  to  the  pur- 

husband  he-  1  *  r 

comes  bankrupt,  chaser  or  purchasers  of  such  annuity;  and  I  do  further 

Held,  that  the  1  " 

trustees  of  the 

will  could  not  claim  the  furniture  from  the  assignees. 

A  bankrupt's  wife,  failing  on  petition,  not  ordered  to  pay  costs. 
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declare  and  appoint  the  said  Mary  Glover,  John  Glover,  1842. 
and  George  St.  John  Keele,  as  above  described,  ex-  E^pUta 
ecutors  of  this  ray  will.  In  witness  whereof,  &c." 
The  testator  left  one  son  and  two  daughters  him  sur- 
viving. The  will  was  proved  by  the  petitioners  alone, 
power  being  reserved  for  the  other  executor  to  prove. 
No  sale  was  made  of  the  testator's  household  furniture, 
but  it  remained  in  the  possession  of  his  widow  and  the 
testator's  surviving  children,  who  had  continued  to  reside 
with  their  mother  ever  since  the  testator's  death. 

In  June  1836,  the  widow  married  the  bankrupt,  and 
thereupon  went  with  the  children  to  reside  in  the  bank- 
rupt's house,  taking  with  her  the  household  furniture  of 
her  late  husband,  the  sale  of  which  the  petitioners  post- 
poned during  the  minority  of  the  children,  considering 
this  course  most  for  their  benefit. 

The  fiat  issued  on  the  3rd  January  1840. 

Mr.  Bacon,  in  support  of  the  petition.    The  rule  is 
clear,  that,  if  the  bankrupt  is  the  true  owner  as  trustee, 
and  his  possession  is  consistent  with  the  trust,  the  case 
does  not  fall  within  the  72nd  section.   [Sir  John  Cross. 
How  can  the  possession  be  said  to  be  consistent  with  the 
trust,  when  the  will  directs  the  property  to  be  sold  with 
all  convenient  speed,  and  it  is  now  unsold  after  the  lapse 
of  fourteen  years  ?]   The  widow  was  entitled  to  the  pro- 
ceeds of  the  property  during  her  life  for  the  benefit  of 
the  children,  and  if  the  executors  considered  it  for  the 
children's  advantage  that  the  sale  should  be  postponed, 
that  was  an  exercise  of  their  discretion,  which  can  only 
be  questioned  in  the  Court  of  Chancery,  on  the  applica- 
tion of  the  cestui*  que  trust.    No  Master  would  report 
in  this  case  that  a  sale  would  have  been  beneficial  to  the 
VOL.  ii.  u  u 
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1842.  infants.  [Sir  John  Cross.  It  was  decided  in  the  case  of 
eTp^  Quick  v.  Staines  (a),  that  if  an  executrix  use  the  goods 
Moore      0f  tne  testator  as  her  own,  and  marry,  and  then  permit 

and  another. 

the  goods  to  be  treated  as  the  property  of  her  husband, 
they  may  be  taken  in  an  execution  against  him.]  Here 
the  property  was  held  by  the  widow,  as  trustee,  which  is 
different  from  the  case  of  a  mere  executrix ;  Ex  parte 
Martin(b).  The  law  is  settled  with  regard  to  a  trust  by 
Ex  parte  Horwood(c),  where  furniture  was  held  upon 
trust  for  a  widow  for  life,  and  after  her  death,  for  her 
daughter.  The  trustee  assigned  it  to  a  second  husband 
of  the  tenant  for  life,  thereby  committing  a  breach  of 
trust;  and  although  the  second  husband  dealt  with  the 
furniture  as  his  own,  and  actually  sold  part  of  it,  his 
assignees,  on  his  becoming  bankrupt,  were  not  allowed 
to  retain  it.  The  Court  always  gives  effect  to  the  trust, 
and  does  not  suffer  it  to  be  affected  by  the  bankruptcy 
of  the  trustee,  where  the  property  can  be  distinguished; 
and  so  it  was  held  in  a  court  of  law  in  the  Earl  of 
Shaftesbury  v.  Russell  (d),  which  was  decided  upon  the 
statute  43  Geo.  3.  c.  99.  s.  38.,  whereby  collectors  of 
taxes  have  the  same  remedies  as  creditors  under  a  bank- 
ruptcy. It  was  there  held,  that  although  the  Duke  of 
Marlborough  had  the  apparent  ownership  of  the  furniture 
at  Blenheim,  yet  as  that  state  of  things  was  consistent 
with  the  provisions  of  his  settlement,  no  seizure  could 
be  made. 

Mr.  Randall,  for  the  assignees,  was  stopped  by  the 
Court. 

(a)  1  B.  &  P.  293,  and  see  Gaiktll  v.  Manhall,  2  Mo.  Ac  Mai.  133, 
and  Ex  part*  Mai**,,  2  M.  fit  A.  351. 
(6)  2  Ro.331. 

(c)  Mont.  5c  M'Ar.  169  j  Mont.  24,  S.  C.  on  appeal. 

(d)  1  B.  fit  C.  666. 
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Sir  John  Cross.  In  1828,  that  is  to  say,  fourteen  1842. 
years  ago,  the  first  husband  of  Mrs.  Moore  appointed 
her  his  executrix,  and  directed  the  residue  of  his  property  t0JI1JJJ>0*lJer 
to  be  converted  into  money  with  all  possible  speed,  and 
the  proceeds  to  be  laid  out  in  an  annuity.  Now,  instead 
of  converting  the  property  into  money,  according  to  this 
direction,  with  all  possible  speed,  no  Step  is  taken  to 
indicate  an  intention  of  carrying  the  direction  into  effect ; 
but  the  widow  thought  fit,  considering  it  perhaps  to  be  for 
the  benefit  of  the  family,  though  of  that  I  cannot  judge, 
to  take  to  herself  this  property.  By  so  doing,  she  com- 
mitted a  devastavit,  and  made  the  goods  her  own.  She 
has  retained  them  for  fourteen  years  in  her  own  posses- 
sion, without  making  any  schedule  of  them,  or  doing  any 
thing  to  show  that  they  were  trust  property.  Eight 
years  afterwards  she  married  the  bankrupt,  and  upon 
that  occasion  this  property  was  not  scheduled  or  distin- 
guished in  any  way,  but  was  carried  by  her  to  the  house 
of  her  husband,  and  thenceforth  used  and  enjoyed  by 
him,  without  any  claim  being  set  up  to  them  as  trust 
property  until  this  bankruptcy  took  place.  I  think, 
therefore,  that  this  trust  was  never  considered  as  having 
any  existence  before  the  bankruptcy  occurred,  which  was 
fourteen  years  after  the  property  was  given  to  the  widow 
to  be  converted  into  money  as  soon  as  possible.  I  con- 
sider it  as  property  which  she  thus  appropriated  to  herself 
and  made  her  own.  She  was  responsible  to  the  children 
for  her  administration  of  the  estate,  and  of  course  did  not 
get  rid  of  that  responsibility  by  her  conversion  of  the 
property  to  her  own  use.  But  I  am  of  opinion,  that  the 
property,  as  regards  the  world  at  large,  had  long  since 
ceased  to  be  the  property  of  the  testator.  The  case  of 
Quick  v.  Staines  is  decisive  of  the  question;  there, 

v  v  2 
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1842.  exactly  as  occurred  in  this  case,  the  executrix  used  the 
goods  of  the  testator  as  her  own.  and  afterwards  married, 

Ek  parte  S 

Moor  r  and  then  used  the  goods  as  those  of  herself  and  her  hus- 
band ;  and  it  was  decided,  that  they  might  be  taken  in 
an  execution  against  the  husband.  Therefore,  by  the 
general  law,  independently  of  the  72nd  section  of  the 
bankrupt  act,  the  point  is  settled  against  the  claim  of  the 
petitioners. 

Mr.  Randall  asked  for  costs. 

Mr.  Bacon  objected,  that  the  assignees  had  suggested 
a  petition  as  the  cheapest  mode  of  trying  the  question. 

Sir  John  Cross.  If  the  bankrupt  had  presented  this 
petition,  he  would  have  paid  no  costs,  and  I  conclude 
that  his  wife  is  no  better  able  to  pay  them. 

Petition  dismissed  without  costs. 


Serjeant*'  Ihu,  Ex  Parte  Nbalr. — In  the  matter  of  Neale. 

June  4  and  20.  r__ 

A  Commis-  1  HE  question  in  this  case  was,  as  to  the  sufficiency  of 

sioner,  who  has  p  .      .                  ...                      -        .  , 

approved  or  the  &n  act  of  bankruptcy,  which  was  alleged  to  have  been 

by  a  IkUor*1  committed  by  the  petitioner,  in  failing  to  comply  with 

Ffci'c!  no.  3.  tne  requisitions  of  the  8th  section  of  the  act,  1  &  2  Vict.  c. 

o#i'/ind  1.  110»  lhe  Pelitioner  submitting  that  he  had  fulfilled  those 

approval  ' "  requisitions,  and  praying  that  the  fiat  might  be  annulled. 

Qu*re;  if  he  The  affidavit  of  the  debt  and  trading  was  filed,  and 

may  impose 

upon  the  debtor  the  petitioner  was  served  with  the  notice  prescribed  by 

the  terms  of 

giving  the  ere.  the  act,  in  the  usual  way,  on  the  3rd  May  1812. 

ditor  two  days' 

notice,  before  offering  security. 
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At  five  o'clock  in  the  afternoon  of  the  23rd,  the  peti- 
tioner caused  notice  to  be  served  at  the  office  of  the 
London  agent  of  the  petitioning  creditor's  solicitor,  that 
he  should  attend  the  Commissioner  on  the  following 
day,  with  his  sureties;  whereupon  the  clerk  to  the 
London  agent  told  the  person  who  served  the  notice, 
that  the  notice  could  not  be  accepted,  as  one  of  the  pro- 
posed sureties  resided  in  Essex,  and  the  agent  would 
have  no  time  to  communicate  with  his  client,  who  lived 
also  in  Essex,  at  Billericay.    To  this  the  person  who 
served  the  notice  replied,  that  he  should  leave  the  notice 
and  attend  the  Commissioner,  according  to  the  terms  of 
it,  on  the  24th ;  and  if  the  Commissioner  should  raise 
any  objection  as  to  the  shortness  of  the  notice,  the  par- 
ties would  attend  again  on  the  25th,  at  eleven  o'clock. 
He  added,  that  he  should  forthwith  proceed  to  Bille- 
ricay, to  serve  the  solicitor  for  the  petitioning  creditor 
himself  with  a  similar  notice.    This,  it  appeared,  was 
not  done ;  but  copies  of  the  notice,  and  also  of  the  affi- 
davits of  the  sureties,  which  accompanied  the  same,  were 
forwarded  by  the  post  to  the  solicitor  of  the  petitioning 
creditor,  on  the  evening  of  the  23rd.    On  the  24th,  the 
petitioner,  with  two  sureties,  attended  the  Commis- 
sioner ;  and,  no  one  appearing  on  behalf  of  the  petition- 
ing creditor,  a  bond  in  the  usual  form  was  executed,  in 
the  penal  sum  of  1600/.,  and  was  approved  of  by  the 
Commissioner,  who  caused  his  approval  to  be  indorsed 
thereon  in  the  words  following: — "  24th  May  1842. 
Approved  of  by  me,  «/.  H.  Merivale"   The  bond  having 
been  registered  in  the  office,  was  delivered  on  the  same 
day  to  the  London  agent  of  the  petitioning  creditors  so- 
licitor.   On  the  25tb,  the  petitioning  creditor  and  his 
solicitor  attended  at  Basinghall  Street,  to  oppose  the 
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1842.      sureties ;  but,  the  Commissioner  not  being  in  attendance, 
they  attended  again  on  the  26th,  having  given  notice  of 

N*auu  tjjgjp  intention  so  to  do  to  the  petitioners  solicitor.  The 
Commissioner,  being  accordingly  attended  on  that  day 
by  the  solicitors  for  both  parties,  and  having  heard  the 
facts  stated  to  him  relative  to  the  service  of  the  notice  of 
attending  him,  as  well  as  to  the  approval  of  the  bond 
and  sureties,  and  having  heard  affidavits  read  impugning 
the  competency  and  responsibility  of  the  proposed  sure- 
ties, decided,  that  his  approval  had  been  obtained  by 
misrepresentation,  and  that  the  proposed  sureties  were 
insufficient,  and  on  both  grounds  disallowed  the  bond 
and  his  approval  thereof,  which  he  accordingly  cancelled. 
The  registry  or  entry  of  his  approval  was  also  cancelled. 
A  docket  was  then  struck,  and,  upon  the  opening  of  the 
fiat,  the  facts  of  the  case  were  stated  to  Mr.  Commis- 
sioner Fonblanque,  the  Commissioner  to  whom  the  fiat 
was  referred,  who  was  of  opinion  that  a  valid  and  legal 
act  of  bankruptcy  had  been  committed!  and  accordingly 
signed  the  adjudication. 

Mr.  Bacon,  for  the  petition.  All  that  is  required  by 
the  statute  is  for  the  debtor,  on  or  before  the  twenty- 
first  day,  to  enter  into  a  bond,  of  which  the  Commis- 
sioner approves.  That  was  done  here,  and  consequently 
no  act  of  bankruptcy  was  committed.  The  Commis- 
sioner had  no  jurisdiction,  after  the  twenty-one  days  had 
expired,  to  recall  his  approval.  And  it  would  be  pro- 
ductive of  the  utmost  injustice,  if  he  could ;  for,  if  he 
manifested  his  disapproval  of  the  sureties  after  the 
twenty-first  day,  the  debtor  could  not  find  others,  the 
time  having  elapsed,  but  would  be  irretrievably  a  bank- 
rupt by  force  of  the  act. 
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Mr.  Anderdon,  and  Mr.  Keene,  for  the  petitioning  1842- 
creditor.  The  Commissioner  has,  under  the  act,  the  pjlrtc 
same  power  which  a  judge  of  the  superior  Courts  has  in 
taking  bail,  and  can  revoke  his  own  order,  if  he  have 
been  induced  to  make  it  by  misrepresentation.  In  this 
case,  he  was  informed  that  the  parties  were  on  friendly 
terms,  which  appeared  the  more  probable,  as  it  happens 
to  be  the  fact  that  the  petitioning  creditor  and  the  peti- 
tioner are  brothers.  The  Commissioner,  behind  the 
back  of  the  petitioning  creditor,  was  led  to  believe  that 
the  matter  had  been  arranged,  and  that  no  opposition 
was  intended  to  be  offered  to  the  bail.  When  he  dis- 
covered the  fraud  which  had  been  practised  on  him,  and 
found  that  the  bail  were  altogether  insufficient,  he  for- 
mally recalled  that  act  of  his  which  could  not  in  fact  be 
valid,  having  been  procured  to  be  done  through  fraud. 
But  for  this  misrepresentation,  the  allowance  could  never 
have  been  obtained,  inasmuch  as,  by  the  rule  adopted 
by  the  Commissioners,  two  days1  notice  must  be  given  to 
the  creditor  before  bail  is  tendered.  [Sir  J.  Cross,  Is 
there  any  thing  in  the  act  to  render  the  observance  of  such 
a  rule  necessary?]  It  is  clear,  that  the  legislature  could 
not  have  intended  that  the  proceeding  should  take  place, 
ex  parte;  and  the  Commissioner,  who  is  by  the  terms  of 
the  statute  to  be  satisfied  with  the  security,  may  take 
such  means  as  he  deems  necessary  to  satisfy  his  mind 
on  the  subject.  [Sir  J.  Cross.  That  is  to  say,  the  Com- 
missioner may  decline  doing  what  the  act  entitles  the 
debtor  to  demand  of  him,  unless  two  days'  notice  is 
given.  If  so, he  might,  if  he  thought  fit,  require  twenty- 
one  days'  notice.]  The  fraud  which  has  been  practised 
is  quite  sufficient  to  invalidate  the  approval  of  the  bail ; 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 

for  it  has  been  long  ago  decided,  that  fraud  will  vitiate 
a  judicial  proceeding  of  the  most  solemn  kind;  Duchas 
of  Kingston's  case(a). 

Mr.  Bacon,  in  reply. 

Cur.  adv.  vult. 

Sir  John  Cross.  The  question  in  this  case  is,  whe- 
ther the  petitioner  has  committed  an  act  of  bankruptcy, 
within  the  meaning  of  the  act  for  abolishing  arrest. 

By  the  8th  section  of  that  act,  it  is  enacted,  that  if  any 
creditor,  having  a  debt  of  100/.  owing  to  him  by  a  trader, 
shall  file  an  affidavit  in  the  Court  of  Bankruptcy  that 
such  debt  is  due,  and  shall  do  certain  other  things,  all 
which  have  in  this  case  been  done,  then,  unless  the 
trader  shall  pay  or  secure  the  debt,  or  enter  into  a  bond 
for  the  performance  of  certain  other  acts,  together  with 
two  sufficient  sureties,  as  a  Commissioner  of  that  Court 
shall  approve,  he  shall  be  deemed  to  have  committed  an 
act  of  bankruptcy  on  the  22nd  day  after  service  of  notice 
upon  him  of  the  filing  of  such  affidavit.  Now  it  appears, 
that  such  notice  was  served  on  the  petitioner  on  the  3rd 
day  of  May ;  and  it  is  agreed,  that  the  24th  of  May  was 
the  twenty-second  day  on  which  the  petitioner  was  liable 
to  be  deemed  to  have  committed  an  act  of  bankruptcy,  in 
default  of  performing  the  requisites  of  the  statute.  But, 
on  the  preceding  day,  the  petitioner  had  with  two  sure- 
ties actually  entered  into  the  bond  required,  and  produced 
the  same  together  with  an  affidavit  of  justification,  as  of 
bail  in  an  action  of  law ;  and  the  Commissioner  then  and 
there  approved  the  bond,  and  indorsed  his  approval  and 
name  thereon.  And  the  bond  was  then  on  the  same, 
(a)  20  Howell's  State  Trial*,  538. 


1842. 
Ex  parte 

NtALE. 
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that  is,  the  twenty-first,  day,  delivered  to  the  solicitor  for  1 842. 
the  creditor.  But  two  days  afterwards,  that  is,  on  the  FT^tl 
twenty-fourth  day,  an  exception  „as  taken  on  the  part  «■'«- 
of  the  creditor  to  the  sufficiency  of  the  sureties ;  and,  on 
hearing  the  exception,  the  Commissioner  disapproved  of 
the  bond,  and  cancelled  the  indorsement  of  his  approval. 
And  the  default  of  entering  into  a  sufficient  bond,  or 
paying  or  securing  the  debt  within  the  appointed  time,  is 
the  alleged  act  of  bankruptcy  on  which  the  fiat  is  founded. 
Now,  under  these  circumstances,  it  appears  to  me  that  the 
petitioner  had  not  committed  any  act  of  bankruptcy  on 
the  twenty-second  day,  he  having  then  done  all  that  the 
law  required ;  and  I  think,  that,  after  the  expiration  of  the 
twenty-one  days,  the  Commissioner  was  functus  officio, 
and  it  was  not  competent  for  him  at  any  future  time  to 
revoke  his  approval,  and  thereby  make  an  act  of  bank- 
ruptcy, which  had  otherwise  no  existence.  I  am  there- 
fore of  opinion,  that  the  petitioner  has  committed  no  act 
of  bankruptcy  in  respect  of  the  bond,  and  that  the  fiat 
must  be  annulled,  and  the  costs  paid  by  the  petitioning 
creditor. 


Ex  parte  Edwards.— In  the  matter  of  Ayshford  Wise 

and  others.  

Serjeant*  Inn, 

THIS  was  a  petition,  praying,  that  the  assignees  ^  cJ^twr 

might  be  directed  to  pay  over  to  the  petitioner  the  pro-  jJ'J^1*  ™ 

ceedsof  two  bills  of  exchange  for  600/.  and  400/.,  which  for  ioo<w.,  in- 
dorsed by  him, 

he  claimed  to  be  entitled  to  under  the  following  circura-  for  the  amount 

ofwbicli  it  w3s 

stances.    On  the  28th  June  1841,  the  petitioner  applied  agreed  he  should 

draw,  the 

bankers  refusing  to  discount  them.  The  customer  only  draws  for  651.,  and  the  bankers  employ 
a  broker  to  discount  the  bills,  and  become  bankrupt  in  less  than  three  weeks  after  they  were 
originally  deposited  with  them  by  the  customer,  field,  that  the  customer  Was  entitled  to  the 
proceeds  of  the  bills. 
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1842.      to  Wise  &  Co.,  who  were  bankers,  to  discount  the 

_  above  bills ;  which  they  declined  to  do,  but  said  that  if  the 

Ex  pane  '  J  ' 

Edwabds.    petitioner  would  pay  them  into  their  banking  house,  he 
might  draw  on  the  account   The  petitioner  accordingly 
paid  the  bills  into  the  bankers,  after  previously  indorsing 
them ;  and  it  was  agreed  that  he  should  not  draw  out  the 
amount  of  the  4001.  bill,  until  the  600/.  bill  was  paid. 
The  bankers  entered  them  as  bills  in  their  books,  and 
not  as  cash.    The  petitioner  afterwards  drew  two  checks 
on  the  bankers  for  40/.  and  65/.,  but  the  last  check  was 
paid  in  part  by  a  bill  for  40/.,  which  was  never  paid ;  so 
that  the  petitioner  received,  in  fact,  only  65/.  for  his 
1000/.  bills;  and  he  had  moveover  an  action  brought 
against  him  by  the  holder  of  the  40/.  bill,  which  he  was 
obliged  to  settle,  and  pay  the  costs  of  the  action.  On 
the  16th  July  1841,  the  bankers  stopped  payment ;  when 
the  petitioner  applied  to  them  for  bis  two  bills,  but  he 
was  told  they  were  sent  to  a  Mr.  Thornton  Bentell,  in 
London,  to  get  them  discounted.    It  appeared,  that 
Bentell  sent  them  for  the  same  purpose  to  Saunders 
&  Co.  of  Exeter,  who  declined  to  discount  them.  The 
petitioner  gave  notice  to  Bentell  and  Saunders  &  Co.,  not 
to  part  with  the  bills,  and  claiming  them  as  his  pro- 
perty ;  and  he  also  filed  a  bill  in  Chancery  against  those 
parties  and  the  bankrupts,  to  compel  them  to  deliver  up 
the  bills,  or  account  for  the  proceeds.    The  amount  of 
the  bills  had  been  since  received  by  Saunders  &  Co., 
which  the  petitioner  now  claimed  as  against  the  assignees, 
minus  the  65/.,  together  with  the  costs  of  the  suit  in 
Chancery,  and  of  the  action  on  the  40/.  bill. 

In  answer  to  the  allegations  in  the  petition,  it  was 
sworn  by  Baker,  one  of  the  bankrupts,  that  it  was  not 
the  custom  of  dealing  of  the  bank,  to  treat  any  bills  paid 
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in  by  a  customer  as  short  bills,  but  to  consider  all  those 

paid  in  by  any  one  as  the  property  of  the  bank,  and  to  partc 

be  paid  in  on  the  customer's  general  account ;  that  in  EowA»M 

keeping  their  accounts  they  had  not,  like  many  other 

bankers,  a  cash  column  and  a  bill  column  in  their  books, 

but  that  it  was  their  practice  to  blend  both  bills  and  cash. 


Mr.  Bacon,  and  Mr.  Follett,  in  support  of  the  petition, 
contended,  that,  as  the  bills  were  not  discounted  by  the 
bankrupts,  they  must  be  considered  as  the  property  of 
the  petitioner,  within  the  principle  of  all  the  cases  relating 
to  short  bills.  The  bankers  had  not  proved,  as  it  was 
incumbent  on  them  to  do,  that  the  bills  were  to  be  con- 
sidered as  cash,  with  the  knowledge  of  the  party  depo- 
siting them  ;  Ex  parte  Sargeant  (a).  It  is  immaterial 
that  the  petitioner  indorsed  them;  for  that  would  not 
give  the  bankers  a  right  to  dispose  of  them  in  the  way 
in  which  they  have  applied  them ;  Ex  parte  ArmiU 
8tead(b),  And  in  one  case,  though  the  bankers  charged 
discount  on  bills  paid  in  by  their  customer,  it  was  held 
that  they  had  no  right  to  negociate  them ;  Ex  partc 
Bond(c).  In  that  case,  the  petitioner  deposited  India 
bills  with  her  bankers,  specially  indorsed  by  her  to  re- 
ceive the  amount  when  due;  the  balance  of  the  petitioner's 
banking  account,  exclusive  of  the  amount  of  the  bills, 
being  then  in  her  favour,  and  continuing  so  up  to  the 
bankruptcy  of  the  bankers ;  the  bankers  charged  dis- 
count on  their  bills  in  their  account  with  the  petitioner, 
who  might  have  drawn  on  them  for  the  amount,  it  being 
the  custom  of  the  bankers  to  consider  ordinary  bills  so 
deposited  as  cash ;  the  bankers  paid  the  bills  away  to 
a  creditor,  with  whom  the  assignees  afterwards  settled 

(a)  1  Row,  153.   (6)  2  G.  &  J.  371.      (c)  1  Moot.  Deac.  fit  D.  10. 
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1842.  an  account,  charging  him  with  the  amount  of  the  bills, 
Exparte  an(*  rece*v'ng  ^rom  n>m  a  balance  due  to  the  estate  ;  and  it 
Edward..  was  held,  that  the  petitioner  was  entitled  to  be  reimbursed 
the  whole  amount  of  the  bills  from  the  assignees.  The 
present  case  is  not  so  strong  as  that ;  and,  as  there  is  here 
nothing  to  shew  that  the  bankers  were  authorized  by  the 
petitioner  to  deal  with  the  bills  as  their  own,  the  assignees 
of  the  bankers  arc  accountable  for  the  proceeds ;  Jombart 
v.  Woollett  (a).  Then,  the  Court  will  not  forget,  that,  in 
less  than  three  weeks  after  the  bankrupts  obtained  pos- 
session of  these  bills,  they  stopped  payment,  having 
thought  proper  in  the  mean  time  to  dispose  of  the  bills, 
for  which,  though  amounting  to  1000/.,  the  petitioner  had 
only  received  the  value  of  65/. 

Mr.  Anderdon,  and  Mr.  Keene,  for  the  assignees. 
The  question  is  put  on  a  wrong  ground  by  the  other 
side,  the  point  to  be  determined  by  the  Court  is,  not 
whether  the  property  in  the  bills  passed  to  the  bankrupts, 
but  whether  the  bankrupts  had  power  to  dispose  of  the 
bills.  The  present  case  is  distinguishable  from  all  the 
cases  that  have  been  cited.  In  those  cases  there  had 
been  a  balance  in  the  hands  of  the  bankers.  In  Ex 
parte  Armitstead,  for  instance,  it  is  specifically  stated, 
that  there  was  a  cash  balance  in  favour  of  Armitstead. 
But,  in  this  case,  there  was  no  cash  balance  at  all.  For 
what  purpose  were  the  bills  indorsed,  but  to  enable  the 
bankers  to  deal  with  them  as  they  thought  fit?  The 
petitioner  was  enabled  to  draw  on  the  bankers  for  the 
amount  of  these  bills,  in  the  same  manner  precisely  as  if 
cash  to  that  amount  had  been  paid  into  (he  bank.  He 
has  drawn  on  them,  and  cannot  now  be  allowed  to  say, 

(*)  2  Myl.  &  Cr.  389. 
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Edwards. 


that  the  bills  were  merely  deposited  to  receive  the  amount  1 8*2« 
when  due.  Was  the  petitioner  to  be  permitted  to  draw  e,  ^tte 
on  the  bankers  for  the  amount  of  the  bills,  and  were 
they  to  be  prevented  from  making  use  of  them  for  the 
purpose  of  providing  themselves  with  funds  to  pay  the 
petitioner's  drafts?  With  respect  to  what  has  been  said 
about  the  bankers  stopping  payment  so  soon  after  the 
bills  were  delivered  to  them,  there  is  no  such  evidence  of 
their  insolvency,  as  to  make  it  a  fraud  on  their  part  to 
have  received  the  bills  from  the  petitioner.  [Sir  John 
Cross.  Had  the  bankers  authority  to  negotiate  the  bills, 
—unless  you  can  prove  that  the  petitioner  said  to  them, 
"  Although  you  will  not  discount  the  bills,  you  may 
nevertheless  dispose  of  them  as  your  property  ?"]  We 
submit,  that  the  bankrupts  had  such  an  implied  authority, 
from  all  the  circumstances  of  the  case.  In  Ex  parte 
Bond  (a),  your  Honour  said,  "  Did  the  petitioner  draw 
out  any  money,  after  the  deposit  of  these  bills  ?  That 
would  shew,  whether  they  were  paid  in  as  cash,  or  were 
merely  deposited  to  present,  when  due."  Now,  in  this 
case,  there  is  no  evidence  of  any  other  banking  account 
between  the  parties  than  on  these  two  bills ;  the  bills 
themselves  were  the  foundation  of  the  banking  account. 
The  petitioner,  on  the  credit  of  these  bills,  and  these 
alone,  opens  an  account  with  the  bankers ;  and  Baker 
states  in  his  affidavit,  that  it  was  not  the  custom  of  the 
bank  to  treat  any  bills  paid  in  as  short  bills,  nor  to  have 
a  cash  column  and  a  bill  column  in  their  books,  but  to 
blend  both  bills  and  cash  in  one  account. 

Mr.  Cameron  appeared  for  Suunders  &  Co. 

Sir  John  Cross.  The  main  question  for  the  Court 
(a)  1  Mont.  Deac  &  D.  13. 
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1842.  to  decide  is,  to  whom  did  these  two  bills  belong?  Were 
E^pl^e  they  the  property  of  the  petitioner,  or  of  the  bankrupts  ? 
Edwards.  jt  app^^  thai  on  the  28th  June  the  petitioner  applied 
to  the  bankers  to  discount  the  bills,  which  they  declined 
to  do,  but  said  that  he  might  draw  on  them,  if  he  would 
deposit  the  bills  with  them.  The  bills  were  accordingly 
delivered  to  the  bankers,  to  be  held  by  them  as  a  security 
for  any  sum  which  he  might  draw  for.  Under  these 
circumstances,  it  seems  to  me,  that  the  petitioner  did  not 
part  with  his  property  in  the  bills.  It  is  stated  by  Baker 
in  his  affidavit,  that  although  the  bankers  refused  to  dis- 
count the  bills,  the  petitioner  might  draw  on  them  at 
once  for  the  full  amount.  But,  was  it  possible  that  his 
drafts  would  have  been  honoured,  when  the  bankrupts 
were  then  in  a  state  of  insolvency  ?  A  subtle  distinction 
has  been  drawn  between  an  actual  transfer  of  property 
in  the  bills,  and  an  authority  of  the  bankers  to  deal  with 
them  as  their  own  ;  and  it  has  been  contended,  that  the 
last  may  exist,  without  the  first.  But,  unless  the  peti- 
tioner parted  with  his  property  in  the  bills,  the  bankers 
could  have  no  authority  whatever  to  deal  with  them  as 
their  own.  I  think,  therefore,  that  the  bills  were  the 
property  of  the  petitioner,  when  he  left  them  with  the 
bankrupts,  and  still  continued  his  property,  when  they 
thought  proper  to  dispose  of  them ;  and  that,  as  BcntaWs 
lien  has  been  satisfied,  the  proceeds  of  the  bills  belong 
to  the  petitioner. 

The  Order  was,  that  the  petitioner  was  entitled 
to  receive  the  sum  of  935/.  from  Saunders  &  Co., 
after  deducting  their  costs  in  the  chancery  suit ; 
and  that  the  balance  of  the  1000/.  should  be 
paid  by  Saunders  k  Co.  to  the  assignees,  on  pay- 
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ment  by  the  assignees  of  Saunders  &  Co.'s  costs  1842. 
of  this  application.    The  assignees  to  pay  the 
costs  of  this  petition,  but  not  the  costs  of  the  Edwards. 
snit  in  chancery  or  at  law. 


Ex  parte  Rome. — In  the  matter  of  Coplestone.   Serjeants'  inn 

rjy  June  7. 

1HIS  was  the  petition  of  a  creditor  to  prove  for  the  Although  a  ere- 
sum  of  188/.,  the  proof  for  which  had  been  rejected  by  jjjj  'Jsh^n 
the  Commissioner,  on  the  ground  of  the  debt  being  JJJ2Jjeinftl,e 
barred  by  the  Statute  of  Limitations,  and  being  founded  j^*^11" 
on  a  voluntary  judgment.    It  appeared,  that  the  peti-  insolvent 

r       Debtors'  Act,  is 

tioner  had  proved  another  debt  for  175/.  under  the  fiat;  not  prevented 

from  proving  for 

and  that  the  debt,  the  proof  for  which  was  rejected,  was  the  balance  of 
contracted  before  the  30th  March  1832,  on  which  day  a  subsequent 
the  bankrupt,  without  the  knowledge  or  privity  of  the  £idK™y*t  * 
petitioner,  executed  a  warrant  of  attorney  to  confess  J  failed  oa* 
judgment  in  favour  of  the  petitioner  for  the  sum  of  J  warrant.of 

*     o  r  attorney  given 

200/.,  and  caused  judgment  to  be  entered  up,  and  execu-  Sd^jSdSSSV 
tion  issued  on  such  warrant  of  attorney;  under  which,  hereon  entered 

up  by  him,  in 

after  payment  of  all  costs,  a  sum  of  12/.  only  was  re-  fraud  of  his  cre- 

,  fm  ditors,  the 

covered  by  the  bankrupt's  solicitor.    The  solicitor  then  creditor  cannot 

then  prove  for 

informed  the  petitioner,  that  this  was  intended  "  to  pro-  the  balance 
tect  the  bankrupt's  effects,  and  to  secure  the  petitioner."  queS  hat!1** 


The  petitioner  alleged,  that  this  was  the  only  ii 
tion  he  ever  received  of  the  warrant,  judgment,  or  exe- 
cution, and  that  he  stated  to  the  solicitor,  in  answer,  that 
he  was  willing  to  take  a  dividend  with  the  other  creditors. 
Shortly  after  these  transactions,  the  bankrupt  took  the 
benefit  of  the  Insolvent  Act,  and  inserted  the  above  debt 
in  his  schedule,  and  also  stated,  contrary  to  the  fact,  that 
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1842.      the  petitioner  had  sold  the  goods  under  the  execution. 
^^xe     The  petitioner  at  first  applied  to  proye  for  the  188/.,  as 
Rome.      a  simple  contract  debt,  which  was  rejected  by  the  Com- 
missioner ;  and  he  made  a  second  application,  claiming  to 
prove  on  the  judgment,  which  was  also  rejected,  on  the 
ground  that  the  judgment  was  voluntary. 

Mr.  Anderdon,  in  support  of  the  petition.  The  war- 
rant of  attorney  in  this  case  was  given  for  a  good  con- 
sideration. And,  if  any  objection  is  to  be  made  to 
the  right  of  proof,  on  the  ground  that  the  bankrupt  has 
taken  the  benefit  of  the  Insolvent  Act,  and  has  inserted 
the  above  debt  in  his  schedule,  that  objection  cannot  be 
allowed  to  prevail ;  for  it  has  been  decided,  that  a  cre- 
ditor, under  such  circumstances,  may  prove  for  the 
balance  due  to  him  under  a  subsequent  fiat  issued 
against  his  debtor,  and  is  entitled  to  receive  dividends, 
pari  passu,  with  the  other  creditors  of  the  bankrupt, 
without  any  reference  to  the  sources  from  which  the 
whole  divisible  fund  is  derived;  Ex  parte  Fenwick(a). 
[Sir  John  Cross,  The  question  is  here,  not  whether  a 
judgment  creditor,  whose  debt  is  inserted  in  an  insolvent's 
schedule,  can  sue  out  execution  on  his  judgment,  but 
whether  the  judgment  is  not  evidence  of  the  debt.]  A 
scheduled  creditor  of  an  insolvent  debtor  can  not  only 
prove  his  debt  under  a  subsequent  fiat,  but  he  may  even 
sue  out  a  flat  as  petitioning  creditor  against  the  insolvent; 
Ex  parte  3arrington  (6).  There  is  nothing  in  the  In- 
solvent Debtors*  Act,  to  prevent  a  party  from  pursuing 
his  remedy  in  bankruptcy. 

Mr.  Webster,  contrd.    No  scheduled  creditor  under 
(«)  2  Deac.  27.  (b)  2  Moot.  Sc  A.  255. 
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an  insolvency  can  prove  under  a  subsequent  fiat,  unless  1842. 
he  has  done  all  that  he  can  to  receive  his  debt  under  the     Ejt  parU 
insolvency.    But  a  judgment,  void  under  the  Insolvent  RoR"- 
Act,  cannot  be  treated  as  a  valid  judgment  under  a  fiat. 
All  that  is  decided  by  the  cases  referred  to  is,  that  the 
circumstance  of  a  creditor  availing  himself  of  the  Insol- 
vent Debtors'  Act  does  not  destroy  the  debt ;  but  those 
decisions  do  not  apply  to  the  circumstances  of  this  case. 
Here,  the  warrant  of  attorney  was  void,  under  the  pro- 
visions of  the  Insolvent  Debtors'  Act.    By  the  32nd 
section  of  that  act,  7  Geo.  4.  c.  57.,  if  any  party,  who 
takes  the  benefit  of  the  act,  shall,  within  three  months 
before  the  commencement  of  his  imprisonment,  or  with 
the  view  of  petitioning  for  his  dischage,  being  then  in 
insolvent  circumstances,  voluntarily  convey,  assign,  or 
make  over  any  property  or  security,  to  or  in  trust  for  any 
creditor,  every  such  conveyance  or  assignment  is  declared 
to  be  void,  as  against  the  assignees  of  the  party.  And 
it  has  been  decided,  that  a  warrant  of  attorney  given  to 
a  particular  creditor,  by  one  who  at  the  time  intended  to 
take  the  benefit  of  the  Insolvent  Debtors'  Act,  is  a  charge 
on  property,  or  a  transfer  of  it  by  assignment,  within  the 
7  Geo.  4.  c.  57.;  Sharpe  v.  Thomas  (a) ;  and  that  the 
statute  applies  to  assignments  made  at  any  time  previous 
to  the  imprisonment,  with  the  view  of  petitioning  the 
Court  for  a  discharge,  and  not  merely  to  such  as  are 
made  within  three  months  before  the  commencement  of 
such  imprisonment;  Beche  v.  Smith  (b). 

Mr.  Anderdon,  in  reply. 

Cur.  ad.  vult. 


(a)  6  Bing.  416. 
VOL.  II. 


(b)  2  Mces.&  W.  191. 


X  X 
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1842.  Sir  John  Cross.  The  petitioner  claims  to  beacre- 
Ex  parte  ditor  for  two  debts,  one  of  175/.  which  has  been  admitted, 
Ro«ib.      anj  another  for  188/.  which  has  been  rejected  by  the 

Jun$ 20. 

Commissioners,  as  being  barred  by  the  Statute  of  Limita- 
tions.  The  petitioner  states,  that  the  debt  in  question 
was  contracted  prior  to  the  30th  March  1832;  that  on 
that  day  the  bankrupt,  without  the  knowledge  or  privity 
of  the  petitioner,  executed  a  warrant  of  attorney  to  con- 
fess judgment  in  favour  of  the  petitioner  for  the  sum  of 
200/.,  including  the  said  debt;  and  that  the  bankrupt 
caused  judgment  to  be  entered  up  and  execution  sued 
out,  under  which,  after  payment  of  expenses  and  other 
charges,  a  sura  of  121.  was  recovered  by  the  bankrupt's 
solicitor  employed  in  that  transaction.    That  the  soli- 
citor then  by  letter  informed  the  petitioner,  that  all  this 
had  been  done  "  to  protect  the  bankrupt's  effects,  and 
to  secure  the  petitioner."   And  the  petitioner  says,  that 
such  letter  was  the  only  intimation  he  ever  received 
of  the  warrant,  judgment,  or  execution;  and  that  in 
answer  to  that  letter  he  merely  stated,  that  he  was  willing 
to  take  a  dividend  with  the  other  creditors;  but  he  does 
not  suggest  that  he  made  any  objection  to  what  had  been 
done.    That,  shortly  afterwards,  the  bankrupt  took  the 
benefit  of  the  Insolvent  Debtors'  Act,  and  inserted  the 
debt  in  his  schedule,  and  also  stated,  contrary  to  the 
fact,  that  the  petitioner  had  sold  the  goods  under  the 
execution.    The  petitioner  at  first  tendered  his  claim 
for  this  as  a  simple  contract  debt,  but  it  was  rejected  as 
being  barred  by  the  statute.    And  the  petitioner  states, 
that,  having  afterwards  recollected  the  judgment,  he 
applied  to  the  Commissioners  again  to  have  it  allowed 
as  a  judgment  debt,  but  they  again  rejected  it.  In 
support  of  the  petition,  it  was  contended  that  this  is  a 
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judgment  debt,  and,  as  such,  not  barred  by  the  statute.  1812. 


Ex  parte 


But  it  appears  to  me,  that  the  judgment  was  entered  up 
by  the  bankrupt  for  his  own  purposes,  in  fraud  of  his  Robie. 
creditors,  and  that,  although  the  petitioner  might  never- 
theless avail  himself  of  it  as  against  the  bankrupt,  he 
cannot  avail  himself  of  it  in  competition  with  the  cre- 
ditors, whom  it  was  intended  to  defraud,  and  that  the 
debt  is  barred  by  the  statute.  I  am  therefore  of  opinion, 
that  the  Commissioners  did  right  in  rejecting  the  proof, 
and  that  this  petition  must  be  dismissed  with  costs. 


Ex  parte  Walters.— In  the  matter  of  Hand.  

Serjeants'  Inn, 

r-^  June  7. 

1HIS  was  the  petition  of  a  creditor  to  stay  the  allow-  itisnoobjec- 
ance  of  the  bankrupt's  certificate,  on  the  ground  that  he  iowVn°cehofathe 
had  not  properly  accounted  for  monies  received  by  him  53^™^^ 
after  he  became  bankrupt,  and  that  there  was  an  irre-  has  r6ce|veJ . . 

r  '  money  since  his 

gularity  in  obtaining  the  signatures  of  the  Commis-  bankruptcy,  as  a 

surveyor  for 

si  oners.    It  appeared  that  the  bankrupt,  since  his  bank-  valuing  tithes, 

which  he  haa 

ruptcy,  had  been  employed  as  a  surveyor  in  valuing  n°t  accounted 

for  to  his  assig- 

tithes,  and  that  the  money  he  earned  by  this  employ-  nees ;  such 
ment,  which  it  was  not  proved  was  more  than  sufficient  cra^elcdu 
for  the  decent  maintenance  of  himself  and  his  family,  he  persoMNabour8. 
had  not  paid  over  or  accounted  for  to  his  assignees.  It 
was  alleged  also  in  the  petition,  that  the  bankrupt,  on  the 
16th  April  1842,  procured  the  signatures  of  only  two  of 
the  Commissioners,  and  that  they  afterwards  sent  it  to  the 
third  Commissioner,  who  signed  and  sealed  it  apart  from 
the  two  others;  that  there  was  no  memorandum  filed  on 
the  proceedings  of  the  execution  of  the  certificate  by  the 
Commissioners ;  and  that  there  had  been  no  list  of  the 

xx2 
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creditors  exhibited  to  the  Commissioners,  to  enable  them 
to  ascertain  whether  a  sufficient  number  of  creditors, 
who  had  proved  debts  to  the  amount  of  20/.,  had  signed 
the  certificate. 

Mr.  Bacon  was  in  support  of  the  petition. 

Mr.  Jenkins,  contra,  contended  that  the  money  re- 
ceived by  the  bankrupt  was  merely  the  fruits  of  his 
personal  labour,  and  that  he  was  not  therefore  bound  to 
account  to  his  assignees  for  any  money  which  he  had 
thus  earned. 

Sir  John  Cross.  It  is  not  stated,  that  a  sufficient 
number  of  creditors  in  number  and  value  have  not 
signed  the  certificate ;  and  it  is  not  usual  for  the  Com- 
missioners to  allow  it,  until  they  are  satisfied  that  the 
requisite  number  of  creditors  have  signed  it.  I  must 
take  it  for  granted,  therefore,  that  the  Commissioners 
would  not  ha?e  signed  it,  unless  they  were  perfectly 
satisfied  of  that  fact.  As  to  the  money  which  the  bank- 
rupt received  for  his  services  as  a  surveyor  in  the  valua- 
tion of  tithes,  I  am  of  opiniou,  that  such  monies  were 
received  by  him  in  respect  of  his  personal  labour,  and 
that  he  was  therefore  not  liable  to  account  for  them  to 
his  assignees.  And  I  do  not  think  that  there  is  sufficient 
weight  in  the  other  objections,  to  justify  a  creditor  in  thus 
opposing  the  allowance  of  the  bankrupt's  certificate. 

Petition  dismissed,  with  costs  (a). 

(.)  See  Em»  t.  Brwr..  1  E»p.  70,  ».  ir«nJ.  7  T.  R.  t9f ; 

CrWi«     P«*.  1  B  4  Adol.  568;  1  D»e.  B.  L.  551. 


IS*.'. 
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1842. 

Ex  parte  George  Thomas  Robert  Reynal  and  others. 

—  In  the  matter  of  Frederick  Gve  and  Richard 

HUGHES.   Serjeants'  Inn, 

June  8. 

Th  IS  was  a  petition  of  creditors  to  reverse  an  Order  The  petitioners, 

t  being  equitable 

of  a  Commissioner  of  the  Court  of  Bankruptcy  for  the  mortgagees  of 

-  certain  properly 
reduction  of  a  proof.  of  the  bankrupts, 

By  indenture  of  mortgage,  dated  the  27th  November  usual  Order  for 

1826,  and  made  between  the  bankrupts  of  the  one  part,  property,  with 

and  the  petitioners  of  the  other  part,  the  bankrupts  andto wole'for 

covenanted  to  surrender  to  the  use  of  the  petitioners  x^"^  b3d 

certain  copyhold  premises,  called  Vauxhall  Gardens,  for  £^"1^  of 

securing  the  sum  of  7000/.  and  interest :  and  the  bank-  the  bankrupts 

°  for  the  payment 

rupts  jointly  and  severally  covenanted  to  pay  the  mortgage  °f  the  mortgage 

money.  The 

money  and  interest.    There  was  also  a  proviso,  that  if,  petitioners  ob- 
tained the  usual 

after  any  default  in  the  payment  of  an  half  year's  in-  Order  in  the 

terest  for  more  than  one  calendar  month  after  the  same  able  mortgage, 

should  become  due,  the  petitioners  should  require  pay-  Jd,  anymore 

ment  of  the  principal  and  interest,  and  the  same  should  c"encyy;  ,odthc 

not  be  paid  within  the  space  of  six  calendar  months,  the  * 'Jjj; "fsth^,d 

petitioners  might  then  sell  and  dispose  of  the  property.  !*,i,ioMr». for 
r  °  r  r    r     J      a  sum  amount- 

By  another  indenture,  dated  the  28th  November  1826,  »??  near,y  \° 

J  'the  whole  debt. 

the  bankrupts  executed  a  similar  mortgage  to  the  peti-  ,hat 

r  o  ©  r        petitioners  could 

tioners,  for  securing  to  them  the  payment  of  the  further  not,  under  these 

circumstances, 

sum  of  7000/.  and  interest ;  and  on  the  29th  November  prove  against 

i  oao    «     •     *  ,  .         i      •   j  .the  separate 

lo^o,  the  bankrupts  also  executed  another  indenture  in  estates  on  the 

ii  .    .i  ,  in  i     bonds  for  (he 

all  respects  similar  to  the  two  others,  for  securing  the  fun  amount  of 
further  sum  of  8000/.  and  interest.  oul^or'th'ede- 
At  the  times  of  executing  these  several  indentures  of  £7/^!* 
mortgage,  the  bankrupts  also  executed  their  joint  and  ^jf£* ofthe 
several  bonds  to  the  petitioners  for  the  respective  prin- 
cipal sums  therein  mentioned.    And,  shortly  after  the 
execution  of  the  several  mortgage  securities,  the  bank- 
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1812.      rupts  made  a  conditional  surrender  of  the  property  to 
.V^^      the  petitioners. 

Kx  parte  1 

aid  others  0n  5th  °f  J"ne  1840  a  j°mt  fiat  bankn,Ptcy 

was  issued  against  Gye  and  Hughes. 

On  the  21st  July  1840  the  petitioners  obtained  an 
Order  of  the  Court  of  Review,  declaring  them  to  be 
equitable  mortgagees  of  the  property  in  question,  and 
directing  a  reference  to  the  Commissioner  to  take  an 
account  of  the  principal  and  interest  due  to  the  peti- 
tioners in  respect  of  their  several  securities,  and  that  the 
property  should  be  sold,  with  liberty  for  the  petitioners 
to  bid  at  the  sale.  And  in  case  the  Commissioner 
should  find  that  any  part  of  the  property  was  claimed  bv 
the  assignees,  either  as  part  of  the  present  estate  of  the 
bankrupts,  or  as  being  in  their  possession,  order,  or  dis- 
position at  the  time  of  their  bankruptcy,  the  Commis- 
sioner was  to  state  that  fact,  and  keep  a  distinct  account 
of  the  monies  arising  from  the  sale  of  the  property  so 
claimed.  There  were  then  the  usual  directions  as  to  the 
proceeds  of  the  sale,  with  liberty  for  the  petitioners  to 
prove  for  any  deficiency,  reserving  further  directions, 
with  liberty  for  either  of  the  parties  to  apply. 

The  Commissioners  certified,  that  there  were  due  to 
the  petitioners  three  several  sums  of  7156/.  6*.  8d. 
7*kW.  8rf.,  and  73J1/.  Gs.  Sd. ;  and  that  the  assig- 
nees claimed  to  be  entitled  to  all  the  fixtures  upon  the 
mortgaged  premises;  but  the  Commissioner  decided  that 
the  same  were  not  any  part  of  the  personal  estate  of  the 
bankrupts,  nor  goods  or  chattels,  within  the  statute  re- 
lating to  bankrupts,  to  which  the  assignees  were  entitled, 
as  being  in  the  possession,  order,  or  disposition  of  the 
bankrupts  at  the  time  of  their  bankruptcy,  and  that  the 
mortgagees  were  entitled  to  the 
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On  the  9th  September  1841  the  property  was  sold  by  1842. 
auction,  when  William  Fowler,  one  of  the  mortgagees,  £x  parte 
became  the  purchaser  of  it,  for  the  sum  of  20,200/.,  and 
of  certain  moveable  buildings  and  machinery  for  the  sum 
of  1000/.,  and  paid  a  deposit  of  2020/.  into  the  hands 
of  the  auctioneer.  But  no  part  of  the  deposit,  or  of 
the  residue  of  the  purchase  money,  had  been  paid  to 
them,  nor  had  any  conveyance  yet  been  made  by  the 
assignees  to  the  purchaser. 

The  petitioners  alleged,  that,  the  debts  due  to  them 
from  the  bankrupts  being  several,  as  well  as  joint,  the 
petitioners  on  the  29th  January  1842  proved  their  several 
debts  upon  the  respective  separate  estates  of  the  bank- 
rupts; when  the  assignees  obtained  time  from  the  Com- 
missioner to  apply  to  the  Court  of  Review  to  expunge 
or  reduce  such  proof.  The  assignees,  however,  had 
since  declined  to  contest  the  same.  But  the  petitioning 
creditor  had  applied  to  the  Commissioner  to  reduce 
the  proofs,  on  the  ground  that  by  the  terms  of 
the  above  Order  the  petitioners  had  elected  to  prove 
against  the  separate  estates,  not  for  the  whole  amount  of 
their  respective  debts,  but  for  the  balances  only  which 
might  be  due  to  them  after  they  should  have  received 
their  several  portions  of  the  produce  of  the  mortgaged 
premises ;  the  petitioners,  on  the  other  hand,  contending 
that  they  had  a  right  to  prove  for  the  whole  amount 
against  the  separate  estates,  and  that  for  whatever  should 
remain  unpaid  of  their  debts,  after  receipt  of  the  divi- 
dends on  their  proof,  they  would  have  a  right  to  resort 
to  their  respective  mortgage  securities.  The  Commis- 
sioner, however,  directed  that  the  petitioners  had,  by 
the  above  Order,  elected  to  prove  for  the  balance  only, 
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and  not  for  the  full  amount  of  their  respective  debts,  and 
ordered  the  proofs  to  be  reduced. 

The  prayer  was,  that  the  Order  of  the  Commissioner 
might  be  rescinded,  and  that  the  proofs  should  be  re- 
stored. 

Mr.  Archbold,  and  Mr.  Bacon,  in  support  of  the 
petition.    The  petitioners  had  three  joint  debts  owing 
from  the  bankrupts,  and  a  joint  and  several  bond  from 
the  bankrupts  for  each  of  such  debts.    The  petitioners 
had  therefore  a  right  to  prove,  either  against  the  joint 
estate,  or  the  separate  estates.    The  former  petition,  * 
which  prayed  to  have  the  estate  sold,  and  to  prove  for 
the  deficiency,  was  founded  on  the  several  indentures  of 
mortgage,  not  on  the  bonds ;  and  we  submit  that  the  pe- 
titioners have  a  right  to  avail  themselves  of  the  Order  on 
that  petition,  and  also  to  prove  against  the  separate 
estates  on  the  joint  and  several  bonds.    The  petitioners 
do  not  seek  to  prove  against  the  joint  estate,  in  respect  of 
which  they  obtained  an  order,  but  only  against  the  sepa- 
rate estates.    The  Commissioner  founded  his  judgment 
upon  Ex  parte  Davenport  (a) ;  but  the  decision  in  that 
case  does  not  apply  to  this;  for,  according  to  the  argument 
in  that  case  (as  reported  in  p.  319),  the  creditors  applied 
to  prove  against  the  joint  estate  of  the  three  partners,  on 
a  joint  debt  of  the  three  ;  and,  after  treating  the  security 
there  given  as  the  security  of  the  three,  the  petitioners 
wanted  also  to  treat  it  as  the  separate  security  of  the 
two.    There  are  here  distinct  securities,  and  it  is  imma- 
terial in  what  order  they  are  realized  by  the  petitioners. 
Even  treating  the  separate  securities  as  the  liabilities  of 

(a)  1  Moat.  Deac.  &  D.  313.  j 

I 


1842. 

Ex  parte 
Reynal 
and  others. 
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sureties  only,  they  would  still  be  liable  for  any  deficiency 
to  the  amount  of  20s.  in  the  pound.  The  petitioners  do 
not  seek  to  prove  against  the  separate  estates,  under  the 
Order  of  sale ;  but  they  went  before  the  Commissioners 
to  make  their  rights  available,  in  the  shape  of  separate 
proof  upon  separate  securities ;  and  they  had  a  right  to 
do  so,  till  they  had  realized  20s.  in  the  pound  on  the 
amount  of  their  debts.  We  admit,  that  they  cannot 
receive  more;  but  this  does  not  affect  their  right  of 
proof.  The  petition  does  not  ask  to  disturb  the  former 
Order  in  the  slightest  degree ;  and  as  the  Commissioner 
has  reduced  the  proof  on  the  sole  authority  of  Ex  parte 
Davenport,  we  submit  that  his  decision  is  erroneous, 
and  cannot  be  sustained. 

Sir  John  Cross.  In  this  case,  the  petitioners  claim 
under  a  mortgage,  which  was  made  to  them  by  the  bank- 
rupts, of  Vauxhall  Gardens,  to  secure  several  debts  con- 
tracted with  them  by  the  bankrupts,  to  the  amount,  in 
the  whole,  of  22,000/.  To  secure  these  several  debts, 
the  bankrupts  executed  three  several  indentures  of  mort- 
gage, and  also  three  joint  and  several  bonds ;  but  each 
mortgage  and  bond  were  for  one  and  the  same  debt. 
The  petitioners  came  here  two  years  ago,  praying  for  an 
Order— I  use  their  own  terms— to  be  declared  equitable 
mortgagees  of  the  property  in  question,  and  that  the 
property  might  be  sold,  and  the  proceeds  be  paid  to 
them,  in  reduction  of  their  debt,  with  liberty  to  prove 
for  any  deficiency.  The  estate  has  accordingly  been 
sold,  and  the  proceeds  of  the  sale  amount  to  more  than 
20,000/.,  which  is  ready  to  be  paid  over  to  the  petitioners. 
The  petitioners,  however,  decline  to  touch  a  farthing  of 


1842. 


Ex  parte 
Reynal 
and  others. 
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1 842.      this  money,  and  want  to  go  before  the  Commissioner, 

Ex  parte  ancl  swear>  wnat  is  true  in  fact»  DUt  not  m  substance, 
that  they  are  still  creditors  for  22,000/.  The  Commis- 
sioner was  taken  by  surprise  in  the  first  instance,  but  he 
afterwards  adjusted  the  proof,  according  to  the  terms  of 
the  Order.  And  now,  after  one  of  these  petitioners  has 
actually  become  the  purchaser  of  the  estate,  they  want 
to  make  oath  before  the  Commissioner  that  the  whole 
debt  is  still  due.  This  appears  to  me  a  most  unreason- 
able proposition,  and  I  can  therefore  make  no  other 
Order  than  for  the  dismissal  of  this  petition. 

Petition  dismissed,  with  costs. 


Serjeants'  Inn, 
June  8. 

The  mate  of 
a  vessel,  hired 
by  the  master, 
who  was  also 
one  of  the 
owners,  at  cer- 
tain wages,  is  a 
servant,  within 
the  meaning  of 
the  48th  section 
of  the  6  Geo.  4. 
c.  16\,  and  is 
consequently 
entitled  to  six 
months'  wages, 
upon  the  bank- 
ruptcy of  the 
roaster  of  the 
vessel. 


Ex  parte  Homborg. — In  the  matter  of  Hudson.  — 

This  was  the  petition  of  the  mate  of  a  ship,  of  which 
the  bankrupt  had  been  master  and  part  owner,  to  be 
allowed  six  months'  wages,  under  the  6  Geo.  4.  c.  16. 
s.  48.  It  appeared  that  the  petitioner  had  been  hired 
by  the  bankrupt,  under  a  verbal  agreement,  in  the  year 
1829,  and  that  his  service  ceased  in  1830.  The  6at  was 
issued  in  1838,  and  the  petitioner  had  proved  for  270/., 
being  the  whole  amount  of  the  wages  due  to  him. 

Mr.  Charnock,  in  support  of  the  petition. 

Mr.  Keene,  contrcl.  The  question  is,  whether  the  pe- 
titioner is  a  servant  or  clerk  of  the  bankrupt,  within  the 
meaning  of  the  48th  section  of  the  act  of  parliament 
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He  was  not  a  servant  or  clerk  of  the  captain  of  the 
vessel,  in  particular,  but  he  was  engaged  on  behalf  of 
the  owners,  generally  j  and  he  had  no  right  to  demand 
his  wages  individually  of  the  bankrupt.  His  proof,  also, 
which  has  been  made  under  the  fiat,  is  inconsistent  with 
this  petition.  The  proof  is  for  "work  and  labour," 
generally,  not  as  a  servant.  The  hiring  by  the  bank- 
rupt was  merely  as  the  master  of  the  vessel ;  and  the 
petitioner  would  have  been  himself  the  master,  if  any 
accident  had  happened  to  the  captain.  There  is  no  con- 
tract in  writing  between  the  bankrupt  and  the  petitioner, 
which  has  rendered  the  bankrupt  separately  liable  to  the 
petitioner.  The  petitioner  cannot  be  called  the  hired 
servant  of  the  bankrupt ;  and  he  has  lain  by  several 
years  before  he  thought  proper  to  make  this  claim. 

Sir  John  Cross.  As  to  the  delay  that  has  taken 
place  in  bringing  forward  tins  claim  of  the  petitioner,  his 
employment  as  a  seaman  on  long  and  distant  voyages 
may  in  some  degree  account  for  that.  It  seems  to  me, 
that  the  petitioner  must  be  considered  as  the  servant  of 
the  bankrupt,  within  the  meaning  of  the  48th  section. 
He  was  hired  at  certain  wages  by  the  bankrupt,  who  was 
not  only  the  master,  but  also  one  of  the  owners  of  the 
vessel.  I  do  not  know  of  any  actual  case  of  a  seaman 
being  held  to  be  a  servant,  within  the  meaning  of  the 
act  of  parliament ;  but,  as  he  is  hired  to  render  his  ser- 
vices for  certain  wages,  and  is  bound  to  obey  the  orders 
of  the  master  of  the  vessel  who  hired  him,  I  think  that 
he  is  as  much  a  servant,  as  the  clerk  or  shopman  of  any 
merchant  or  tradesman.  I  am  therefore  of  opinion,  that 
the  petitioner  is  entitled  to  be  paid  the  amount  of  six 
months'  wages,  and  that  his  proof  must  be  reduced  to 


1842. 

Ex  parte 
Houboko. 
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1812. 


Ex  parte 

HoMBORO. 


that  amount    The  costs  of  both  parties  may  be 
out  of  the  estate. 

Order  as  prayed  (a). 


(a  )  See  E>  parte  Humphrey,  3  Deac.  fit  C.  1 1 4  ;  Ex  partt  Gough,  Id.  189 ; 
Ex  parte  Skinner,  Id.  332 ;  Ex  parte  Collier,  2  Moot,  fit  A.  29  ;  4  Deac.  & 
C.  520  ;  Ex  parte  Saunden,  2  Moot,  fit  A.  684  ;  2  Deac.  40 ;  Ex  parte  Gee, 
Moot,  fit  C.  99 ;  3  Deac.  341,  663 ;  and  5  fit  6  Vict.  c.  122.  sa.  28,  29. 


Ex  parte  Edward  Scholefield. — In  the  matter  of 

Serjeants  Inn,  EDWARD  SCHOLEFIELD.   

June  15. 

The baokrupt,    1  HIS  was  a  petition  of  the  bankrupt,  praying  that  his 

being  indicted  .  •  ,  ,  ,  ...  .  ,.  a>  ' 

for  a  conspiracy  assignees  might  be  at  liberty  to  advance  him  a  surbaent 

bVfah^pre^*  8Uin  °f  money  t0  defend  himself  from  an  indictment  for  a 

thatta  was'*  c°nsPiracy>  under  the  following  circumstances,  as  stated 

ioooceotofthc  by  him  in  his  petition.    On  the  14th  January  1840,  the 

charge,  and  that  1  * 

if  he  was  con-    fiat  issued;  and  at  a  dividend  meeting  on  the  27th  May 

*icted,  the  estate  ° 

would  be  greatly  1840,  Raleigh  &  Co.  applied  to  prove  for  the  sum  of 

damnified,  as 

the  prosecutor  1180/.,  but  were  only  admitted  to  claim  for  that  sum; 
abled  to  prove  and  a  dividend  of  8s.  in  the  pound  was  declared  upon 
under  tKCfiatr  tne  sura  °f  7391/.  6s.  9d.,  the  amount  of  debts  proved 
appUed^or'an  ana<  claimed.  The  amount  of  such  dividend  on  the  claim 
a«ignei  miint  of  &  Co.  was  472/.,  which  was  reserved  for 

100?  °to  defend  tnem  in  tne  event  °^  tne'r  SUDstant>ating  tne>r  claim  into 

to  Mtomen"    *  Pr°°f  J  *"  tlial  ™°M  ^  *  SUrP,US  °f 

to  which  appli- 
cation one  of 
the  assignees 
objected,  and 
tbe  two  others 
merely  ex- 
pressed their 
willingness  to 
submit  to  any 

Order  of  the  Court.  Held,  that  such  an  Order  could  not  be  made,  without  the  consent  of  all 
tbe 


135/.  19*.  9d.  remaining  after  payment  of  the  dividend. 

On  the  28th  August  1841,  the  petitioner  obtained  his 
certificate  of  conformity. 

At  the  London  sittings  after  Easter  term,  1840,  the 
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bankrupt  was,  with  two  other  persons,  convicted  on  the  1842. 


trial  of  an  indictment  for  a  conspiracy  to  defraud  Raleigh 
&  Co.  of  certain  goods ;  and  the  claim  of  Raleigh  &  Co.  Scholemeld. 
to  prove  for  the  sum  of  1180/.  was  made  immediately 
after  such  conviction,  and  in  respect  of  the  matters  con- 
tained in  the  indictment. 

On  the  30th  May  1 840,  the  bankrupt  obtained  a  rule 
nisi  for  a  new  trial;  and  in  Michaelmas  term  1841,  the 
rule  was  made  absolute,  on  the  ground  that  the  evidence 
against  the  defendants  was  not  satisfactory,  and  that  the 
petitioner  might  have  au  opportunity  of  producing  and 
proving  a  certain  letter  from  Manchester  in  contradic- 
tion of  such  evidence.  The  prosecutors  had  since  given 
the  bankrupt  notice  of  trial,  and  the  indictment  would 
probably  be  tried  in  a  few  days. 

The  petitioner  alleged  that  he  was  entirely  innocent  of 
the  imputed  conspiracy,  and  was  confident  of  obtaining  an 
acquittal,  if  he  could  be  properly  defended,  but  that  he 
had  no  means  whatever  of  defraying  any  part  of  the  ex- 
penses of  his  defence.  That  if  he  should  be  acquitted 
upon  the  indictment,  his  bond  fide  and  real  creditors 
who  had  proved  their  debts  would  be  materially  bene- 
fited, as  the  dividend  upon  their  debts  would  be  thereby 
increased  from  8s.,  which  had  been  already  paid,  to  at 
least  10«.,  and  the  bankrupt  himself  would  thereby  be- 
come entitled,  under  the  statute,  to  an  allowance  out  of 
his  estate.  That  the  petitioner  had  applied  to  the 
assignees  to  advance  a  sufficient  sum  out  of  the  monies 
in  their  hands,  realized  from  his  estate,  to  enable  him  to 
defend  himself  by  counsel,  and  to  procure  the  attend- 
ance of  witnesses  on  the  approaching  trial;  but  the 
assignees  declined  to  do  so,  without  the  sanction  of  the 
Court.    And  the  petitioner  finally  alleged,  that  if  the 
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1842.  verdict  should  be  in  his  favour,  the  prosecutors  could 
F.x  pane  no*  n^B^in  their  claim. 
s<  Hotf nkLD.  i>he  petition  first  came  before  the  Court  on  the  7th 
March  last,  when  two  of  the  assignees  appeared  by 
counsel  to  submit  to  any  Order  which  the  Court  might 
think  proper  to  make;  and  on  that  occasion  the  Court 
directed,  that  the  sum  of  100/.  might  be  paid  to  the 
bankrupt  for  the  purpose  mentioned  in  his  petition,  if 
the  assignees  consented  to  make  him  such  advance.  But 
this  Order  was  countermanded  on  an  objection  raised 
by  the  third  assignee,  who  stated  in  his  affidavit,  that 
the  solicitor  on  the  former  proceeding  was  not  autho- 
rized by  him  to  consent  to  the  application.  The  bank- 
rupt therefore  presented  a  fresh  petition,  and  the  case 
came  on  again  for  hearing. 


Mr.  Elderton,  in  support  of  the  petition.  Where 
issues  have  been  directed  by  the  Court  of  Chancery, 
that  Court  has  in  some  instances  made  similar  Orders  to 
that  now  prayed  for.  In  Oregg  v.  Taylor  {a),  where 
certam  persons  (who  were  paupers)  were  found  by  the 
Master  to  be  next  of  kin  to  an  intestate,  and  were  named 
defendants  in  an  issue  directed  to  try  the  rights  of  others, 
the  Court  allowed  an  advance  of  500/.  to  defray  the  ex- 
pense of  the  trial  of  the  issue.  Here,  the  bankrupt  is 
indicted  for  a  conspiracy  in  fraudulently  obtaining  the 
prosecutor's  goods,  and  if  he  is  convicted,  they  will  be 
able  to  substantiate  their  proof  for  479/.  It  is  quite 
clear,  therefore,  that  if  the  indictment  is  successful,  the 
bankrupt's  estate  will  be  damnified  to  that  amount. 

Mr.  Bacon,  for  the  dissenting  assignee.   The  affida- 

(a)  4  Rum.  279. 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 


647 


vit,  which  alleges  that  it  will  be  for  the  benefit  of  the  1842. 
estate  that  the  bankrupt  should  defend  himself  against  ^l^L 
this  indictment,  is  made  by  his  solicitor,  not  by  either  of  Scbolwkld. 
the  assignees.   After  the  reservation  of  the  dividend  on 
the  amount  of  the  claim  of  Raleigh  &  Co.,  there  is  no 
great  surplus  in  the  hands  of  the  assignees;  so  that  if  100/. 
is  now  taken  from  that  small  balance,  and  given  to  the 
bankrupt,  there  will  be  only  35/.  left  to  pay  all  the  costs 
which  may  be  incurred  by  the  assignees.    One  of  the 
two  assignees,  who  consent  to  this  application  on  the 
part  of  the  bankrupt,  has  been  a  bankrupt,  and  the 
other  is  the  official  assignee. 

Mr.  Keene,  who  appeared  for  the  two  other  assignees, 
said  that  they  were  willing  to  submit  to  any  Order  of 
the  Court,  but  that  he  was  not  authorized  by  them  to 
consent  to  the  application. 

Mr.  Elderton,  in  reply.  If  the  Court  is  satisfied  that 
it  will  be  for  the  benefit  of  the  estate  to  make  this  Order, 
it  does  not  require  the  express  consent  of  the  assignees 
for  that  purpose. 

Sir  John  Cross.  When  this  petition  was  previously 
before  the  Court,  the  Court  was  given  to  understand  that 
the  assignees  consented  to  the  application;  and  accord- 
ingly an  Order  was  made,  that  the  assignees  might  ad- 
vance the  100/.  to  the  bankrupt,  if  they  chose  to  do  so. 
The  Court  would  never  have  made  such  an  Order, 
without  the  consent  of  all  the  assignees.  Now  one  of 
the  assignees  swears,  that  the  solicitor  on  the  former 
proceeding  was  not  authorized  by  him  to  consent  to  the 
application;  he  now  positively  objects  to  it;  and  although 
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1 %42.      the  two  other  assignees  appear,  they  nevertheless  withhold 
-     ~       their  consent,  bctn^  willing,  however,  to  submit  to  any 

c.1  part*  D  0  '  * 

Scbol»jhli».  Order  of  the  Court.  My  opinion  is,  that  I  ought  not  to 
adjudicate  upon  this  matter,  without  the  consent  of  all 
the  assignees,  and  that  the  petitioner  cannot  call  upon 
the  Court  to  compel  the  assignees  to  do  what  is  required. 

Petition  dismissed;  costs  of  the  assignees  to  be 
paid  out  of  the  estate. 


Ex  parte  James  Heron. — In  the  matter  of  John 

fmjtant*'  Inn,  BROOKES.  

Junt  15. 

The  Court  will  THIS  was  the  petition  of  an  assignee  under  a  second 
any  Order  on  ^  fiat,  claiming  the  amount  of  the  bankrupt's  allowance 
fo7th^"ym«nt  payable  to  him  under  the  former  fiat.  It  appeared,  that 
a  nil  wan  re  'until  tne  ^rst  ^at  na^  issued  against  Brookes  and  three  other 
a»ce*umed  by  Per80ns  wno  were  n*s  partners,  and  that  the  amount  of 
lil?™1™*  Brookes  s  property  was  10,000/.  more  than  any  of  the 
other  partners.  The  first  dividend  was  declared  on  the 
2nd  March  1835,  and  the  second  on  the  22nd  February 
1837;  the  separate  estate  of  Brookes  had  paid  20s.  in 
the  pound,  and  the  joint  estate  13«.  4c/.  in  the  pound; 
and  it  was  alleged  in  the  petition  that  there  would  be  no 
further  dividend,  and  that  the  sum  of  317/.  remained  in 
the  hands  of  the  assignees  to  pay  the  allowance.  Pre- 
vious to  the  first  bankruptcy,  the  bankrupt  had  com- 
menced two  chancery  suits,  to  which  the  assignees  were 
made  parties,  and  he  was  also  the  plaintiff  in  a  suit  in 
America,  which  was  still  pending.  The  second  fiat 
issued  on  the  Uth  March  1837,  before  which  time  the 
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bankrupt  never  applied  for  his  allowance  to  the  assig-  1842. 
nees  under  the  first  fiat. 


Mr.  Anderdon,  and  Mr.  Rogers,  in  support  of  the 
petition,  relied  on  Ex  parte  Afinchin(a),  where  it  was 
held,  that  if  A.,  one  of  three  partners,  pay  20*.  in  the 
pound  on  his  separate  estate,  and  12s.  6d.  be  paid  on  the 
joint  estate,  but  on  the  separate  estates  of  the  two  other 
partners  a  sufficient  dividend  has  not  been  paid,  A.  is 
nevertheless  entitled,  for  his  sole  use,  to  an  allowance  of 
51.  per  cent.,  not  exceeding  400/.  This  decision  was 
brought  under  the  notice  of  the  Lord  Chancellor  in  Ex 
parte  Gibbs(b),  and  though  he  was  at  first  inclined  to 
differ  from  the  judgment  of  the  Vice-Chancellor,  yet, 
upon  further  consideration,  he  said  that  he  had  looked 
at  the  words  of  the  act,  and  found  them  so  precise  and 
strong,  that  he  thought  each  partner  was  entitled  to  his 
full  allowance.  The  words  of  the  129th  section  are, 
"  that  in  all  joint  commissions  under  which  any  partner 
shall  have  obtained  his  certificate,  if  a  sufficient  dividend 
shall  have  been  paid  upon  the  joint  estate  and  upon  the 
separate  estate  of  such  partner,  he  shall  be  entitled  to 
his  allowance,  although  his  other  partner  or  partners 
may  not  be  entitled  to  any  allowance.*'  [Sir  John  Cross. 
The  stronger  words,  upon  which  no  doubt  Lord  Lynd- 
hurst  relied,  are  contained  in  the  preceding  section,  the 
128th,  which  says,  "  that  every  bankrupt  who  shall  have 
obtained  his  certificate,"  if  the  net  produce  of  his  estate 
shall  pay  the  requisite  amount,  "  shall  be  allowed"  so 
much  out  of  such  produce.]  It  is  objected  on  the  other 
side,  that  there  are  outstanding  law  suits,  in  which  the 
assignees  are  concerned,  and  that  the  last  dividend  was 
(o)  Mont.  &  Mac.  135.  (fc)  Mont  105. 

VOL.  II.  Y  Y 
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not  declared  to  be  a  final  dividend.  But  it  is  no  rea- 
son, because  the  assignees  engage  in  litigation,  that 
the  bankrupt  is  not  to  have  his  allowance,  when  a  suffi- 
cient sum  is  already  divided  amongst  his  creditors ;  nor 
is  it  any  reason,  because  the  word  "final"  is  not  in- 
serted in  the  order  of  dividend,  that  the  dividend  is  to 
be  considered  less  final.  In  the  case  already  cited  of 
Ex  parte  Gibbs,  the  objection  was  raised,  but  was 
waived  as  untenable,  of  the  claim  for  the  allowance 
being  made  before  a  final  dividend  was  declared.  And 
in  £+x  jhifte  (hooper  (^q  \  this  Court  held  that  it  was  not 
necessary  that  the  word  "  final n  should  be  used  in  the 
order  of  dividend,  if  it  appear  from  the  suie  of  the  pro- 
ceedings, and  the  mode  in  which  the  declaration  of 
dividend  is  made,  that  it  was  intended  to  be  final j  and 
that  a  dividend  may  be  sufficiently  final  to  entitle  the 
bankrupt  to  his  allowance,  though  it  may  not  be  final 
for  the  purpose  of  preventing  subsequently  accruing  pro- 
perty from  being  distributed. 

Mr.  Katyon  Parker,  for  the  assignees.  The  petitioner 
ought  to  have  shown  that  the  list  dividend  was  a  final 
dividend,  or  intended  to  be  a  final  dividend,  and  that 
there  was  some  Order  of  the  Commissioners  on  the  pro- 
ceedings declaring  the  bankrupt  entitled  to  a  certain 
allowance,  before  he  can  sustain  a  petition  for  it  to  tfris 
Court.  The  129th  section  of  the  6  Geo.  4.  c.  1&  merely 
declares  that  one  of  several  partners  may  receive  his 
allowance,  although  the  others  may  not  be  en  tided  to  it 
And  with  respect  to  the  case  of  Ex  parte  Jftacita  b\ 
which  has  been  relied  on  by  the  other  side,  the  marginal 
note  of  that  case  expressly  states,  that  "  the  allowance 
'i,2  ytovuit  A.  689  ,  2  D«c.  41.         (  »  Xaat.  i)LU>. 
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of  the  certificate  is  not  payable,  until  a  final  dividend  has  184?. 
been  made."   The  petitioner  alleges,  it  is  true,  that  there  eT^, 
will  be  no  further  dividend ;  but  the  evidence  contradicts  Heron. 
this;  as  it  is  admitted  that  there  is  a  large  sum  still 
remaining  in  the  hands  of  the  assignees.    In  Ex  parte 
Surridge  (a),  the  question,  whether  a  bankrupt  was  enti- 
tled to  claim  his  allowance  before  a  final  dividend  had 
been  made,  was  again  submitted  to  the  Court,  and  the 
Vice-Chancellor,  after  referring  to  what  he  had  stated  in 
Ex  parte  Minchin,  decided,  that,  according  to  the 
authorities,  and  what  appeared  to  be  the  uniform  prac- 
tice of  the  Court,  the  bankrupt  could  not  claim  any 
allowance  until  after  a  final  dividend  had  been  made; 
because,  before  that  time,  and  so  long  as  other  creditors 
were  at  liberty  to  prove,  it  would  be  impossible  to  ascer- 
tain correctly  to  what  allowance  the  bankrupt  was  enti- 
tled. [Sir  John  Cross,  It  seems  to  me,  that  in  Minchiris 
case,  the  Vice-Chancellor,  in  speaking  of  a  final  dividend, 
meant  a  second  dividend.]    It  is  sworn,  that  previous  to 
the  first  bankruptcy  the  bankrupts  commenced  a  suit  in 
America,  which  is  still  pending,  as  well  as  two  chancery 
suits  in  this  country,  to  which  the  assignees  have  been 
made  parties ;  so  that  the  present  case  comes  within  the 
exception  of  the  109th  section  of  the  6  Geo.  4.  c.  16., 
which  declares  that  the  second  dividend  shall  not  be 
final,  if  any  action  at  law,  or  suit  in  equity,  be  depending, 
or  any  part  of  the  estate  be  standing  out  not  sold  or  dis- 
posed of.    In  the  report  of  Ex  parte  Cooper  (b),  in  the 
second  volume  of  Deacon's  Reports,  it  is  stated  that  the 
Court  made  the  Order  for  the  bankrupt's  allowance, 
because  it  appeared  that  it  was  intended  to  be  a  final 
dividend ;  and  therefore  that  the  bankrupt  ought  not  to 

(a)  Mont.  &  M.  287.  (6)  2  Deac.  41. 
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1842.  have  been  prejudiced  by  the  omission  of  the  word  "final" 
,x  ^  in  the  order  of  dividend.  The  Chief  Judge  in  that  case 
Iero*.  savSj  t|,at  bankrupt  is  not  entitled  to  his  allowance 
even  after  a  second  dividend,  if  it  was  really  not  intended 
to  be  final,  notwithstanding  the  statute  declares  it  shall  be 
final,  except  under  certain  circumstances ;  and  that  the 
question  was,  whether  the  dividend  was  advertized  and 
declared  in  such  a  manner,  as  to  make  it  apparent  that  a 
final  dividend  was  actually  intended.  No  application  for 
any  allowance  was  ever  made  by  the  bankrupt  to  the 
assignees  under  the  first  fiat,  before  the  issuing  of  the 
second  fiat. 

i 

Sir  John  Cross.  The  material  question  is  this :  sup- 
posing the  bankrupt  to  have  been  entitled  to  his  allow- 
ance under  the  first  fiat,  whether  his  conduct  does  not 
amount  to  an  acquiescence  in  what  the  assignees  now 
propose  to  do  with  the  fund  remaining  in  their  hands. 
The  order  for  the  second  dividend  was  made  in  1837, 
and  the  second  fiat  was  not  issued  for  nearly  a  month 
after  the  dividend  order,  the  bankrupt  in  the  mean 
time  never  making  any  application  for  his  allowance. 
Moreover,  how  can  I  order  the  317/.  to  be  paid  to  this 
bankrupt,  when  the  three  others  are  equally  entitled  to 
their  allowance  out  of  this  sum  ? 


Mr.  Anderdon,  in  reply.  The  principle,  on  which  the 
acquiescence  of  a  party  is  inferred,  is  not  merely  on  the 
negative  ground  of  non-claim,  but  there  must  be  some 
positive  act  of  the  party  appearing,  to  show  his  acquies- 
cence. The  suits,  that  have  been  mentioned  to  be  still 
pending,  relate  to  the  estates  of  the  other  bankrupts,  and 
not  to  the  estate  of  Brookes,  who  has  no  interest  what- 
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ever  in  the  result  of  those  proceedings.  Tlier.*  has  been  18*2- 
a  sufficient  dividend  paid  under  the  joint  estate,  as  well  Ex  ^ 
as  under  the  separate  estate  of  Brookes,  to  entitle  the 
latter  to  his  allowance ;  and  there  is  nothing  whatever 
said  in  the  statute  about  a  final  dividend,  as  being  the 
condition  precedent  to  the  claim  of  the  bankrupt's  allow- 
ance. In  Ex  parte  Lomas{a),  where  the  assignees  dis- 
tributed a  sum  without  any  order  of  dividend,  and  the 
bankrupt  subsequently  obtained  his  certificate,  it  was 
held  that  he  was  as  much  entitled  to  his  allowance,  as  if 
they  still  had  that  sum  in  their  hands. 

Sir  John  Cross.  The  question  is  not  now,  whether 
the  bankrupt  is  entitled  to  any  allowance  under  the  first 
fiat ;  because  it  is  distinctly  admitted  that  he  is.  But 
the  matter  stands  thus :  five  years  ago  the  Commissioners 
made  a  second  dividend,  and  proceeded  to  audit  the 
accounts  of  the  assignees.  In  doing  so,  they  ought  also 
to  have  taken  into  their  consideration  the  right  of  the 
bankrupt  to  his  allowance ;  for  they  did  not  then  ques- 
tion, that  the  bankrupt  might  have  a  claim  to  his  allow- 
ance. It  seems  clear,  that  the  intention  of  the  assignees 
was,  that  the  bankrupt's  allowance  should  not  be  ascer- 
tained then,  but  should  stand  over  for  a  future  day,  to 
abide  the  ulterior  order  of  the  Commissioner.  Now  the 
assignees  are  by  the  present  petition  called  on  to  pay  a 
sura  of  money  for  the  bankrupt's  allowance,  which  has 
never  in  fact  been  allowed  to  the  bankrupt  by  the  Com- 
missioner under  the  first  fiat.  I  cannot  order  a  sura  to 
be  paid  to  the  bankrupt  for  his  allowance,  which  has 
not  been  previously  ascertained  by  the  Commissioner. 
There  is  shortly,  as  I  am  informed,  to  be  an  audit 

(a)  1  Mont,  (c  A.  437  ;  3  De»c.  &  C.  68). 


Digitized  by  Google 


654  CASES  IN  BANKRUPTCY. 


meeting,  at  which  the  Commissioner  of  COUTH) 

Ex  pvfe  ascertain  the  amount  of  the  funds  remaining  in  the  hands 
H""-  of  the  assignees,  and  in  what  manner  they  ought  to  be 
applied,  in  regard  to  the  bankrupt's  allowance.  All 
these  are  matters  of  calculation,  which  belong  exclusively 
to  the  Commissioners.  I  wish  therefore  to  put  matters 
in  such  a  train,  as,  without  depriving  the  bankrupt  of  his 
allowance,  will  not  interfere  with  the  duties  of  the  Com- 
missioner; as  it  would  be  desirable  that  he  should  calcu- 
late the  amount  of  the  allowance  at  the  next  meeting. 

The  Order  was,  that  it  should  be  referred  to  the 
Commissioner  to  inquire  and  ascertain  what  the 
bankrupt  ought  to  be  allowed  out  of  the  net  pro- 
ceeds of  his  estate  under  the  former  fiat ;  reserving 
further  directions  and  costs,  with  liberty  for  the 
other  bankrupts  under  that  fiat  to  go  before  the 
Commissioner  and  substantiate  any  claims  for 
their  allowance  to  which  they  may  be  entitled,  in 
the  judgment  of  the  Commissioner. 


Ex  parte  Fletcher.  — In  the  matter  of  Hl  mber- 

Serjtantt  Inn,  STONE.  

Jmm*  16. 

An  Order  to  THIS  was  the  petition  of  a  creditor,  praying  the  Court 
boning  creditor*  to  amend  an  Order  which  had  been  made  in  this  case  for 


amended,  for  the  substituting  the  debt  of  the  petitioner  for  the  petitioning 
^une™.  creditor's  debt,  under  the  6  Geo.  4.  c.  16.  s.  18.  In 
t  EE!  deS  an  action  brought  by  the  assignees  in  the  Court  of  Com- 
iub.tiiuted)  b»d        pl      that  Court  decided  that  the  Order  was  defec- 

jirtm-iJ  I  tuffi-  7 

c^ntdtbt  before  tjvc  on  tne  authority  of  Christie  v.  Unwin  (a) ;  because  it 

making  ibc  ap-         '  J 

the  next  cate.  (a)     ^°**  ^* 
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did  not  state,  that  the  creditor  applying  to  have  his  debt 
substituted  had  proved  a  sufficient  debt  under  the  fiat, 
before  making  the  application.  The  object,  therefore,  of 
this  petition,  was  to  have  a  statement  to  that  effect  in- 
serted in  the  Order. 

Mr.  Bacon,  in  support  of  the  petition. 

Sir  John  Cross  (upon  reference  to  Mr.  Barber,  the 
registrar,)  said,  that  the  Order,  which  was  decided  to  be 
bad  in  Christie  v.  Unwin,  was  drawn  up  in  the  same  form 
that  had  prevailed  ever  since  the  passing  of  the  6  Geo.  4. 
c.  16. ;  and  that  he  always  understood,  that  the  Courts  of 
Westminster  Hall  had  in  these  cases  acted  upon  the 
principle  laid  down  by  Mr.  Justice  Buller  in  Rex  v.  The 
Aire  and  Colder  Navigation  (a),  in  which  he  says,  "The 
distinction  between  orders  of  justices  and  special  verdicts 
has  been  long  established;  in  the  latter,  where  it  con- 
cludes generally,  the  whole  case  must  appear  upon  the 
record ;  but  the  very  reverse  is  the  case  which  obtains  in 
the  case  of  orders  of  justices  ;  for  the  Court  will  intend 
every  thing  to  be  right,  which  does  not  appear  to  be 
otherwise,  and  they  will  not  entertain  any  doubt  upon  a 
subject  upon  which  the  justices  did  not."  It  is  our  duty, 
however,  to  amend  the  Order,  in  deference  to  the  opi- 
nions of  the  Courts  of  King's  Bench  and  Common  Pleas. 

Order  to  be  amended,  as  prayed  (b). 
(<0  2  T.  R.  666. 

t&)  See  Ex  parte  Hall,  1  Mont.  Deac.  fit  D.  219,  note  (fr). 


1812. 


Ex  parte 
Flltchsr. 
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Ex  parte  Molyneux. — In  the  matter  of  Humber- 

Serjeanti'  Inn,  STONE.  

J  tint  16. 

A  creditor  hav-  This  was  the  petition  of  the  defendant  in  a  pending 

ing  obtained  an 

Order  to  substi-  action  brought  by  the  assignees,  praying  that  the  Court 
debt  for  thai  of  would  not  make  any  alteration  in  the  Order  to  substitute, 
cmiiulrl'and8  as  prayed  in  the  last  case,  or  if  it  did  make  any  such 
^war^stte  alteration,  that  the  Order  might  be  dated  as  of  to-day,  so 

theUOrde™end  tnat  tne  defendant  m  lne  action  might  not  be  prejudiced 
which  proved    by  the  alteration. 

defective  ' 
through  a  cleri- 

Sli'^Jl.      Mr.  Anderdon,  in  support  of  the  petition.    The  affi- 

SlantPinhaede"  davit  of  the  Petitioner  in  the  la8t  case  does  not  state  that 
pending  aciion   the  debt  to  be  substituted  was  incurred  not  anterior  to 

petitioned 

against  the      the  debt  of  the  petitioning  creditor. 

amendment,  or  * 
if  such  should 

SedorigCiDea,llhal  Sir  JoHN  Cross-  The  original  petition  stated  that 
be' dVted'^io?01  the  debt  was  not  anterior»  tne  affidavit  in  support  of  that 
to  the  Order  of  petition  stated  as  much,  and  the  Order  of  this  Court 

amendment. 

Held,  that  the    made  on  that  petition  also  stated  the  fact. 

Court  ought  not 
to  entertain 

SuiT  Mr.  Anderdon,  and  Mr.  Crompton,  in  support  of  the 

petition,  referred  to  Muskett  v.  Drummond  (a),  where 
it  was  held  that  an  Order  made  by  the  Lord  Chancellor 
under  the  6  Geo.  4.  c.  16.  s.  18.  was  invalid,  for  not 
finding,  or  calling  upon  the  Commissioners  to  find,  that 
the  original  petitioning  creditor's  debt  was  insufficient. 
In  that  case  Mr.  Justice  Bayley  says,  "It  does  not 
appear  that  the  Lord  Chancellor  was  apprised,  when  he 
made  the  Order,  of  the  existence  of  the  present  suit,  so 
as  to  call  his  attention  to  the  propriety  of  making  any 
provision  as  to  giving  it  in  evidence  in  this  suit.  No 

(«)  10B.&C.  153. 
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notice  of  the  application  to  the  Lord  Chancellor  appears  18  *2. 
to  have  been  given  to  the  defendant,  against  whom  the  Ex  partc 
suit  was  pending,  so  as  to  give  him  an  opportunity  of  s 
interposing  in  the  Court  of  Chancery,  to  prevent  its 
being  improperly  used  to  his  prejudice."  The  Court  did 
not  give  any  express  opinion  in  that  case,  whether  a  valid 
Order  of  the  Lord  Chancellor,  under  the  above-mentioned 
act,  would  support  a  commission  of  bankrupt  by  reference 
in  an  action  already  commenced ;  but  the  indication  of 
the  opinion  of  the  Court,  from  the  wording  of  Mr.  Justice 
Bay  ley's  judgment,  certainly  appeared  to  be,  that  such  an 
Order  would  not  operate  upon  a  depending  suit,  especially 
against  a  party  who  had  no  notice  of  such  Order,  and 
was  not  apprised  that  he  would  have  to  meet  the  substi- 
tuted debt.  We  submit,  therefore,  that  if  the  Court 
thinks  proper  to  amend  the  Order  in  this  case,  it  should 
be  without  prejudice  to  the  pending  action,  as  was  done 
in  Ex  parte  Watson{a)\  where  the  Court  said,  that  "as 
the  action  has  gone  so  far  as  plea,  and  the  defendant  has 
depended  upon  the  invalidity  of  the  petitioning  creditor's 
debt,  it  would  be  unjust  to  him  to  make  an  Order  to 
substitute  a  new  petitioning  creditors  debt,  without  add- 
ing "  without  prejudice  to  the  action."  If  the  Court 
does  not  direct  these  words  to  be  inserted,  it  is  sub- 
mitted, that  the  Order  to  substitute  should  be  dated  to- 
day, and  not  bear  date  on  the  day  when  the  invalid 
Order  was  made, — otherwise  it  will  be  the  same  as  ante- 
dating the  present  Order,  and  giving  it  a  retrospective 
operation,  which  Lord  Cottenham  refused  to  do  in  the 
matter  of  Harper  {b)t  saying,  that  "  the  Court  cannot 

(a)  3  Mont.  &  A.  609  ;  3  Deac.  310. 
(6)  1  Mont.  Deac.  &  D.  239. 
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1842.      remedy  the  particular  inconvenience  by  a  departure  from 


Ex  parte     a  gencral  rule»  which  might  affect  other  parties.*' 

Mo  LYNCH  X. 

Sir  John  Cross.  So  long  ago  as  the  5th  of  May 
1839,  this  creditor  applied  to  the  Court  to  substitute  his 
own  debt  for  that  of  the  petitioning  creditor,  which  hid 
been  found  insufficient  to  support  the  fiat;  and  the 
Court  then  said,  that  he  wa9  entitled  to  such  Order. 
This  Court  being  bound,  ex  debito  justitia,  to  give  him 
a  valid  Order,  the  officer  of  the  Court  happens  to  draw 
up  an  Order  which  turns  out  to  be  defective ;  and  the 
creditor  now  comes  here  and  says,  "  You  did  not  give 
me  the  right  Order,  to  which  I  was  entitled  on  the  former 
occasion."  What  is  the  Court  then  to  do  upon  such  an 
intimation  of  a  party,  who  has  been  wronged,  not  by  his 
own  error,  but  by  that  of  the  Court  ?  Why,  of  course, 
to  give  him  now  the  proper  Order,  which  he  ought  to 
have  obtained  on  the  5th  of  May  1839.  But  now  comes 
another  party  to  ask  the  Court  to  undo  what  it  has 
already  done,  by  rescinding  altogether  the  former  Order, 
and  making  the  original  Order  as  of  to  day.  That  1 
think  would  be  doing  gross  injustice  to  the  creditor,  who 
obtained  the  former  Order.  Who  is  the  present  peti- 
tioner, that  urges  the  Court  to  adopt  such  a  proceeding? 
The  very  defendant  in  the  pending  action,  who  wishes  to 
take  advantage  of  a  clerical  slip,  which  he  contends 
must  stand  as  it  does  for  his  benefit.  I  am  of  opinion 
that  it  would  be  both  unreasonable  and  unjust  to  listen 
to  such  an  application,  and,  therefore,  that  this  petition 
ought  to  be  dismissed. 
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1842. 

Ex  parte  Emily  Ann  Birch. — In  the  matter  of  Emily 


Ann  Birch.   &tf«wifi'  inn, 

June  16  and 

This  was  the  petition  of  the  bankrupt  to  annul  the  A  Jn  w*o 
fiat,  impeaching  the  validity  of  the  trading,  act  of  bank-  J  j**"1- 
ruptcy,  and  the  petitioning  creditor's  debt.  hoase,  in  which 

the  lodgers  take 

The  bankrupt  kept  a  boarding  and  lodging  house,  in  their  meals  at 

her  own  table, 

Bedford  Place,  providing  meat  and  victuals  to  her  and  who  occa- 
lodgers,  and  occasionally  supplying  them  with  wine.  themwiSf^cS 
On  tbe  28th  February  1842  all  the  bankrupt's  goods  dtt^/ofV"" 
and  furniture  were  seized  under  an  execution  at  the  suit  JTa^rX^wM'. 
of  an  attorney  of  ths  name  of  King,  who  stated  that  he  £    J  C£'J' 
had  at  different  times  lent  the  bankrupt  money  to  the  Jj^**'  °f  a 
amount  of  nearly  2000?. ;  and  the  following  day  King  ort£rJ"|.ycwho 
put  a  fresh  execution  into  her  bouse,  at  the  suit  of  one  quantities  of 

goods  of  differ- 

Dorcas  Phillips,  for  the  sum  of  500/.    The  proceeds  of  ent  tradesmen, 

without  the 

the  sales  under  these  executions  realized  2400/. ;  which  means ofnay- 
sum  had  been  paid  into  Court,  and  awaited  the  result  of  ihey  are  deliver- 
legal  proceedings  under  the  Interpleader  Act,  to  test  the  leaves'herhouse 
validity  of  the  executions.  It  appeared  from  the  affida-  k^;^ 
vits  in  opposition,  that  notwithstanding  King  had  put  Z°£&h?0™D%d* 
these  executions  into  the  bankrupt's  house,  he  was  on  ^  goes  into 

r  obscure  lodg- 

very  intimate  terms  with  her,  and  dined  with  her  several  |ng»  »l  Head- 
ing, must  be 

times  during  the  week  after  the  executions  issued,  taken  to  depart 
On  the  24th  February,  only  four  days  before  the  li  ng-  house  with 

intent  to  delay 

issuing  of  the  first  execution,  the  bankrupt  called  at  a  her  creditors, 
silversmith's,  and  ordered  numerous  articles  of  plate,  Jolt  ml^an  act 
together  with  a  ring  and  a  brooch,  amounting  in  the  of  bankruP,cy- 
whole  to  240/.    These  articles  were  delivered  at  the 
bankrupt's  house  on  the  26th  of  February.    On  the 
previous  30th  of  November  she  gave  an  order  for  thirty- 
two  dozen  of  wine,  which  was  also  delivered  to  her ;  and 
shortly  afterwards  she  gave  orders  to  other  wine  mer- 
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1812.  chants  for  nearly  300/.  worth  more  of  wine  ;  and,  in  the 
:«  parte  interval  between  the  1st  October  1841  and  the  1st  March 
Bmcii.      134^  tj,e  va|ue  Qf  the  g00(is  she  ordered  of  different 

tradesmen  amounted  to  the  sum  of  3600/.  On  the  19th 
February  1842  the  bankrupt  left  home  early  in  the 
morning,  and  stayed  away  all  day,  and  returned  at  night. 
On  the  24th  February,  after  dark,  a  large  quantity  of 
boxes  and  packages  were  secretly  removed.  On  Sunday 
the  27th  February  the  bankrupt  informed  her  maid- 
servant, that  she  was  going  into  the  country  for  some 
time,  and  would  have  no  longer  occasion  for  her  services, 
that  the  servant's  wages  would  be  paid  during  her  ab- 
sence, but  that  she  need  not  inquire  by  whom  they  were 
paid.  On  the  Thursday  following,  the  3d  March,  she 
left  her  house,  and  never  returned  to  it,  and  her  servant 
did  not  know  where  she  had  gone.  Between  the  1st 
and  7th  March  several  creditors  called,  and  were  told 
that  the  bankrupt  was  from  home. 

On  the  7th  March  the  fiat  issued,  in  which  the 
bankrupt  was  described  as  "  a  lodging-house  keeper, 
dealer,  and  chapwoman."  The  debts  were  considerable, 
besides  those  to  the  amount  of  3600/.,  which  the  bank- 
rupt had  incurred  between  the  1st  October  and  the  1st 
March,  and  the  only  assets  consisted  of  a  few  articles 
of  property  seized  by  the  messenger  at  her  lodgings  in 
Reading,  and  a  claim  for  12/.  10s.  due  from  one  ChuT- 
lotte  SeatoH,  whose  residence  had  not  been  discovered. 

The  bankrupt  made  an  affidavit,  stating,  that  the 
persons  who  came  to  lodge  at  her  house  paid  a  certain 
sum  for  board  and  lodging ;  that  they  had  their  meals 
at  her  own  table ;  and  that  she  only  let  one  or  two  of 
her  lodgers  have  some  wine  upon  a  few  occasions,  when 
they  wanted  it,  to  prevent  them  from  sending  for  it  to  a 
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1842. 
Ei  parte 

BlKCH. 


coffee-house ;  that  she  left  her  house  on  the  3d  of 


executions,  and  she  had  not  a  bed  to  lie  on ;  that  she 
ordered  a  board  to  be  put  in  front  of  the  house  directing 
her  letters  to  be  sent  to  a  certain  house  in  Great  Russell 
Street,  Bloomsbury ;  and  that  she  gave  no  orders  to  be 
denied  to  any  creditors. 

In  reply  to  the  bankrupt's  affidavit,  it  was  sworn  that 
on  the  30th  November  1841,  when  she  wrote  a  letter  to 
a  wine-merchant  ordering  thirty-two  dozen  of  wine,  she 
stated  that  "  she  did  not  intend  to  drink  it  all  herself, 
but  that  she  had  those  in  her  house  who  would  consume 
most  of  it;"  and  that  in  a  bill  she  sent  in  afterwards  to 
one  of  her  lodgers,  there  was  a  charge  for  several  bot- 
tles of  wine. 

Mr.  Anderdon,  in  support  of  the  petition,  called  on  the 
counsel  on  the  other  side  to  maintain  the  affirmative  of 
the  issue,  namely,  that  the  bankrupt  was  a  trader,  and 
had  committed  an  act  of  bankruptcy. 

Mr.  Bacon,  and  Mr.  James,  contra.  The  bankrupt, 
in  this  case,  was  a  trader,  within  the  meaning  of  the 
6  Geo,  4.  c.  16.  s.  2.,  which  declares  that  all  "victuallers, 
keepers  of  inns,  taverns,  hotels,  or  coffee-houses,"  shall 
be  deemed  traders,  and  liable  to  become  bankrupt.  In 
Smith  v.  Scott  (a),  it  was  decided  that  the  keeper  of  a 
private  lodging  house,  who  also  sought  a  profit  by  fur- 
nishing her  guests  with  provisions,  was  subject  to  the 
bankrupt  laws  as  an  hotel  keeper,  although  the  provisions 
were  set  apart  as  the  separate  property  of  each  guest. 
A  distinction  may  be  taken  between  a  mere  lodging* 


March,  because  all  her  furniture  was  seized  under  the 


(a)  9  BiDg.  14. 
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1842.      house  keeper,  and  one  that  boards  his  lodgers;  and  that 

Ex  parte 

distinction  has  been  recognized  by  this  Court  (a).  But,  in 
this  case,  the  lodgers  of  the  bankrupt  were  found  board, 
as  well  as  lodging,  by  the  bankrupt,  and  agreed  to  pay 
a  certain  sum  for  that  accommodation,  in  addition  to  the 
price  of  the  lodgings.    So  much  as  to  the  trading. 

With  respect  to  the  act  of  bankruptcy,  it  is  clear  from 
the  evidence,  that  the  bankrupt  departed  from  her  dwel- 
ling-house, with  intent  to  delay  her  creditors.  Some  of 
her  goods  were  secretly  made  away  with ;  she  goes  into 
the  country,  without  making  any  provision  for  the  pay- 
ment of  her  debts ;  several  creditors  call  in  her  absence ; 
and  she  abruptly  discharges  her  servants,  without  giving 
them  a  month's  warning.  There  is  every  reason  to  believe, 
from  the  frequent  conferences  between  the  bankrupt  and 
King,  the  execution  creditor,  and  the  quantity  of  goods 
she  ordered  of  different  tradesmen  so  recently  before 
the  issuing  of  the  fiat,  that  the  whole  scheme  was  a  con- 
trivance to  pay  the  execution  creditor,  and  that  this  peti- 
tion is,  in  reality,  the  petition  of  King,  and  not  that  of 
the  bankrupt. 

Mr.  Anderdon,  and  Mr.  Keene,  in  support  of  the  peti- 
tion. We  submit  that  a  boarding-house  keeper  like  the 
bankrupt  is  not  such  a  trader,  as  was  contemplated  by 
the  act  of  parliament.  None  of  the  words  of  the  2nd 
section  can  by  any  possibility  be  made  to  apply  to  the 
bankrupt,  except  the  words  "  keepers  of  hotels,"  and 
those  words  cannot  include  within  their  meaning  a  lady, 
who  permits  her  lodgers  to  board  at  her  own  table. 
This  was  not  an  open  house,  like  an  inn  or  hotel,  which 
any  person  has  a  right  to  enter,  and  order  what  he  wants 
to  eat  or  drink.    The  bankrupt  swears  that  she  never 

(a)  See  Ex  parte  Bowert,  2  Deac.  99. 
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supplied  any  wine  to  her  guests,  except  on  a  very  few  1842. 
occasions :  and  one  solitary  act  of  dealing,  it  has  been 

Ex  parte 

decided,  is  not  sufficient  to  prove  the  trading,  unless  Bmcw. 
coupled  with  evidence  of  a  general  intention  to  trade ; 
Ex  parte  Wilkes  (a).  In  Smith  v.  Scott  (o),  which  has 
been  relied  on  by  the  other  side,  the  Court  said,  that  a 
lodging-house  keeper  must  be  brought  within  the  descrip- 
tion of  a  hotel  keeper,  to  be  made  a  bankrupt ;  and  that 
this  could  only  be  done,  where  the  party  sought  her  live- 
lihood by  a  profit  on  the  provisions  she  furnished  to  her 
guests. 

In  regard  to  the  act  of  bankruptcy, — there  is  no  pre- 
tence for  saying  that  she  committed  one  on  the  3rd  of 
March,  when  she  expressly  states  that  she  was  advised  to 
leave  her  house,  on  account  of  all  her  goods  being  seized 
under  the  executions.  There  is  no  evidence  of  any  orders 
given  by  her  to  be  denied  to  any  creditor ;  and,  before 
she  quitted  her  house,  she  gave  directions  for  a  board  to 
be  put  up,  informing  those  who  called  where  her  letters 
were  to  be  sent,  and  where,  of  course,  she  could  easily 
be  heard  of. 

The  bankrupt  states  also,  that  if  she  ever  was  a  trader, 
she  had  ceased  to  be  so  when  the  petitioning  creditor's 
debt  accrued;  for,  when  the  bills  which  he  held  fell 
due,  all  her  lodgers  had  led  her  house ;  but  we  do  not 
so  much  rely  on  this  objection. 

Sir  John  Cross.  The  points  which  the  Court  has  to 
determine  in  this  case  are,  whether  there  exists  any 
proof  of  the  trading,  and  of  the  act  of  bankruptcy ;  the 
point  relative  to  the  petitioning  creditor's  debt  having 
been  all  but  abandoned  by  the  counsel  in  support  of  the 
petition ;  which,  however  intended  to  serve  the  interests 

(a)  2  Moot.  &  A.  667  ;  2  Deac.  1.  (&)  9  Bing.  14. 
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1842.  of  third  parties,  is  presented  in  the  name  of  the  bankrupt, 
-x  parte  First,  with  regard  to  the  trading, — the  facts  appear  to 
Bibcii.  be,  that  the  bankrupt  kept  a  boarding  and  lodging  house, 
contracting  with  various  parties  to  hoard  as  well  as  lodge 
them,  and  to  supply  them  for  this  purpose  with  certain 
necessary  articles.  She  was  in  the  habit,  as  appears 
from  the  evidence,  of  purchasing  large  quantities  of  wine, 
for  the  purpose  of  supplying  her  establishment;  and  in 
a  letter  which  she  wrote  to  a  wine  merchant,  accounting 
for  an  order  for  so  large  a  quantity  as  thirty-two  dozen, 
she  said  that  "  she  did  not  mean  to  drink  it  all  herself, 
but  that  she  had  those  in  her  house  who  did  drink  much 
of  it"  This  quantity,  though  amounting  in  value  to  79/., 
was  not  considered  enough;  accordingly,  orders  were 
given  to  other  wine  merchants  for  nearly  300/.  worth 
more ;  and  yet  it  is  now  contended  by  the  petitioner's 
counsel,  that  this  was  only  for  the  private  use  of  her 
own  family,  consisting  of  three  females.  There  can  be 
no  doubt  whatever,  that  part  of  the  wine  was  bought 
for  the  use  of  her  lodgers ;  though  there  is  great  reason 
to  believe  that  the  greater  portion  of  it  was  not  procured 
for  their  accommodation,  but  for  the  purpose  of  being 
swallowed  up  in  the  intended  execution  of  her  friend, 
Mr.  King,  There  is,  however,  sufficient  evidence  of 
carrying  on  a  business  by  buying  and  selling,  part  of 
the  wine  being  purchased  and  paid  for  by  her  lodgers. 

As  to  the  petitioning  creditor's  debt,  it  has  been  urged, 
that,  though  of  sufficient  amount,  it  was  not  contracted 
by  the  bankrupt  until  after  the  trading  had  ceased ;  but 
there  is  nothing  to  show  this ;  and  indeed  the  trading 
appears  to  have  been  carried  on  up  to  the  time  of  the 
bankrupt  quitting  her  house.  It  cannot  be  denied  that 
there  was  a  dealing  on  the  30th  November,  when  she 
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ordered  the  thirty-two  dozen  of  wine;  for  the  debt  was  1842. 
contracted  in  reality  for  the  supply  of  her  stock  in  trade,  Kx 
and  in  the  bill  she  sent  in  to  one  of  her  lodgers,  at  the 
end  of  the  year,  there  is  a  charge  for  several  bottles  of 
wine. 

I  come  then  to  the  act  of  bankruptcy.    The  question 
is,  with  what  intent  she  quitted  her  residence  in  Bedford 
Place,  and  went  to  live  in  lodgings  at  Reading.  Did 
she  go  there  to  be  out  of  the  way  of  her  creditors,  or 
not?    In  the  course  of  a  few  months,  debts  to  the  enor- 
mous amount  of  above  3000/.  were  contracted  with 
various  tradesmen,  whose  goods  were  left  in  the  house 
for  the  purpose  of  meeting  the  execution.    Only  a  day 
or  two  before  her  departure,  plate  and  jewels  to  the 
value  of  2201.  were  also  laid  in,  just  in  time  to  be  swept 
away  by  the  levy.    It  was  not  convenient  to  the  bank- 
rupt, under  such  circumstances,  to  remain  in  Bedford 
Place,  where  she  could  not  stand  the  complaints  of  so 
many  creditors,  with  whom  she  had  thus  dishonestly 
contracted  these  debts ;  she  had,  therefore,  good  reason 
to  go  to  Reading,  where  she  had  previously  secured  a 
retreat.   She  went  away  secretly,  leaving  no  notice  where 
she  was  to  be  found,  and  all  appeared  to  have  been  done 
in  concert  with  her  friend,  Mr.  King,  who  sued  out  the 
execution  for  the  purpose  of  recovering  a  debt  of  nearly 
2000/.,  alleged  to  have  been  contracted  by  her  since  the 
death  of  her  husband,  who  died  insolvent,  leaving  her 
utterly  destitute.  Yet  this  individual,  it  is  pretended,  lent 
her  large  sums,  without  security  or  interest,  until  the  whole 
amounted  to  1500/., for  which  he  took  a  note,  and  a  memo- 
randum promising  a  bill  of  sale  and  a  life  insurance. 
For  two  years  after  this,  nothing  was  done  by  the  debtor, 
but  more  money  was  lent  by  the  creditor,  who  more- 

VOL.  II.  z  z 
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1 842.      over  allowed  his  debtor  to  receive  unquestioned  a  legacy 
of  300L    There  was  another  execution  also,  for  a  sum  of 

V.x  p.vte 

Bibcb.  500/.,  alleged  to  be  due  to  one  Dorcas  Phillips,  bm 
who  or  what  she  was,  or  if  in  existence,  was  not  known. 
These  two  executions  were  levied  by  Mr.  King  on  the 
effects,  when  this  woman  had  gone  away  to  avoid  her 
creditor^  i  ncre  i^  no  pretence  whatever  to  j>uppo:. 
this  petition  for  annulling  the  fiat,  which  appears  to  be 
in  all  respects  perfectly  valid ;  but  if  there  were  any  sock 
pretence,  I  should  not  be  induced,  under  all  the  circum- 
stances, to  annul  a  fiat  thus  issued.  The  petition  must 
therefore  be  dismissed;  and  if  it  had  appeared  by  evi- 
dence, at  whose  instigation  the  petition  had  been  pre- 
sented, the  costs  should  have  been  decreed  against  that 
party.  The  Court  will  not,  however,  give  costs  against 
the  bankrupt,  as  it  is  contrary  to  the  general  rule,  and 
would  in  the  present  instance  be  quite  useless. 


Petition  dismissed. 


Regittrar'i  _ 

Omct.  kx  parte  purt. 

June  30. 

Where  a  party  THIS  was  an  application  of  a  party  to  be  discharged 

had  been  sum- 
moned to  attend  from  an  arrest  made  upon  him,  after  attending  a  sum- 
on*  a^aueV'  mons  before  the  registrar  to  be  examined  as  a  witness 
referred  to  him*  on  a  matter  referred  to  him  by  the  Court  of  Review. 

lL?afte7&'of  °n  the  ~6th  Ju,V  1841>  the  C°Urt  made  °rdcr 

armted l^ear'*  cer^n  matters  mentioned  in  a  petition  should  be  re- 
of'the0!*' V°'  fcrrC(*  t0  tne  registrar  *°r  inquiry,  with  power  to  examine 
un'Bt3L,  U  witnesses,  &c.    On  the  28th  of  the  present  month  the 

wa»  of<U-r';<]  to 
be  diac barged  ; 

bot  •ritbout  cotU  against  the  officer,  at  be  would  not  undertake  to  bring  no  action  for  Urn 
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party  attended  before  the  registrar,  in  pursuance  of  a 
summons  previously  served  on  him;  when,  after  being 
examined  some  time,  his  examination  was  adjourned  by 
the  registrar  to  a  future  day ;  and  he  had  hardly  closed 
the  outer  door  in  leaving  the  registrar's  office,  before 
he  was  arrested.  He  stated  in  his  affidavit,  that  he 
showed  his  summons  to  the  officer,  but  the  arrest  was 
persisted  in. 

Mr.  Keene,  in  support  of  the  application,  now  moved 
that  the  party  should  be  discharged,  and  that  the  sheriff 
should  pay  the  costs,  and  cited  Ex  parte  Byne,  in  the 
matter  of  Bryant  (a),  where  a  party  was  arrested  while 
attending  a  meeting  of  Commissioners,  in  order  to  tender 
his  evidence  upon  an  inquiry  depending  before  them ; 
and  upon  a  motion  for  his  discharge,  Lord  Eldon  was 
of  opinion,  that  the  want  of  a  summons,  or  a  subpoena, 
ought  not  to  deprive  a  witness,  actually  in  attendance  for 
the  purpose  of  giving  evidence,  of  that  privilege  which, 
upon  common  law  principles,  and  for  the  objects  of  jus- 
tice, he  was  entitled  to,  and  that  during  such  attendance 
and  returning  he  was  protected;  and  Lord  Eldon  accord- 
ingly ordered  him  to  be  discharged,  at  the  expense  of  the 
creditor.  The  present  is  a  stronger  case  for  a  dis- 
charge ;  for  here  the  party  was  duly  summoned  before 
the  registrar. 

Mr.  Anderdon,  contrd,  admitted  that  the  party  was 
entitled  to  his  discharge,  but  submitted  that  it  ought  not 
to  be  with  costs  against  the  officer.  An  alteration  was 
made  in  the  summons,  not  by  the  registrar,  but  by  some 
one  else,  by  inserting  the  day  to  which  the  examination 

(a)  1  Ves.  &  B.  316 ;  1  Rose,  451. 

zz2 


1842. 
Ex  parte 
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tu  j  r  :urnetif  ji  the  place  of  the  original  day  specified 
eTpT*     therein.    1:  is  doubtful,  therefore,  whether  this  was  a 
¥il.<i  *ummoos.     The  bailiiF  who  arrested  the  applicant 
offered  to  accompany  him  back  Co  the  registrar,  to  know 

anon  was  made  with  his  authority ;  but  this  the  appli- 
cant refused  to  do.  In  Ex  parte  Byne,  the  Order  for 
the  discharge  of  the  party  was  made  on  the  creditor  in 
the  first  instance,  and  if  the  party  was  not  discharged, 
then  on  the  officer.  Under  all  the  circumstances,  it  is 
submitted  that  the  Order  ought  to  be  without  costs.  In 
a  similar  case  which  occurred  in  this  Court,  Ex  parte 
Br  it  (en  ^a)y  the  Court  did  not  order  the  officer  to  pa} 


Sir  John  Cross.  If  the  facts  were  as  stated  by  the 
officer's  counsel,  they  might  induce  the  Court  so  to 
qualify  the  Order;  hut  this  statement  is  at  variance  with 
the  evidence  of  the  other  side.  The  officer  has  sub 
jected  himself  to  an  action  for  an  illegal  arrest,  as  he 
was  informed  of  the  summons,  and  still  persevered  in 
arresting  the  party.  He  has  therefore  made  himself 
liable,  not  only  to  an  action,  but  to  a  commitment  for  con- 
tempt ;  and  ought,  I  think,  to  pay  the  costs ;  provided 
the  applicant  will  undertake  not  to  bring  an  action 
against  him. 

Mr.  Keene  having  stated  to  the  Court,  that  the  appli- 
cant would  not  consent  to  give  such  an  undertaking, 

The  Order  was  made  for  the  discharge  of  the 
party,  without  costs  against  the  officer. 

(a)  1  Moai.  Deac.  4c  D.  278. 
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Ex  parte  Mudie.— In  the  matter  of  James.   Serjeants' inn, 

1  HIS  was  the  petition  of  a  creditor,  in  the  nature  of  a  where  a  peti- 

petition  for  rehearing  a  former  petition,  which  had  been  dJlmis^d^hh 

presented  by  him  for  proof  of  a  debt.    The  former  peti-  SS^'St" 

tion  was  heard  on  the  24th  of  January  last,  when  it  was  J^^p1*^' 

ordered  to  be  dismissed  with  costs.    The  commission  the  coats  not- 
withstanding 

against  the  bankrupt  issued  so  long  ago  as  the  year  there  has  been 

oo  actual  de- 

1 823.  mand  oo  him 

for  the  payment. 

Mr.  Anderdon,  and  Mr.  Hallett,  were  in  support  of 
the  petition. 


Mr.  Green,  contra,  objected  to  the  hearing  of  this 
petition,  as  the  costs  of  the  former  one  had  not  yet  been 
paid  by  the  petitioner.  The  present  is  an  amended 
petition,  stating  new  facts.  In  Ex  parte  Munk(a), 
where  the  former  petition  of  a  bankrupt  was  dismissed 
on  the  merits,  with  costs  to  be  paid  by  him,  and  he  con- 
tinued in  contempt  for  non-payment  of  the  costs,  it  was 
held  that  he  had  no  locus  standi  in  Court,  upon  the  pre- 
sentation of  another  petition,  the  object  of  which  was 
precisely  the  same. 

Mr.  Anderdon.  Costs,  which  are  not  taxed  and  not 
demanded,  are  not  payable.  To  support  an  objection  to 
the  hearing  of  a  petition,  on  the  ground  of  the  costs  not 
having  been  paid  by  the  petitioner,  as  directed  by  a  for- 
mer  Order,  there  must  have  been  a  personal  demand  of 
the  costs ;  otherwise  the  party  is  not  in  contempt ;  Ex 
parte  Wyatt(b).  In  the  present  case,  the  assignees 
who  oppose  this  petition  are  themselves  in  default ;  for 

(a)  2  Deac.  &  C.  120.  (6)  3  Deac.  6c  C.  665. 
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although  the  Order  on  the  hearing  of  the  former  petition 
was  made  on  the  24th  of  January  last,  they  have  never 
yet  made  any  demand  for  the  costs,  nor  even  when  the 
present  petition  was  actually  set  down  for  hearing  at  the 
last  bankruptcy  sittings.  If  they  had  proceeded  with 
more  diligence,  the  petitioner  would  then  have  been  in 
a  better  situation  to  pay  the  costs.  Ex  parte  Munk, 
which  has  been  cited  by  the  other  side,  was  decided 
under  very  special  circumstances ;  the  petition  for  re- 
hearing in  that  case  having  been  vexatiously  presented. 

Mr.  Green.  The  costs  have  been  taxed  in  this  case ; 
and  the  assignees  were  not  bound  to  make  the  objection 
as  to  their  non-payment  when  the  petition  was  set  down, 
but  when  it  is  called  on  for  hearing.  Besides,  it  appears 
that  the  petition  was  set  down  by  mistake  at  the  former 
sittings. 

Sir  John  Cross.  Under  the  actual  circumstances 
attending  this  case,  the  time  for  hearing  the  petition  has 
never  arrived  until  the  present  moment.  It  seems,  that 
the  petition  was  erroneously  set  down  at  the  former 
sittings  of  the  Court ;  but  it  is  now  regularly  called  on 
for  hearing.  This,  therefore,  is  the  proper  time  to 
object  that  the  petitioner  has  not  complied  with  the 
former  Order,  by  which  he  was  directed  to  pay  the 
costs.  I  do  not  see  why  the  Court  should  depart  from 
its  regular  practice,  in  favour  of  this  petitioner.  This 
commission,  it  appears,  issued  as  long  as  nineteen  years 
ago,  and  the  petitioner,  after  this  length  of  time,  now 
applies  to  prove  a  debt.  It  cannot  therefore  be  a  pre- 
judice to  him,  that  this  petition  should  stand  over  to  a 
future  day.    I  tliink  that  the  costs  of  the  former  peti- 


Ex  parte 
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tion  ought  to  be  paid,  before  this  petition  can  be  heard ;  ™^ 
the  time  for  which  of  course  depends  entirely  on  the  peti-     Ex  parle 

MUOIE. 

tioner. 


In  the  matter  of  Campion.   s^«nti'  inn, 

July  11. 

MR.  Anderdon  applied  to  the  Court  for  an  Order  that  No  order  as  to 

the  hearing  can 

a  petition,  which  was  about  to  be  presented  for  next  be  made  on  a 

.         .  petition  not  yet 

Monday,  the  18th  instant,  might  be  put  into  the  paper  presented, 
for  hearing  on  that  day. 

Sir  John  Cross.  The  Court  cannot  make  an  Order 
on  a  petition  not  yet  presented.  When  the  petition  is 
duly  lodged  in  the  office,  the  Court  will  probably  make 
the  Order  you  wish. 


Ex  parte  William  Magnay  and  Alexander  Rogers. 
—In  the  matter  of  Henry  Thomas  Austen,  Henry 

MAUNDE,  and  J  AMES  TlLSON.   SerjeanU'  Inn, 

July  11. 

THIS  was  the  petition  of  the  sheriffs  of  London,  pray-  Toamitofex- 
inc  that  the  accountant  in  bankruptcy  might  be  ordered,  against  a  bank- 
out  of  the  money  standing  in  his  name  in  the  bank  ol  iong  «fter  the 

„   .       i  i      i  issuing  of  the 

England,  as  part  of  the  estate  of  the  above  bankrupts,  comn)i„ion.  the 

sheriff  returns 

that  the  bankrupt  wss  entiUed  to  a  sum  standing  in  the  name  of  the  accountant  in  bank- 
up  cy  in  the  bJoks  of  the  Bank  of  England,  that  the  accountant  held  the  rnonev  ,u  trust  for 
heP  bankrupt,  and  that  the  sberifls  had  seiud  such  money.  On  this  return  the  Court ,  of  Ex- 
chequer made  an  Order,  that  the  sheriffs  should  pay  over  to  the  prosecutor  of  J die  extent  he 
amoun  of  his  debt.  On  a  petition  by  the  sheriffs  to  the  Court  of  Review  to  order  this  money 
to  £  paid  oie; To  then,  b/the  accountant  in  bankruptcy .  lUUi,  that  the  finding  c ,f  the  in- 
quisition,  and  the  iheriftV  return,  were  alike  erroneous,  and  the  Court  therefore  refused  to 
make  any  such  Order. 
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1812.  to  pay  to  the  petitioners  the  sum  of  1826/.  13s.  5A, 
liTj^e  together  with  sheriffs'  poundage  and  officers'  fees,  ac- 
Magnav     cording  to  the  directions  of  a  certain  writ  of  extent,  and 

and  another. 

an  Order  made  thereon  of  the  Court  of  Exchequer. 

The  petitioner  stated,  that  Henry  Thomas  Austen,  one 
of  the  bankrupts,  was  Receiver  General  of  Taxes  for  the 
County  of  Oxford,  and  at  the  time  of  the  issuing  of  the 
Commission,  which  was  so  long  ago  as  the  16th  March 
1816,  the  bankrupts  were  found,  by  an  inquisition  on  a 
writ  of  extent  then  issued,  to  be  indebted  to  the  crown 
in  22,743/.  8*.  \0d.  Edward  Kniyht  and  Mary  Austen 
were  sureties  for  Henry  Thomas  Austen,  and  at  their 
instance  an  extent  in  aid  was  also  issued  against  the  bank- 
rupts, which  was  indorsed  to  levy  1826/.  13s.  3d.  To 
this  last-mentioned  writ  the  sheriffs  returned,  that  on 
the  2d  November  1841  they  caused  an  inquisition  to 
be  taken,  upon  which  it  was  found,  that  on  the  18th 
February  1841  the  bankrupts  were  entitled  to  the  sum 
of  7057/.  15*.  Sd.f  standing  in  the  name  of  Basil  Mon~ 
tayuf  Esq.  accountant  in  bankruptcy,  in  the  books  of 
the  Bank  of  England,  under  a  commission  of  bankruptcy 
theretofore  issued,  and  then  in  force;  and  that  the  said 
B.  Montagu,  as  such  accountant,  held  the  said  money 
in  trust  for  the  bankrupts,  which  said  sum  the  sheriffs 
returned,  that  they  had  seized  into  the  hands  of  our 
Lady  the  Queen.  On  the  4th  November  1841,  notice 
of  this  inquisition  and  return  was  given  to  the  ac- 
countant in  bankruptcy,  and  also  to  the  official  assignee. 
On  the  18th  November  the  prosecutors  of  the  extent  ob- 
tained an  order  of  the  Court  of  Exchequer,  that  the  she- 
riffs should,  on  or  before  the  30th  November,  out  of  the 
above-mentioned  sum  of  7057/.  15*.  8d ,  pay  to  Edward 
Kniyht  and  Mary  Austen,  the  prosecutors  of  the  extent, 
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the  sum  of  1826/.  1&.  5<f.  On  the  24th  November,  the 
sheriffs  made  an  application  to  Mr.  Montagu,  the  ac- 
countant in  bankruptcy,  to  pay  over  to  them  this  last- 
mentioned  sum,  which  he  declined  to  do,  without  the 
order  of  the  Lord  Chancellor,  or  the  Court  of  Review. 
The  sum  of  7057/.  15*.  Sd.  was  produced  by  the  sale  of 
certain  lands  in  the  county  of  Worcester,  in  which 
Henri/  Maunde,  one  of  the  bankrupts,  had  a  reversionary 
interest  when  he  became  the  crown's  debtor. 

On  the  4th  June  1842,  the  sheriffs  obtained  a  con- 
ditional Order  from  the  Court  of  Review  on  the  above 
petition ;  but  the  Order  was  not  to  be  acted  upon  for  one 
month,  to  enable  the  assignees  to  take  such  steps  as 
they  should  be  advised. 

On  the  21st  June  1842,  the  assignees  applied  to  the 
Lord  Chancellor  to  be  permitted  to  proceed  by  petition 
of  appeal  from  the  above  Order  of  the  Court  of  Review, 
when  his  Lordship  granted  an  Order  for  that  purpose. 
On  the  27th  June  application  was  made  to  the  Lord 
Chancellor,  that  the  petition  of  appeal  might  be  answered 
for  an  early  day,  to  which  application  his  Lordship  de- 
clined to  give  his  assent, but  recommended  the  assignees 
to  apply  to  the  Court  of  Review  to  stay  the  payment  of 
the  fund  under  the  above  Order  of  the  Court,  until  an 
appeal  could  be  heard  against  such  Order.  On  the  29th 
June,  the  assignees  accordingly  applied  to  the  Court  of 
Review,  that  the  payment  of  the  money  under  the  above 
order  might  be  suspended,  to  enable  them  to  have  an 
appeal  heard  against  such  Order;  when  the  Court 
directed  the  former  Order  to  be  suspended  until  the  pe- 
tition was  reheard,  as  the  Order  had  been  made  on  the 
former  occasion  without  discussion. 

The  petition  accordingly  now  came  on  for  re-hearing. 
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1842.         Mr.  Anderdon,  and  Mr.  Wattan,  in  support  of  the  pe- 

eTp'X  tition*  The  obJcct  of  ^  sherifl&  is  to  reach»  bv  "* 

j1  A0K!V     or(*er  °^     Court,  a  sum  of  money  standing  in  the  name 

and  another* 

of  the  accountant  in  bankruptcy,  which  was  the  produce 
of  an  estate  belonging  to  one  of  the  bankrupts,  and  sold 
by  order  of  the  assignees.  The  bankrupts  were  debtors 
to  the  crown  in  1816,  and  as  the  crown  extent  was  prior 
to  the  commission  which  issued  in  that  year,  it  of  course 
overrode  the  rights  of  the  assignees.  The  whole  amount 
which  was  found  due  to  the  crown  has  been  paid,  either 
on  levies,  or  by  the  sureties,  except  a  sum  of  800/.  But 
the  extent  was  never  brought  into  operation  against  the 
reversionary  interest  of  Henry  Maunde  in  the  estate  in 
Worcestershire;  and  therefore  a  writ  of  non  omittas  was 
afterwards  issued  from  the  Court  of  Exchequer,  for  the 
levy  of  the  remaining  sum  of  800/.,  together  with  1146/. 
for  taxed  costs,  sheriffs*  poundage,  &c.  The  assignees 
had  notice  of  the  execution  of  the  inquisition  on  the  ex- 
tent in  aid,  but  did  not  think  proper  to  attend  on  that 
occasion,  when  the  jury  found  that  the  bankrupts  were 
entitled  to  the  sum  of  7057/.  15*.  Sd.t  standing  in  the 
of  the  accountant  in  bankruptcy. 


Sir  John  Cross.  Tliat  was  certainly  an  extraordinary 
finding  by  the  jury.  Can  it  be  contended,  that  money  in 
the  Bank  of  England  under  a  commission  of  bankrupt  is 
money  held  in  trust  for  the  bankrupts?  There  is  a 
second  fiction  in  the  case,  that  the  sheriffs  are  said  to  have 
seized  the  same.  You  propose  on  behalf  of  the  prose- 
cutor of  an  extent  in  aid,  to  seize  property  not  belong- 
ing to  the  bankrupts,  or  held  for  them ;  and  you  must 
show  some  authority  for  such  a  course.   Where  has  it 
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ever  been  decided,  that  a  sheriff  may  seize  property  in  18*2. 
custodid  legis  ?  Ex  parte 

Mac  nat 
and  another. 

Mr.  Anderdon.  The  Court  perhaps  will  look  with 
some  indulgence  upon  the  awkward  situation  in  which 
the  sheriffs  are  placed.  If  they  moved  in  the  Court  of 
Exchequer  for  an  attachment  against  the  accountant  in 
bankruptcy,  they  would  offend  this  Court ;  and  if  they 
do  not,  they  will  be  liable  to  pay  the  amount  of  the  sum 
found  by  the  inquisition  out  of  their  own  pockets. 

Sir  John  Cross.  The  question  is,  whether,  in  con- 
formity with  the  process  of  the  Court  of  Exchequer  for 
the  relief  of  the  sheriffs,  whose  proceedings  appear  to 
have  been  erroneous,  this  Court  is  bound  to  make  an 
Order  to  arrest  the  money  in  the  hands  of  its  officer. 
You  want  to  import  a  judgment  of  one  Court  upon  the 
funds  of  another.  I  would  suggest,  that  the  parties,  who 
claim  this  money  under  the  Order  of  the  Court  of  Ex- 
chequer, should  petition  this  Court  in  a  regular  way, 
stating  their  claim  on  the  fund  in  question. 

Mr.  Anderdon,  Those  parties,  Knight  and  Austen, 
the  prosecutors  of  the  extent  in  aid,  will  not  petition. 
They  are  adverse  parties  to  the  sheriffs,  and  have  already 
got  an  attachment  against  them  in  the  Court  of  Exche- 
quer. This  Court,  it  is  submitted,  is  bound  either  to 
make  the  Order  now  prayed  for,  or  permit  the  sheriffs 
to  proceed  personally  against  the  accountant  in  bank- 
ruptcy ;  for  the  Court  has  already  by  its  own  solemn  act 
sanctioned  the  claim  of  the  petitioners,  by  giving  them  a 
conditional  Order  in  this  petition. 
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Mr.  Kenyo*  Parker,  ai*d  Mr.  Rogers,  contra,  were 


y*  y*<*      »t*pped  by  the  Court. 

V(  »</  ••  4  r 


Sir  Jons  Cross.    The  petitioners,  in  this  case, call 
on  the  Court  to  Joan  act,  which  is  wholly  unprecedented; 
and  1  am  not  prepared  to  comply  with  their  request  — 
especially  when  I  see  that  the  claim  on  the  fund  in  ques- 
tion it>  founded  on  a  misrepresentation,  and  when  I  also 
find  that  there  is  a  right  of  proof  for  more  than  1000/ 
which  has  not  been  adjudicated  on  by  any  Court  what- 
ever.   A  good  deal  has  been  said  of  a  solemn  act  of  this 
Court  in  favour  of  the  claim  of  the  petitioners.    But  the 
interlocutory  Order  of  the  Court  was  made  without  any 
discussion  ;  it  did  not  recognize  the  right  of  the  peti- 
tioners to  take  the  money,  but  was  made  for  the  purpose 
of  preventing  the  assignees  from  distributing  the  fund, 
until  the  petitioners  had  time  to  establish  their  rights 
before  the  Court  of  Exchequer,  and  because  this  Court 
was  anxious  not  to  do  any  thing  which  could  contravene 
the  authority  of  the  other  Court.    The  respondent 
intimated  an  intention  of  appealing  to  the  Lord  Chan- 
cellor from  the  former  Order  of  this  Court;  and,  by 
consent  of  all  parties,  the  matter  now  comes  before  the 
Court  in  the  shape  of  a  petition  for  rehearing.  The 
counsel  for  the  petitioners  has  adduced  no  precedent  for 
such  an  application  ;  and  I  am  of  opinion,  that  this 
Court  has  no  authority  to  order  the  accountant  in  bank- 
ruptcy to  pay  over  this  sum  of  money.    How  does  the 
matter  turn  out,  on  further  investigation  ?    A  wnt  tnxE 
the  Court  of  Exchequer  is  sued  out.  on  the  prosecuu<jn 
of  Knight  and  Austen,  the  sureties  tor  the  bankrupt 
Htnrv  T/iowhu  Austen,  couuii jading  the  sherins  w 
only  to  arrest  th*  body  ot  the  bankrupt,  but  to 
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what  lands  and  goods  belonged  to  him  or  the  other 
bankrupts;  and  the  sheriffs  return  to  the  Court  of  Ex- 


chequer, that  they  find  a  sum  of  7000/.  to  be  in  the  hands  anj  ,™Sir. 
of  the  accountant  in  bankruptcy,  in  trust  for  the  bank- 
rupts, and  that  they  have  seized  this  money.  Why  what 
could  the  Court  of  Exchequer  do,  upon  such  a  return, 
but  order  the  sheriffs  to  pay  over  the  amount  of  the  sum 
for  which  the  extent  was  issued?  It  does  not  appear, 
that  the  sheriffs  have  made  any  attempt,  as  they  might 
have  done,  to  procure  the  parties  interested  in  this 
money  to  interplead ;  neither  have  they  shown  why  they 
did  not  make  a  special  return  to  the  Court  of  Exche- 
quer. The  finding  under  the  inquiry,  and  the  return  by 
the  sheriffs,  are  alike  erroneous.  I  have  already  men- 
tioned other  ways  in  which  this  matter  might  be  brought 
before  the  Court.  Knight  and  Austen,  the  prosecutors 
of  the  extent  in  aid,  might  petition  this  Court  to  adjudi- 
cate on  their  claim  ;  or  the  sheriffs,  if  obliged  to  pay  the 
money,  in  pursuance  of  the  return  they  have  made  to 
the  Court  of  Exchequer,  might  also  come  here,  and 
petition  to  stand  in  the  place  of  Knight  and  Austen,  with 
respect  to  any  claims  of  those  parties  to  the  fund  in 
question.  But,  as  the  matter  now  stands  before  the 
Court,  I  cannot  say  that  the  sheriffs  are  entitled  to  any 
thing ;  and  this  petition  must  consequently  be  dismissed. 

Mr.  Kenyon  Parker  applied  for  costs  against  the 
sheriffs. 

Sir  John  Cross.    I  think  I  ought  not  to  give  costs. 
Petition  dismissed — Assignees  to  have  their  costs 


out  of  the  estate. 
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1812. 

Ex  parte  Johnson.— In  the  matter  of  Johnson. 

Serjeants'  Inn, 

jmyu.     this  was  the  petition  of  the  bankrupt  to  hare  the  fiat 

Where  two  firms 

have  one  part-  annulled,  for  want  of  an  act  of  bankruptcy,  and  also  be- 

ncr  common  to  •     «     1     »  •  ■%         *  •  *  • 

both,  a  debt  cause  the  fiat  had  been  sued  out  for  an  improper  object, 
thTothcr  can-10  that  of  effecting  the  dissolution  of  a  partnership, 
•ubjcct'of  a* thC  The  act  of  bankruptcy,  on  which  the  fiat  was  founded, 
&2Cric°dc.r  1  was  tne  om>ssion  to  pay,  or  give  security,  according  to 
the°purp^fof  the  Provi8ions  of  1  &  2  Vict.  c.  110.  s.  8. ;  but  the 
creating  an  act  validity  of  this  alleged  act  of  bankruptcy  was  now  dis- 

of  bankruptcy ;  '  °  *  J 

tbc  statute  re-    puted,  on  the  ground  that  the  debt  on  whicli  proceedings 

uuiring  such 

debt  to  be  re-    under  the  act  are  founded,  must  be  a  legal  debt,  whereas 

cover  able  at  law. 

A  fiat  will  be  it  was  in  the  present  case  merely  an  equitable  demand; 

annulled,  if  sued 

out  for  a  pur-  being,  in  fact,  a  sura  due  from  one  firm  to  another,  and 
tJaToah^bank-  there  being  one  partner  common  to  both  firms.  The 
wPthat  ofVtTec*!-  ^aCts  were  as  follows.  One  Joseph  Horner,  the  younger, 
rlonof^nurtner-  car"e<^  on  the  business  of  corn-miller,  in  partnership 
Ship;andw/,,  ^  h5s  father,  Joseph  Horner,  the  elder,  and  his 

it  is  noi  neccs*  * 

sary  to  prove     brother  John  Jubb  Horner.    He  also  carried  on  the 

that  there  was 

no  other  pur-    business  of  tow-spinner,  in  partnership  with  the  bank- 

pose. 

rupt,  and  there  was  a  debt  of  700/.  claimed  to  be  due  to 
the  former  of  these  firms  from  the  latter. 

Joseph  Horner,  the  younger,  had  been  desirous  of 
dissolving  the  partnership  between  himself  and  the 
bankrupt,  and  had  made  proposals  to  the  latter  with  that 
view,  which  had  not  however  been  acceded  to.  Shortly 
afterwards  notice  was  served  upon  the  bankrupt  and  his 
partner,  according  to  the  terms  of  the  statute,  1  &  2 
Vict.  c.  110.  s.  8.,  to  pay  the  debt  of  700/.;  and  neither 
payment  nor  security  being  forthcoming,  a  separate  fiat 
was  sued  out  against  the  bankrupt  alone,  not  by  the  firm 
to  whom  that  debt  was  due,  but  by  another  firm  of  Tat/' 
lor,  Wordsworth,  Whitehead,  and  Pollard,  to  whom  the 
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bankrupt  and  his  partner  were  also  indebted ;  but  who, 
it  appeared,  had  made  no  application  for  payment  till 
immediately  before  they  struck  the  docket,  nor  had  they 
taken  any  proceedings  to  recover  their  debt  from  the 
bankrupt's  partner.  It  was  moreover  stated,  that  the 
joint  assets  amounted  to  2000/.,  which  was  sufficient  for 
payment  of  all  the  joint  debts,  whereas  the  bankrupt's 
separate  property  would  not  produce  201..  and  it  was 
stated,  that  several  joint  debts  had  been  paid  by  the 
bankrupt's  partner,  after  the  commencement  of  the  pro- 
ceedings on  which  the  fiat  was  founded. 

As  further  evidence  of  the  allegation  that  the  real 
object  of  the  fiat  was  the  dissolution  of  the  partnership, 
it  was  stated,  that  in  suing  out  the  fiat,  the  petitioning 
creditors  employed  not  their  own  solicitor,  but  one  John 
Shackleton,  who  was  the  solicitor  employed  by  the  firm, 
consisting  of  the  three  Homers,  in  giving  the  notice 
under  the  act ;  and  who  had  never,  on  any  other  occasion 
than  the  present  one,  acted  as  the  solicitor  of  the  petition- 
ing creditors.  A  witness  also  deposed,  thathe  called  after 
the  issuing  of  the  fiat  upon  Mr.  Shackleton,  who  then 
stated  to  him,  that  no  fiat  in  bankruptcy  would  have  been 
issued,  if  the  bankrupt  had  consented  to  a  dissolution  of 
the  partnership  between  him  and  Joseph  Homer,  the 
younger,  and  that  if  a  dissolution  could  still  be  effected 
on  the  terms  proposed  by  Joseph  Horner,  the  younger, 
the  further  prosecution  of  the  fiat  would  be  forborne. 

The  bankrupt  also  deposed  to  his  having  mentioned 
his  intention  to  take  the  present  proceeding  to  annul  the 
fiat,  in  the  course  of  a  conversation  with  Mr.  Pollard, 
one  of  the  petitioning  creditors,  who  thereupon  observed, 
that  the  bankrupt  was  perfectly  justified  in  so  doing,  and 
that  the  result  [of  such  [petition  on  annulling  the  fiat 
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1842.  was  perfectly  immaterial  to  the  petitioning  creditors,  as 
they  were  guaranteed  by  Joseph  Homer,  the  elder,  Joh* 
Johnson.  jm  Horner,  and  Joseph  Horner,  the  younger,  the 
payment  in  full  of  the  debt  due  to  them  from  the  bank- 
rupt and  his  partner,  and  from  all  loss,  costs,  or  damages, 
attendant  upon  or  incidental  to  the  issuing  or  prosecution 
of  the  fiat. 

The  petitioning  creditors,  however,  denied  having 
stated  that  they  were  indemnified  by  the  Homers,  and 
they  filed  affidavits  to  discredit  the  bankrupt's  testimony, 
and  impugn  his  character. 


Mr.  Kenyon  Parker,  and  Mr.  Pigott,  in  support  of 
the  petition.  The  debt,  to  come  within  the  meaning  of 
the  statute  (a),  and  to  be  a  good  foundation  of  an  act  of 
bankruptcy,  must  be  one,  which  might  be  recovered  at 
law.  This  is  clear  from  the  language  of  the  section, 
which,  as  it  creates  a  new  act  of  bankruptcy,  must  be 
strictly  construed,  and  will  not  be  satisfied  by  a  mere 
equitable  debt.  That  a  debt  to  a  partnership  from 
one  of  its  members  is  a  debt  of  the  latter  description,  is 
clearly  explained  in  Ex  parte  Hall(b)  by  the  Chief 
Judge. 

But,  if  the  validity  of  the  act  of  bankruptcy  could  be 
established,  still  the  fiat  must  be  annulled,  as  being  sued 
out  for  an  improper  object ;  Ex  parte  Bourne  (c),  and 
Ex  parte  Christie  (d) ;  the  latter  of  which  cases  is  pre- 
cisely in  point,  the  fiat  having  been  there  annulled,  on 
the  ground  that  it  was  sued  for  the  purpose  of  dissolving 
a  partnership. 

(a)  1  &  2  Viet.  c.  110.  s.  8.  (c)  2  Gl.  fit  J.  137. 

(6)  Mont.  Ac  Chit.  479  ;  3  Deac.  405.         (<*)  2  Dwc.  fit  Ch.  482. 
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And  if  a  third  ground  were  wanting  for  annulling  this 
fiat,  it  would  be  supplied  by  the  authority  of  Ex  parte 
Budd(a),  which  was  a  case  like  the  present,  and  where 
your  Honour  thought,  as  the  default  in  payment  was 
committed  by  both  partners,  it  was  the  duty  of  the  pe- 
titioning creditor  to  sue  out  a  joint,  and  not  a  separate 
fiat. 

Sir  John  Cross.  Sudd's  case  turned  on  this,  that 
the  creditor  who  demanded  the  debt  consented  to  pay- 
ment being  suspended  over  the  twenty-one  days,  and 
was  therefore  a  party  to  the  default  which  was  relied 
upon  as  the  act  of  bankruptcy.  So  it  might  be  a  ques- 
tion here,  whether  Joseph  Horner,  the  younger,  one  of 
the  parties  demanding  the  debt,  did  not,  in  his  character 
of  partner  of  the  bankrupt,  concur  in  the  non-payment. 

Mr.  Anderdon,  and  Mr.  Stammers,  for  the  petitioning 
creditors.  The  act  of  bankruptcy  having  been  com- 
mitted by  failure  to  pay,  or  to  give  security,  after  notice 
given  by  any  creditor,  it  is  equally  competent,  either  for 
the  same,  or  for  any  other  creditor,  to  sue  out  a  fiat 
upon  it;  and  the  validity  of  the  fiat  would  not  be  affected 
by  the  conduct  of  the  creditor,  whose  debt  was  the  foun- 
dation of  the  act  of  bankruptcy,  unless  he  were  the 
petitioning  creditor,  as  he  was  in  Ex  parte  Budd(a). 
The  new  act  of  bankruptcy  is  substituted  for  the  old 
one,  of  lying  in  prison  twenty-one  days.  But,  according 
to  the  old  practice,  it  was  not  necessary  for  the  petition- 
ing creditor  to  be  identical  with,  nor  would  he  be 
affected  by  the  conduct  of,  the  creditor  at  whose  suit  the 
bankrupt  was  in  custody.    [Sir  John  Cross.    Could  he 

(a)  1  Mont.  Deac.  6c  D.  436. 

VOL.  II.  3  A 


1842. 


Kx  parte 

Johnson. 
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1842.  have  been  lying  in  prison  under  the  old  law  at  the  rait 
Et  pane  °f  n>8  partner  ?]  That  the  bankrupt  might  successfully 
plead  in  abatement  to  an  action  by  the  three  against  the 
two,  does  not  prevent  the  demand  from  being  a  legal  one: 
for  that  form  of  defence  might  not  have  been  resorted 
to,  and  if  it  had  not  been,  the  action  would  have  pro- 
ceeded with  all  its  legal  consequences. 

And  with  regard  to  the  other  objections  taken  to  the 
fiat,  it  has  been  decided  that  a  commission  is  a  legal 
right,  Ex  parte  Willbean  (a).  And  even  if  the  motm 
assigned  for  the  issuing  of  this  fiat  really  existed,  it  is 
not  proved  that  there  was  not  another  motive  also,  vii. 
the  proper  distribution  of  the  assets. 

Mr.  Kenyon  Parker,  in  reply,  was  stopped  by  the 
Court. 

Sir  John  Cross.  This  is  the  petition  of  the  bank- 
rupt to  annul  the  fiat,  and,  in  support  of  it,  two  grounds 
are  relied  upon :  First,  that  no  act  of  bankruptcy  has 
been  committed ;  secondly,  that  the  fiat  was  sued  out, 
not  for  the  legitimate  purpose  of  distributing  the  estate 
and  effects  of  the  bankrupt  among  his  creditors,  but  for 
the  indirect  purpose  of  thereby  effecting  a  dissolution  of 
the  partnership  between  the  bankrupt  and  Joseph  Hor- 
ner, the  younger. 

There  is  a  great  deal  of  conflicting  evidence  in  this 
case,  and  when  that  is  so,  the  discussion  generally  turns 
at  great  length  upon  the  contradictions  which  any  witness 
may  have  made,  however  minute  :  but  I  conceive  it  to  be 
the  duty  of  a  judge,  to  examine  carefully  those  facts  which 
are  undisputed  in  the  case,  and  to  see  if  he  can  discover 

(a)  5  Mad.  1 ;  Buck,  459. 
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the  truth  among  these,  without  reference  to  the  contra-  IMS- 
dictions  in  the  other  parts  of  the  evidence.  Ex  part* 

Now  what  are  the  undisputed  facts  in  this  case?  The  011  Ni 
bankrupt  was  in  partnership  with  Joseph  Horner,  the 
younger ;  and  Joseph  Horner,  the  younger,  his  partner, 
was  also  in  partnership  with  his  father,  and  a  brother, 
John  Jubb  Horner.  Joseph  Hoi°ner,  the  younger,  in  his 
character  of  partner  of  the  bankrupt,  contracted  a  debt, 
as  between  himself  and  the  bankrupt,  on  the  one  side, 
and  himself  and  his  father  and  brother,  upon  the  other. 
About  that  there  is  no  question.  This  was  the  debt 
upon  which  the  affidavit  was  originally  filed,  as  a  ground- 
work for  the  act  of  bankruptcy  under  the  statute. 

Now  it  is  contended,  that  Joseph  Horner,  the  younger, 
could  lawfully  proceed  for  the  debt,  which  he,  together 
with  Johnson,  owed  in  this  manner,  under  the  8th  section 
of  1  &  2  Vict.  c.  1 10.,  inasmuch  as  that  section  does  not 
require  the  debt  to  be  a  legal  one.  But  upon  this  point 
I  think  the  observation  of  Mr.  Piggott  is  conclusive,  viz. 
that,  as  the  act  of  bankruptcy  is  to  be  deemed  to  have 
been  committed,  if  the  debtor  does  not,  within  twenty- 
one  days,  pay  the  debt,  or  secure,  or  compound  for  the 
same,  or  enter  into  a  bond  to  pay  such  sum  or  sums  as 
shall  be  recovered  in  any  action  which  shall  thereafter 
be  brought  for  the  same,  the  section  in  which  these 
words  are  used  must  contemplate  those  debts  only  upon 
which  an  action  might  be  brought.  Now  it  is  admitted, 
that  in  this  case  no  action  at  law  could  have  been 
successfully  prosecuted,  unless  the  defendant  should  wil- 
fully fail  to  make  the  adequate  defence  to  it ;  and  I  am 
therefore  of  opinion,  that  the  debt  is  not  recoverable  at 
law,  and  that  on  that  ground  the  act  of  bankruptcy  is 
insufficient. 

3  a2 
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1842.         But  I  do  not  proceed  altogether  upon  that  ground. 

I  proceed  also  upon  the  other  objection,  with  reference 
Johnson.     to  the  object  for  which  the  fiat  was  issued. 

It  has  been  very  strongly  urged,  that,  in  order  to  make 
this  objection  valid,  it  must  appear  that  the  petitioning 
creditor  had  no  motive  except  that  of  dissolving  the 
partnership.  I  cannot  accede  to  that  proposition.  In 
all  the  cases  in  which  fiats  have  been  annulled  on  a 
similar  objection,  there  was  a  petitioning  creditor's  debt, 
which  would  have  been  sufficient  to  support  the  fiat,  if  it 
had  been  issued  for  the  ordinary  legitimate  purposes. 

But  what  appears  in  evidence  in  this  case  ?  Why  it  is 
shown,  that  the  partnership  was  to  continue  a  few  years 
longer,  but  that  Joseph  Homer  and  his  father  and 
brother  were  anxious  to  dissolve  it ;  and  the  worse  they 
succeeded  in  making  out  the  character  of  Johnson  to  be, 
the  more  clearly  do  they  show  the  urgency  of  their 
motives  to  dissolve  the  partnership.  They  knew  that 
this  would  be  the  effect  of  a  fiat.  The  object  is  now 
obtained  ;  but  has  any  other  object  been  obtained  by  it! 
None  that  I  can  discover.  Why  should  these  petitioning 
creditors,  with  only  the  ordinary  motives  of  a  person  in 
that  situation,  and  having  a  claim  against  two  partners, 
proceed  only  against  that  one  who  had  committed  an  act 
of  bankruptcy,  passing  by  the  other,  who,  for  any  thing 
that  appears,  was  fully  able  to  pay  the  debt  ?  It  is  not 
alleged,  that  he  was  ever  asked  to  pay  it,  or  that  he  ever 
refused,  or  was  unable  to  do  so.  I  roust  therefore  con- 
clude, that  he  was  perfectly  competent  to  pay  it;  and 
there  was  no  necessity  here  to  sue  out  a  fiat  against 
Jo/truon,  if  the  petitioning  creditors'  object  had  be*n 
merely  the  payment  of  their  debt.  I  am  therefore  of 
opinion,  that  there  was  another  object.    The  petitioning 
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creditors  indeed  do  not  deny  this,  when  it  is  imputed  to  1842. 
them;  and  it  appears,  that  one  of  them  said  that  he  E7parte 
was  guaranteed  by  Joseph  Horner  the  younger ;  this  is  Johnson. 
not  denied,  although  it  is  denied  that  they  stated  them- 
selves to  have  been  indemnified.    That  however  is  not  a 
denial  of  their  being  guaranteed.    The  same  solicitor 
acted  for  J.  Horner  the  younger  and  the  petitioning  cre- 
ditors ;  and  he,  probably,  when  he  had  filed  the  affidavit 
of  the  former,  knew  that  the  deponent  could  not  be  a 
good  petitioning  creditor,  on  account  of  his  being  a  part- 
ner, and  therefore  struck  the  docket  in  the  name  of  the 
present  petitioning  creditors.    He  does  not  deny  the 
expression  imputed  to  him,  to  the  effect  that  the  fiat 
would  never  have  been  sued  out,  if  Johnson  had  consented 
to  dissolve  the  partnership. 

Under  these  circumstances,  I  think  the  Order  must  be 
as  prayed  by  the  petition,  both  because  there  was  no 
valid  act  of  bankruptcy,  and  because  it  has  been  sued 
out  for  the  sole  purpose  of  dissolving  the  partnership. 

Ordered  accordingly. 


Ex  parte  John  Dobson.— In  the  matter  of  Edward 

8  wan  wick  Boult,  and  Thomas  Addison.  Serjeants'  Un, 

July  14. 

THIS  was  the  petition  of  the  Liverpool  Albion  Bank,  Ara,,wayact 

*  *  *  prescribes  a 

by  their  public  officer,  to  be  declared  mortgagees  of  *orm  °f  ,nftru* 

J  r  '  »  mcnl  for  lMe 

certain  railway  shares,  with  liberty  to  add  to  their  incum-  transfer  of 

shares,  and  pro- 
vides that  a 

memorial  of  the  transfer  shall  be  entered  in  the  Company's  books,  and  that  until  such  memo- 
rial  shall  be  made,  the  purchaser  shall  have  no  share  iu  the  undertaking.  A  shareholder  in 
the  railway  borrows  money  ou  a  deposit  of  the  certificates  of  his  shares,  with  assignments 
executed  by  him,  but  with  the  name  of  the  transferee  left  in  blank,  and  the  blanks  are  not 
rilled  up  before  the  shareholder  becomes  bankrupt.  Held,  that  the  depositary  had  a  lien  on  the 
shares,  and  that  the  lien  extended  to  sams  paid  by  him  in  respect  of  calls. 
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1842.      brance  the  amount  of  the  calls,  which  they  had  paid  upon 
the  shares,  and  for  the  usual  Order  for  a  sale. 

The  shares  in  question  were  forty-eight  in  number,  of 
10W.  each,  in  the  Great  North  of  England  Railway 
Company,  and,  according  to  the  provisions  of  the  Railway 
Act,  the  following  was  the  form  of  instrument  by  which 
the  shares  were  to  be  transferred. 

"  I  A.  B.  of  —  in  consideration  of  the  sum  of  — , 
do  hereby  assign  and  transfer  to  the  said  C.  D.  - — 

shares,  numbered  ,  of  and  in  the  undertaking  called 

the  Great  North  of  England  Railway,  to  hold  unto  the 
said  C.  D.t  his  executors,  administrators,  and  assigns, 
subject  to  the  several  conditions  on  which  I  held  the 
same,  immediately  before  the  execution  hereof;  and  I  the 
said  C.  Z>.  hereby  agree  to  accept  and  take  the  said  shares, 
subject  to  the  conditions  aforesaid.    As  witness  &c." 

The  act  also  provided,  that  on  every  sale  the  deed 
or  assignment  (being  executed  by  the  seller  and  the 
purchaser)  should  be  kept  by  the  clerk  of  the  company, 
who  was  to  enter  in  some  book  to  be  kept  for  that 
purpose  a  memorial  of  such  sale  or  assignment,  and 
indorse  the  entry  of  such  memorial  on  the  deed  of  sale 
or  assignment ;  and  the  clerk  was  thereby  required  to 
make  such  entry  and  indorsement  accordingly,  and  on 
demand  to  make  an  indorsement  of  such  sale  or  assign- 
ment on  the  certificate  of  each  share  so  sold,  and  deliver 
the  same  to  the  purchaser  for  his  security;  and  such 
indorsement,  being  signed  by  such  clerk,  was  to  be  con- 
sidered in  every  respect  the  same  as  a  new  certificate, 
and  until  such  memorial  should  have  been  made  and 
entered  as  before  directed,  the  seller  thereof  was  to 
remain  and  be  held  liable  for  all  future  calls,  and  the 
purchaser  was  to  have  no  part  or  share  in  the  profits  of 
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the  undertaking,  nor  any  interest  in  respect  of  such 
share  paid  to  him,  nor  any  vote  in  respect  thereof,  as  a     £Z  parte 
proprietor  of  the  undertaking. 

The  shares  were  entered  and  registered  in  the  name  of 
the  bankrupt  Boalt  alone;  and,  on  the  12th  of  June  1841, 
the  bankrupts  obtained  from  the  bank  an  advance  of 
1400/,,  on  a  deposit  of  the  certificates,  together  with 
instruments  of  transfer  in  the  above  form,  signed  by  the 
bankrupt  Boult,  but  with  the  name  of  the  transferee 
left  in  blank.  Accompanying  the  deposit  was  a  letter, 
whereby  the  bankrupts  promised,  that,  if  the  certificates 
and  transfers  were  sent  to  Messrs.  Prescott  &  Co.  in 
London,  they  would  be  redeemed  on  behalf  of  the  bank- 
rupts by  repayment  of  the  advance  of  1400/.  This  pro- 
mise not  having  been  kept,  the  certificates  and  transfers 
came  back  to  the  bank,  who  thereupon  gave  notice  of 
their  lien  to  the  secretary  of  the  railway  company.  On 
the  receipt  of  this  notice  on  the  22nd  of  June  1841,  the 
secretary  of  the  railway  company  wrote  to  the  bank, 
informing  them  that  2508/.  13*.  Sd.  was  due  in  respect 
of  calls  upon  the  shares. 

The  fiat  issued  on  the  26th  of  June  1841 ;  and,  on  the 
29th  of  September  1841,  the  bank  paid  the  amount  due 
in  respect  of  calls,  such  payment  being  requisite  to 
prevent  forfeiture  of  the  shares,  which  at  the  time  would 
not  sell  in  the  market  for  as  much  as  the  debt  of  1400/., 
and  the  sum  paid  in  respect  of  calls  would  amount  to, 
together.  The  shares  were  thereupon  transferred  to  the 
petitioner  on  behalf  of  the  bank ;  but,  at  the  date  of  the 
fiat,  the  blanks  for  the  name  of  the  transferree  of  the 
shares  in  the  instruments  of  transfer  had  not  been  filled 
up. 
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I  \  i>.  Mr.  Boom,  in  *^pport  of  the 

no  o  jrt'Jon  here,  except  as  to  th 
of  the  calU ;  and  thai 

inasmuch  as  the  peculiar  naiore  of  the  pre  j^rtr  give*  the 
rii^r*t;'ii*ee  no  ai:e  mauve  but  that  of  L£.e  calls  or 

loaiiig  hu  security.  It  is  like  the  case  of  a  marine  of 
freehold  property,  who  is  entitled  to  add  to  his  debt  the 
expenses  which  are  necessarily  incurred  in  the  purpose 
of  protecting  the  tide  or  in  lasting  improvementiu  So  i 
mortgagee  of  renewable  leaseholds,  may  add  to  his  mort- 
gage debt  the  expenses  of  procuring  a  renewal. 

The  validity  of  the  lien  cannot  be  disputed;  for,  if  the 
transfers  were  complete,  the  bank  had  a  legal  title ;  hot, 
if  the  transfers  should  be  considered  incomplete  by 
reason  of  the  blanks  in  the  instruments,  still  the  bank 
are  equitable  mortgagees,  and  this  Court  may  order  to 
be  done  whatever  is  requisite  to  perfect  the  title. 

Mr.  Crompton,  and  Mr.  Blundell,  for  the  assignees. 
The  bank  must  make  out  that  they  are  mortgagees,  and 
then  that  they  were  authorized  by  the  mortgagor  to 
make  the  further  payments  in  respect  of  calls.  With 
regard  to  the  first  point,  the  only  mode  of  acquiring  any 
interest  in  the  shares  is,  that  pointed  out  by  the  act  of 
parliament,  which,  in  express  terms,  excludes  persons 
claiming  by  any  other  title  from  any  part  or  share  in  the 
profits  of  the  undertaking.    But  a  transfer  with  the 
name  of  the  transferree  in  blank,  is  not  in  conformity 
with  the  provisions  of  the  act,  as  was  decided  in  the 
case  of  Hibblewhite  v.  AP Marine  (a),  upon  the  con- 
struction of  a  similar  provision  in  the  Brighton  Railway 
Act,  the  judgment  of  the  Court  being  given  at 

(a)  6  Mee.  &  W.  216. 
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Kx  parte 


length,  and  after  much  consideration.  And  they  referred  1842. 
to  Gibson  v.  Overbury{a).  [Sir  John  Cross.  Could 
the  bankrupts  have  disposed  of  the  shares,  while  the 
certificates  were  in  the  hands  of  the  bank  ?]  Supposing 
they  could  not,  the  cases  upon  equitable  mortgages 
have  not  gone  so  far  as  to  say,  that  the  effect  of  a  de- 
posit of  documents  is  in  every  case  to  go  beyond  the 
interposition  of  difficulty,  in  the  way  of  alienation  of 
the  property  to  which  the  documents  relate.  It  has 
never  been  decided,  that  the  deposit  of  the  documents 
shall  pass  an  interest  in  the  property,  contrary  to  the 
express  provisions  of  an  act  of  parliament.  Besides,  no 
notice  was  given  to  the  railway  company  until  after  the 
act  of  bankruptcy  had  been  committed,  and  until  so 
short  a  time  before  the  issuing  the  fiat,  that  the  case  can- 
not be  said  to  be  taken  out  of  the  6  Geo.  4.  c.  16.  s.  72., 
which  extends  to  these  shares,  they  being  made  personal 
estate  by  the  Railway  Act;  Humble  v.  Mitchell (b),  Ex 
parte  VaUance  (c).  If  the  security  be  valid,  it  is  a  legal 
mortgage,  and  therefore  the  petition  must  be  dismissed ; 
Ex  parte  Moore (d). 

With  respect  to  the  other  point,— a  mortgagee,  before 
he  makes  any  payment  for  the  protection  of  the  estate, 
must  apprise  the  mortgagor;  Lord  Trimleston  v.  tla- 
mill(e).  As  to  the  analogy  drawn  from  mortgagees  of 
renewable  leaseholds,— an  express  clause  is  always  in- 
troduced into  the  mortgage  deed,  providing,  that  the 
expenses  attending  the  renewal  shall  be  added  to  the 
mortgage  debt;  which  shews  the  opinion  of  conveyancers 
to  be,  that  the  security  would  not  extend  to  those  ex- 
penses, without  a  special  stipulation  to  that  effect. 

(a)  7  Mee.  &  WeU.  555.  (d)  2  D.  6c  C.  7. 

(6)  1 1  Ado).  &  Ell.  205.  («)  1  B.  fit  B.  385. 

(c)  3M.&A.  224. 
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1842.         Mr.  Bacon,  in  reply.   It  is  by  no  means  clear  upon 
the  affidavits,  that  the  act  of  bankruptcy  was  committed, 

Ex  parte  r  J 

Douov.  before  the  notice  was  given  to  the  secretary  of  the  rail- 
way company ;  but  that  is  not  now  sufficient,  if  it  were 
made  out;  it  must  be  shewn,  that  the  bank  had  notice  of 
the  act  of  bankruptcy,  when  they  gave  notice  of  their  lien. 


Sir  John  Cross.  It  appears,  that  the  bankrupts  de- 
posited with  the  Liverpool  Albion  Bank  certificates  of 
shares  in  the  Great  Northern  Railway  Company,  ac- 
cording to  the  course  of  dealing  between  the  bankrupts 
and  the  bank.  The  bankrupts  are  brokers  for  buying 
and  selling  railway  shares,  and  they,  or  one  of  them, 
being  entitled  to  the  railway  shares  in  question,  and 
being  in  want  of  1400/.,  desired  the  certificates  and  the 
transfer  to  be  taken  by  their  clerk,  and  under  their 
authority,  to  the  bank.  On  the  credit  of  that  deposit  of 
the  certificates  and  transfer,  the  bank,  at  the  request  of 
the  petitioners,  advanced  the  sum  of  1400/.,  and  were 
told  at  the  same  time,  that  if  they  would  transmit  to 
London  to  Messrs.  Prescott  &  Co.  the  certificates  and 
transfer,  the  money  which  they  had  advanced  would  be  re- 
paid on  the  following  day.  Accordingly,  after  lending  the 
1400/.  and  taking  possession  of  the  documents,  the  bank 
forwarded  them  to  London,  according  to  the  arrange- 
ment ;  but,  there  being  no  sum  of  1400/.  forthcoming  to 
meet  the  demand,  the  documents  get  back  into  the  pos- 
session of  the  bank,  and  they  claim  a  lien  upon  them  for 
the  sum  of  1400/.  which  they  have  advanced.  Under 
these  circumstances,  two  questions  have  been  argued; 
first,  had  the  petitioners  any  title,  as  against  the  bankrupts 
themselves?  And  upon  this  question  I  am  of  opinion, 
that  the  right  which  the  petitioners  acquired  in  the  shares 
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was  this,  that  they  were  entitled  not  only  to  retain  the 
documents  which  were  deposited,  but  all  the  beneficial 
interest  which  belonged  to  the  depositors  in  the  shares, 
until  the  debt  was  paid.  If  therefore  there  were  no  other 
question,  except  as  between  the  bankrupts  and  the  peti- 
tioner, I  think  there  is  no  reason  to  doubt,  but  that  the 
petitioner  is  entitled  to  the  right  which  he  claims  in  the 
shares. 

But  then  another  and  distinct  question  has  been  raised 
by  the  assignees,  who  say,  that  they  are  entitled  to  the 
shares  by  the  operation  of  the  72nd  section.  It  ap- 
pears, however,  that  notice  of  the  transfer  of  the  shares 
was  given  to  the  railway  company  three  or  four  days  be- 
fore the  issuing  of  the  fiat;  and  although  it  is  not  clear, 
whether  such  notice  was  given  before  the  act  of  bank- 
ruptcy was  committed,  yet,  inasmuch  as  it  is  not  proved 
that  the  bank  had  notice  of  any  such  act  of  bankruptcy, 
I  do  not  think  the  assignees  have  established  any  tide 
to  the  shares  under  the  72nd  section.  The  only  other 
point  is,  with  respect  to  the  payments,  which  the  bank 
have  made  on  account  of  calls  upon  the  shares.  It  ap- 
pears, that  since  the  bankruptcy,  and  at  a  time  when  the 
bankrupts  were,  as  it  is  to  be  presumed,  unable  to  pay 
the  calls  upon  the  shares,  the  bank,  for  the  sake  of  pre- 
serving the  property  and  preventing  its  being  forfeited, 
paid  certain  calls  which  any  owner  of  the  shares,  whether 
he  was  an  assignee  in  bankruptcy  or  not,  must  have  paid, 
to  prevent  the  property  from  being  lost  It  also  appears, 
that,  if  the  shares  are  sold,  the  greatest  part  of  the  value 
of  them  will  be  the  amount  of  payments  made  by  the 
bank  in  the  shape  of  calls ;  and  I  think  the  bank  there- 
fore are  entitled  to  have  the  payments  satisfied  out  of 
the  produce  of  the  shares. 

Ordered  accordingly. 


092  CASES  IN  BANKRUPTCY. 

1842. 

Ex  parte  Jesse  Bridgman,  Thomas  Dryland,  and 
Martha  Dryland.— In  the  matter  of  Jesse  Bridg- 
mi  *  i  «      MAN  anu"  William  Dryland. 

iVr/friMM  inn, 

Where  parties,    1  HIS  was  the  petition  of  two  legatees,  under  a  will  of 

entitled  under »,.,.,,  „  r  , 

win,  petition  for  which  the  bankrupt  was  executor,  for  an  account  ot  what 

undtr  the  bank- 

was  due  from  the  bankrupt  to  the  testators  estate,  and 
exMuto£th«  *°r  ^cave  *°r  tne  bankrupt,  or  some  one  else  to  be  ap- 
clome°Su1  ofTiSe  Pointed  by  the  Court,  to  prove,  the  dividends  on  the 
general  estate.    proof  being  paid  into  Court. 

Mr.  Sheffield,  for  the  petition. 

Mr.  (joldsmidf  for  the  assignees,  who  had  been  served 
with  and  consented  to  the  petition,  asked,  that  the  peu- 
tioncr  might  pay  their  costs. 

Sir  John  Cross.  The  petitioner  cannot  be  called  on 
to  pay  the  costs  of  the  assignees,  who  need  not  have 
appeared,  unless  they  thought  it  for  the  benefit  of  the 
estate  so  to  do.    The  estate  must  bear  their  costs. 


Serjeant  Inn  ^X  P*"^  ^ARNETT.— In  the  matter  of  COHEN. 

^15.""' 

Sembu,  that  a    1  HIS  was  the  petition  of  a  creditor,  who  had  not  proved 

f  roil  i  to r  w  1 1  o 

ha$  not 'proved  under  the  fiat,  but  who  in  his  petition  stated,  that  the 
milTowr,  may"  bankrupt  was  indebted  to  him  in  the  sum  of  200/.  The 
removal  of  an*  prayer  was  for  the  removal  of  one  of  the  assignees. 

assignee ;  but  if 

he  do  not  himself,  in  support  of  his  petition,  make  an  affidavit  of  bis  debt,  the 
be  dismissed  with  costs. 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 


693 


Mr.  Jeremy,  in  support  of  the  petition. 

Mr.  Anderdon,  contra,  took  a  preliminary  objection, 
that  a  creditor,  who  had  not  proved,  could  not  petition 
for  the  removal  of  an  assignee. 

Sir  John  Cross.  This  is  the  complaint  of  a  person, 
who  states,  no  doubt,  in  his  affidavit  in  support  of  the 
petition,  as  he  does  in  the  petition  itself,  that  he  is  a  cre- 
ditor of  the  bankrupt  to  the  amount  of  200/.  If  that  be 
so,  his  debt  is  proved  in  this  Court  as  far  as  is  necessary 
for  the  purposes  of  this  petition. 

On  referring,  however,  to  the  affidavit  in  support  of 
the  petition,  it  was  found  to  be  made  not  by  the  peti- 
tioner, but  by  his  solicitor,  whereupon 

The  Court  dismissed  the  petition  with  costs. 


1842. 


Kx  parte 

Harnett. 


Ex  parte  Sherborn. — In  the  matter  of  Stamford.     snjmni$*  /«». 

Trf  JtUy  16. 

1  HIS  was  a  petition  for  the  substitution  of  a  new  peti-  On  a  petition  to 
tioning  creditor's  debt;  and  it  appeared,  that,  if  the  Order  p^StiSgcre* 
were  drawn  up  in  the  form  now  adopted  by  the  Court,  on^fipptringd 
directing  the  costs  to  be  paid  by  the  old  petitioning  ere-  I^'^X^wm 
ditor(a),  those  costs  could  not  be  recovered,  as  he  was  ,n  insol»ent  ci[- 

'  cumstances,  toe 

in  insolvent  circumstances ;  whereupon  Court  orfwed 

r  that  if  the  costs 

could  not  be 
recovered  from 

The  Court  added  to  the  usual  Order  a  direction,  that  him,  they  should 

come  out  of  the 

if  the  petitioner  could  not  obtain  the  costs  from  the  peti- 
tioning creditor,  they  should  be  paid  out  of  the  estate. 

(«)  See  Ex  part*  Ullathornt,  1  M.  D.  &  D.  338. 
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1 842.         Mr.  Bilton,  for  the  petition. 

Mr.  R.  Thomas,  for  the  assignees. 

The  petitioning  creditor  did  not  appear.    The  Order 
does  not  appear  to  have  been  ever  drawn  up. 


Ex  parte 

SllEHBOKN, 


Ex  parte  Hugh  James  Vardon  and  others. — In  the 
matter  of  Robert  Swansborough  and  Henry 
Oake,  and  in  the  matter  of  Christopher  Arthur 

Inn,  HaRR,S'  

July  19  and  20.  m 

s.  and  o.  assign  1  HIS  was  a  petition  of  the  assignees  of  Swansborough 
and  tffe/is'io    ana"  praying  to  rescind  an  Order  of  the  Commis- 

Krifo/the^6  8*oner»  an<*  tnat  m,gnt  De  declared  that  a  quantity  of 
dSoiTihei?  New  Zealan(1  flax  was  tne  property  of  Swansborough 
partnership.     and  Oake,  at  the  time  of  their  bankruptcy. 

5.  continues  on 

the  same  ore-  The  petition  stated,  that,  previously  to  the  year  1836, 
ries  on  a  differ-  Swansborough  and  Oake  carried  on  business  in  partner- 
trade,  and  soon  ship  together,  as  preparers  and  dressers  of  New  Zealand 
Tn^M^paru  fl&*»  a*  Grimsby,  in  Lincolnshire,  under  the  firm  of  the 
stock  of  $.°ande  I*a^nt  Perennial  Flax  Company.  The  business  was 
b^n^ssigned1   carr^e^  on  uPon  premises  demised  to  them  for  twelve 

to  trustees,  was  years  from  the  ]3th  June  1835  at  the  rent  of  16Q/  in 
a  quantity  of       J  '  ' 

New  Zealand    which  was  contained  a  covenant  not  to  use  the  premises 

flax,  which  re-  * 

maioed  unsold  for  any  other  purpose  than  a  manufactory  for  preparing 
upon  the  pre- 
mises, but  was  perennial  and  other  flax,  without  the  consent  in  writing 

separately  ware* 

housed  and  kept  of  the  lessor,  one  George  Harris;  and  no  other  flax  was 

distinct  from  t lie 

stock  of  the  new  used  by  them  than  New  Zealand  flax. 

partnership,  and 

was  not  adapted  for  the  new  manufacture  carried  on  by  S.  and  H,  A  separate  fiat  was  sued 
out  against  H.,  and  six  months  afterwards,  a  joint  fiat  against  5.  and  0.  Htld,  that  the 
assignees  of  S.  and  0.  were  entitled  to  the  flaa,  and  that  the  clause  of  order  and  disposition 
did  not  apply  to  such  a  state  of  circumstances. 
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Vardon 
and  others. 


At  the  latter  end  of  1836,  Swansborottgh  and  Oake,  1842. 
being  involved  in  difficulties,  called  a  meeting  of  their  Ex  parte 
creditors ;  when  they  ceased  carrying  on  business  toge- 
ther, and  three  of  their  creditors  were  appointed  trustees 
for  the  purpose  of  winding  up  their  affairs,  in  the  same 
manner  as  if  administered  under  a  fiat  in  bankruptcy; 
and  an  agreement  to  this  effect  was  drawn  up  and  signed 
by  most  of  their  creditors,  but  no  deed  of  assignment 
was  actually  executed.  The  partnership  between  Swans- 
borough  and  Oake  was  dissolved,  as  from  the  31st 
December  1836;  but  notice  of  such  dissolution  was  not 
published  in  the  Gazette,  until  the  19th  May  1837. 
Swansborough,  then,  thinking  that  he  should  be  able  to 
carry  on  to  advantage  the  business  of  a  Baltic  flax  spin- 
ner upon  the  premises  at  Grimsby,  the  trustees  granted 
him  permission  to  do  so,  upon  condition  of  his  paying 
them  the  sum  of  1500/.,  for  the  buildings  and  machinery; 
that  being  the  sum  at  which  the  same  were  valued  in  the 
balance  sheet,  submitted  by  Swansborough  and  Oake  at 
the  meeting  of  their  creditors.  The  petition  alleged,  that, 
in  pursuance  of  this  agreement,  Swansborough  adapted 
the  premises  and  machinery  at  Grimsby  to  the  spinning 
of  Baltic  flax,  at  an  expense  of  4500/. ;  and  that,  for  the 
purpose  of  paying  the  sum  of  1500/.  to  the  trustees,  an 
arrangement  was  entered  into  with  a  Mr.  Abbott,  who 
was  a  creditor  of  Swansborough  to  the  amount  of  1500/., 
by  which  it  was  agreed,  that,  if  the  trustees  should  be 
able  to  wind  up  his  affairs,  the  dividends  payable  to  him 
should  be  applied,  so  far  as  the  same  would  extend,  in 
payment  to  the  trustees  of  the  1500/.  As,  however,  the 
trustees  were  unable  to  wind  up  the  affairs  of  Swansbo- 
rough, no  dividend  was  ever  declared  of  his  estate,  and 
no  part  of  the  1500/.  was  ever  paid  to  the  trustees. 


Digitized  by  Google 


Vardon 
and  other*. 


696  CASES  IN  BANKRUPTCY. 

1842.  Part  of  the  stock  in  trade  of  Swansborough  and  Oak. 
ETp^Me  wn»ch  was  included  in  the  above-mentioned  balance 
sheet,  was  a  quantity  of  New  Zealand  flax,  part  of  which 
was  at  Grimsby,  and  part  at  Barnsley ;  but  this  was  not 
included  in  the  arrangement  between  the  trustees  and 
Swansborough.  The  petition  alleged,  that  the  new  busi- 
ness undertaken  by  Swansborough,  that  of  spinning 
Baltic  flax,  was  totally  different  from  that  of  manufac- 
turing and  preparing  New  Zealand  flax,  which  could  not 
be  used  in  the  new  business,  as  it  injured  the  machinery; 
but  the  tow  or  refuse  of  such  flax  could  be  used,  and 
some  of  such  tow  was  accordingly  used  by  Swansborough. 
with  the  permission  of  the  trustees. 

The  new  business  was  carried  on  by  SwansborouG'. 
alone,  from  the  beginning  of  1837  until  January  183$. 
when  he  entered  into  partnership  with  the  bankrupt,  C.4. 
Harris,  the  terms  of  which  were  put  into  writing ;  but  no 
articles  of  partnership  were  ever  executed.  By  these  terms 
the  business  was  still  to  be  carried  on  in  Swansborough' s 
own  name ;  Swansborough  was  to  have  two-thirds  of  the 
profits,  and  Harris  one-third;  and  the  capital  was  to  con- 
sist of  6000/.,  of  which  4000/.  was  to  be  considered  as 
already  brought  in  by  Swansborough,  as  the  value  of  the 
premises  and  machinery  at  Grimsby,  and  2000/.  in  cash 
was  to  be  brought  in  by  Harris.  The  petition  alleged 
that  the  New  Zealand  flax,  which  was  left  upon  the  pre- 
mises at  Grimsby,  was  never  intended  to  be,  and  in  feet 
was  not  included  in  Swansboroughs  share  of  the  capital, 
but  that,  on  the  contrary,  the  same  was  separately  ware- 
housed and  kept  distinct  from  the  stock  in  trade  of  the 
partnership.  Some  time  after  the  formation  of  the  part- 
nership, more  capital  being  required  for  carrying  on  the 
business,  Harris  agreed  to  bring  in  the  further  sum  of 
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2000/.,  and  thereupon  his  share  was  increased  to  one-  18-12. 
half.    Harris  never  interfered  in  the  management  of  the     Kx  parle 
business,  nor  was  known  as  a  partner  to  any  person  tn/*theri. 
but  one,  who  supplied  the  partnership  with  goods. 
Oake,  the  former  partner  of  Swansborough,  it  was  also 
alleged,  never  knew  of  the  existence  of  any  partnership 
between  Swansborough  and  Harris. 

On  the  29th  April,  1839,  a  fiat  in  bankruptcy  was 
issued  against  Harris. 

In  June  1839,  an  account  was  taken  of  the  stock  of 
Swansborough  on  the  premises  at  Grimsby,  at  which 
the  messenger  under  the  fiat  against  Harris  assisted ; 
but  the  messenger  never  in  any  manner  interfered  with 
Swansborough  in  carrying  on  his  business,  and  while  at 
Grimsby  resided  altogether  on  the  premises  of  another 
person  against  whom  a  fiat  had  issued ;  and  Swansbo- 
rough continued  to  have  the  sole  control,  order,  and  dis- 
position of  the  machinery  and  stock  in  trade,  until  his 
bankruptcy.  The  New  Zealand  flax  on  the  premises 
was  also,  until  that  period,  insured  in  the  joint  names 
of  Swansborough  and  Oake;  the  premiums  for  which 
insurance  were  regularly  paid  by  the  acting  trustee,  out 
of  the  assets  of  the  partnership  of  Swansborough  and 
Oake.  Swansborough  having  requested  the  trustee  to 
remove  the  flax  from  his  premises  at  Grimsby,  it  was 
accordingly  removed  to  London  by  him,  partly  before, 
and  partly  after,  the  issuing  of  the  fiat  against  Harris, 
and  was  there  sold.  The  proceeds  of  that  part  which 
was  removed  before  the  date  of  such  fiat  amounted  to 
458/.  0*.  4c/.,  which  was  paid  to  the  trustee,  who  afterwards 
accounted  for  that  sum  to  the  official  assignee  under  the 
fiat  against  Swansborough  and  Oake;  and  the  proceeds 
of  the  remainder  of  the  flax,  amounting  to  858/.  1*.  10c/., 
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1842.      were  also  paid  to  such  official  assignee.    That  por- 
ETparte     **on  °^  tne  ^ew  Zealand  flax,  which  was  in  warehouse 
at  Barnsley,  was  also  sent  to  London  to  be  sold,  and 
produced  the  sura  of  868/.  16».  3d.,  which  was  likewise 
paid  to  such  official  assignee. 

On  the  17th  October  1839,  a  fiat  issued  against  Swans- 
borough  and  Oake. 

Between  the  issuing  of  these  two  fiats,  Swansborough 
had  paid  a  great  part  of  the  debts  of  the  partnership  of 
Swansborough  and  Harris. 

On  the  18th  March  1840,  an  Order  was  made  for 
keeping  distinct  accounts  of  the  joint  estate  of  the  several 
firms  of  Swansborough  and  Oake,  and  Swansborough  and 
Harris,  and  also  of  the  separate  estates  of  Swnsborcmgh 
and  Oake ;  whereby  it  was  ordered  that  the  joint  estate 
of  Swansborough  and  Harris  should  be  divided  amongst 
the  joint  creditors  of  the  two  firms  who  had  already 
proved  their  debts  under  cither  of  the  fiats,  or  who  might 
come  in  and  prove  their  joint  debts  under  the  fiat  against 
Swansborough  and  Oake ;  that  the  proofs  of  the  joint 
creditors  under  the  fiat  against  Harris  should  be  trans- 
ferred to  the  proceedings  under  the  fiat  against  Swans- 
borough and  Oake ;  that  the  official  assignee  under  the 
fiat  against  Harris  should  pay  over  to  the  official  assignee 
under  the  joint  fiat  against  Swansborough  and  Oake  all 
the  joint  effects  of  Swansborough  and  Harris  then  undis- 
posed of ;  and  that  the  assignees  under  the  separate  fiat 
against  Harris  should  be  at  liberty  to  act  under  the  joint 
fiat,  as  inspectors  of  the  the  separate  estate  of  Harris,  for 
the  purpose  of  protecting  the  interests  of  his  separate 
creditors. 

At  the  audit  meeting  under  the  fiat  against  Swans- 
borough and  Oake,  the  assignees  of  Harris's  estate 
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claimed  the  proceeds  arising  from  the  sale  of  the  New 
Zealand  flax  which  had  been  left  at  Grimsby,  as  forming 
part  of  the  assets  of  the  partnership  of  Swansborough 
and  Harris,  After  a  long  discussion  before  the  Com- 
missioner, he  made  an  Order  declaring  that  all  the  New 
Zealand  flax  which  was  left  at  Grimsby,  and  which  was 
upon  the  premises  at  the  time  of  the  commencement  of 
the  partnership  between  Swansborough  and  Harris, 
formed  part  of  the  assets  of  the  partnership  of  Swans- 
borough  and  Harris ;  and  he  directed  the  same  to  be  ad- 
ministered accordingly. 

The  prayer  was,  that  the  decision  of  the  Commissioner 
might  be  reversed,  and  that  it  might  be  declared  that  the 
New  Zealand  flax  never  formed  part  of  the  assets  of  the 
partnership  of  Swansborough  and  Harris,  but  that  the 
same  was  the  joint  property  of  Swansborough  and  Oake. 

Mr.  Swans  ton,  and  Mr.  Dickenson,  in  support  of  the 
petition.  The  claim  of  Swansborough  and  Harris  to  the 
flax  in  question  rested  first  on  the  ground  of  reputed 
ownership;  but  the  Commissioner,  it  appears,  founded 
his  judgment  upon  the  fact,  that  they  were  the  true 
owners.  Some  of  the  flax,  which  was  left  in  the  posses- 
sion of  Swansborough,  on  the  dissolution  of  the  partner- 
ship between  him  and  Oake,  was  sold  by  him  to  indem- 
nify himself  against  certain  payments  he  had  made 
on  account  of  the  firm  of  Swansborough  and  Oake;  but 
none  of  these  transactions  were  entered  in  any  account 
books  until  after  his  bankruptcy,  which  was  another  cir- 
cumstance on  which  the  claim  of  the  estate  of  Swans- 
borough and  Harris  was  founded.  But  the  flax  was  always 
insured  in  the  joint  names  of  Swansborough  and  Oake, 
as  appeared  by  two  policies  of  insurance  produced  in 
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evidence  before  the  Commissioner ;  and  the  premiums 
for  this  insurance  were  regularly  paid  by  the  acting  trus- 
tee out  of  the  assets  of  Swan  thorough  and  Oake.  Ii 
appears,  that  the  messenger  under  the  fiat  against  Harris 
took  an  inventory  of  the  stock  on  the  premises  ai 
Grimsby,  among  which  he  included  the  New  Zealand 
flax,  as  part  of  the  property  of  Swansborough  and  Harm; 
and  this  inventory  was  sent  up  by  him  to  London  to  the 
official  assignee.  This  document  was  also  set  up  by  the 
assignees,  as  further  evidence  in  support  of  the  claim  of 
the  estate  of  Swansborough  and  Harris. 

Mr.  Anderdon,  and  Mr.  Bacon,  contra.  On  the  dis- 
solution of  the  partnership  of  Swansborough  and  Oak, 
no  alteration  whatever  was  made  in  the  books  of  account 
kept  by  Swansborough.  With  respect  to  the  point  of 
reputed  ownership,  there  were  two  removals  of  the  flax 
from  the  premises  at  Grimsby,  where  the  business  of  the 
partnership  of  Swansborough  and  Harris  was  carried 
on,— part  being  removed  on  the  very  confines  of  the  bank- 
ruptcy of  Harris,  and  the  other  part  being  removed  by 
Swansborough  during  the  possession  of  the  messenger 
under  the  Hat  against  Harris.  The  mere  circumstance 
of  Swansborough  being  the  joint  owner  of  the  flax  does 
not  affect  the  question  of  the  flax  being  in  the  reputed 
ownership  of  Swansborough  and  Harris.  Notwithstaml 
ing  the  agreement  that  took  place  in  the  year  18$ 
between  Swansborough  and  Oake  and  their  trustees, 
there  was  no  delivery  of  the  flax  to  the  trustees,  and 
therefore  they  could  acquire  no  property  in  it.  When 
Harris  was  taken  into  partnership  in  January  1836. 
he  was  walked  over  the  premises  by  Swansborough,  and 
saw  in  the  warehouse  a  quantity  of  New  Zealand  flax. 
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Before  this  event  Swansborough  had  carried  on  the 
business  by  himself,  and  Harris  had  therefore  good 
reason  for  believing  that  it  was  part  of  his  stock  in  trade. 
It  appears,  also,  that  on  one  or  two  occasions  a  portion 
of  this  flax  was  used  as  part  of  the  joint  stock  of  Swans- 
borough  and  Harris,  no  less  than  17,000  pounds  weight 
of  it  having  been  wrought  up  and  sold,  and  the  proceeds 
carried  into  the  books  of  Swansborough  and  Harris. 

Mr.  Swanston,  in  reply.  In  regard  to  the  transaction 
which  has  just  been  alluded  to,  Swansborough  paid  him- 
self what  he  had  advanced  on  account  of  the  partnership 
of  Swansborough  and  Oake,  by  sending  a  part  of  the 
New  Zealand  flax  to  be  worked  up  elsewhere, — not  at  the 
manufactory  at  Grimsby— and  the  proceeds  were  carried 
into  the  business,  as  the  separate  property  of  Swans- 
borough, 

Sir  John  Cross.  There  are  several  questions  arising 
out  of  this  somewhat  complicated  case.  There  is  no 
doubt  that  the  New  Zealand  flax  was  originally  the  pro- 
perty of  the  two  first  partners,  Swansborough  and  Oake, 
and  was  intended  to  be  assigned  by  them  to  the  trustees 
under  the  agreement  of  1836.  But  it  is  contended  that 
the  trustees  so  dealt  with  this  property,  as  to  leave  it  in 
the  order  and  disposition  of  Swansborough,  and  that 
Swansborough  did  accordingly  deal  with  it  as  his  own 
property.  In  order  to  satisfy  myself  on  these  several 
points,  I  will  look  through  the  affidavits,  and  consider  of 
my  judgment. 

Sir  John  Cross.  This  is  a  case  involving  a  disputed  J«'9  20» 
right  of  property  to  some  New  Zealand  flax,  which  is 
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claimed  by  the  assignees  of  Sitvinsborough  and  Oake, 
and  also  by  the  assignees  of  Sw<z*sborotigh  and  Harris. 
It  appears  that  it  was  originally  (he  property  of  Swans- 
borough  and  Oake,  and  that  in  1836  they  agreed  to 
assign  all  their  eflects  to  trustees  for  the  benefit  of  their 
creditors,  in  the  same  manner  as  if  it  had  been  adminis- 
tered under  a  fiat  in  bankruptcy ;  and  that  a  balance 
sheet  was  then  prod  need  by  them,  in  which  the  New 
Zealand  flax,  of  the  estimated  value  of  nearly  6000/., 
was  entered  in  three  different  places.    This  rlax  was  the 
raw  material,  which  had  been  provided  by  than  s 
Grimsby  in  the  course  of  the  business  carried  on  by 
them  for  the  manufacture  of  this  commodity.  There 
was  no  formal  deed  of  trust  or  assignment  drawn  up  on 
that  occasion,  but  the  trustees  accepted  the  trust,  and 
the  creditors  the  terms  proposed.    Swansbortmgk,  h 
seems,  made  an  arrangement  with  one  of  his  Urges: 
creditors,  by  which  the  latter  agreed  to  lend  him  the 
dividends  on  his  debt,  in  order  that  Stra ns hi >rou<j h  migti 
pay  to  the  trustees  the  sum  of  1500/.,  for  the  value  « 
the  buildings  and  machinery,  which  the  trustees 
agTeed  to  sell  to  him  at  that  price,  for  the  purpose  of  bis 
continuing  tnc  Dusmess.    w  itnout  any  dennimi-  ar- 
rangement, Stransborovgh  continued  on  the  premise*, 
with  the  permission  of  the  acting  trustee.  Swamsbmmoi 
then  began  to  prosecute  an  entirely  new  branch  of  tradf- 
Instead  of  manufacturing  New  Zealand  flax,  which  k 
had  been  accustomed  to  do,  be  obtained  all  the  machi- 
nery for  the  purpose  of  manufucturing  Baltic  flax :  *^ 
thenceforth  continued  to  manufacture  the  latter  species  c: 
Max,  with  some  few  exceptions,  which  are  not  wore 
adverting  to ;  but  the  whole  stock  of  New  Zealand  to 
was  inapplicable  to  the  new  branch  of  trade.  Sron- 
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borough,  in  fact,  said  that  it  was  in  his  way,  and  wanted  1842. 
to  get  rid  of  it.    There  can  be  no  doubt  but  that  this 

°  Ex  parte 

flax  was  the  property  of  the  first  firm ;  but  the  respon- 
dents contend  that  it  was  transferred  by  the  terms  of  the 
new  partnership  to  the  new  firm.    But  what  right  had 
Swansborough  to  do  so.    The  terms  of  the  new  partner- 
ship were  drawn  up  by  a  solicitor,  who  appears  to  have 
had  the  confidence  of  both  parties.    Upon  the  represen- 
tation of  Swansborough  that  he  had  brought  in  stock,  for 
his  share  of  capital,  to  the  amount  of  4000/.,  Harris, 
without  any  examination  of  the  account  or  the  stock  in 
trade,  entered  into  the  partnership.    Swansborough  says, 
that  his  capital  was  the  value  of  the  machinery  and  the 
stock  for  the  purpose  of  the  neto  branch  of  trade,  and 
without  any  reference  to  the  old  branch  of  trade.  It 
appears  to  me,  therefore,  that  Swansborough  did  not  in- 
tend to  bring  in  the  New  Zealand  flax  to  form  part  of 
the  capita]  of  the  new  partnership.   There  is  nothing  to 
show  that  Harris  knew  of  its  existence  ;  and  it  is  clear 
to  me,  that  Swansborough  never  did  or  could  bring  it  in, 
as  part  of  the  capital  of  the  new  firm. 

Something  has  been  said  about  the  application  of  the 
72d  section  of  the  Bankrupt  Act  to  the  New  Zealand  flax, 
as  being  in  the  order  and  disposition  of  Swansborough 
and  Harris ;  but  Swansborough  himself  had  the  exclusive 
possession  of  the  property,  and  Harris  had  no  right 
whatever  to  interfere  in  any  way  in  the  disposal  of  it. 
But,  even  if  it  was  in  the  possession  of  Swansborough 
and  Harris,  I  think  that  no  principle  of  equity  can  alter 
the  case.  If  the  New  Zealand  flax  was  the  property  of 
the  trustees  of  Swansborough  and  Oake,  at  the  time  of 
the  formation  of  the  new  partnership  of  Swansborough 
and  Harris,  no  arrangement  between  those  two  persons 
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1  a  12.  could  alter  the  property,  and  cause  it  to  form  part  of  the 
Km  p.n<  assets  of  the  new  partnership.  There  is  no  authority  for 
saying,  that  where  two  persons  are  the  joint  owners  of 
property,  and  one  of  them  becomes  bankrupt,  the  claiic 
of  reputed  ownership  in  snch  a  case  applies  to  joiot 
property  in  the  possession  of  the  other  partner.  1  am 
of  opinion,  therefore,  that  the  assignees  of  Swmuborong* 
and  Oake  are  entitled  to  the 

Order  as  prayed— Costs  out  of  the  fund. 


Ex  parte  Bcrdekin.— In  the  matter  of  Joseph 

Serjeant*'  Inn,  HAVWARD. 
July  21. 

a.  and  B.,  who  THIS  was  the  petilion  of  the  Bank  of  Manchester,  bv 

are  partner! ,  *  '  • 

trading  under    i(8  public  officer,  for  payment  of  the  dividend  in  respect 

the  style  of  C.  1  r  J  r 

U  Co.,  sign  a    of  a  proof  which  they  had  made  against  the  bankrupt  s 

guarantee  by 

their  private  estate. 

names  only,  in  .  _ 

the  following         It  appeared   that  in  December  1837   there  were 

form  •  "  J  he 

undersigned  two  firms  trading  at  Manchester,  under  the  names  and 
terror3  w  styles  of  Banks  &  Co.  and  Clark  &  Co.  The  former  of 
ui'JupfrTup-  these  firms  consisted  of  William  Banks,  John  Rich- 

on  thiiguaran-  mond  Haijward.  (a  brother  of  the  bankrupt,)  and  Wil- 
tee  mual  be  J  11 

made  against  nam  Cosier  Fletcher;  the  latter  consisted  of  the  bank- 
the  joint  estate, 

if  there  were     rupt  and  another  brother,  named  James  Havward. 

any.  # 

Uut  the  part-  Banks  &  Co.  kept  a  banking  account  with  the  Bank  of 

riemhip  having  .  ior»~  •  i  • 

been  uu*»olv  cd    Manchester,  which  was  in  183 <  considerably  in  advance 

umoI'iU?™    to  them,  and  refused  any  further  accommodation  except 


guarantee,  by  an 

agreement  under  which  /J.  was  to  be  the  sole  owner  of  the  stock,  debts,  and  effects  of  the 
firm,  ho  taking  on  himself  its  liabilities:  held,  that  a  mere  general  statement,  that  at  the  tin* 
of  the  dissolution  there  were  outstanding  credits  amounting  to  200/.,  and  that  credits  to  Ihc 
amount  of  10/.  were  recoverable,  without  particularizing  them,  was  not  sufficient  ground  fc» 
preventing  the  creditors  under  the  guarantee  from  receiving  dividends  out  of  B/»  i 
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upon  security.    The  guarantee  of  the  bankrupt  and  his      1 842. 
brother  James  Hayward  was  thereupon  offered  to  the  ^arte 
bank  and  accepted  by  them.    It  was  in  the  following  Bckdemn. 
terms : — 

"  Maucbester,  8th  December  1837. 

"  To  the  Company  of  Proprietors  of  the  Bank  of 
Manchester.  In  consideration  of  your  having,  at  our 
request,  agreed  to  make  advances  or  give  credit  to 
Messrs.  Banks,  Hayward,  and  Fletcher,  the  undersigned 
do  hereby  guarantee  to  you  the  due  payment  of  all  bills 
of  exchange  and  promissory  notes,  made,  drawn,  ac- 
cepted, advised  of,  indorsed,  advanced,  or  paid  by  or  on 
account  of  the  said  Bank  of  Manchester,  for  the  accommo- 
dation of  the  before-named  parties,  and  also  all  money  for 
the  time  being  owing  to,  or  accruing,  or  growing  due  on 
account  of  the  said  Bank  of  Manchester,  from  or  charge- 
able to  the  before-named  parties,  or  of  any  transaction, 
dealing,  or  accommodation  which  shall  make  them 
debtors  to  the  said  bank,  including  interest,  commission, 
exchange,  and  other  usual  charges,  but  only  to  the  ex- 
tent of  6000/. ;  to  which  amount  this  guarantee  shall  be 
a  continuing  security  for  all  the  money  which  may  be 
owing  to  the  said  bank  from  the  before-named  parties, 
or  any  or  either  of  them ;  and  that  if  more  than  the  sum 
aforesaid  shall  be  owing,  then  the  said  bank  may  recover 
against  the  undersigned  to  the  full  extent  of  this  guaran- 
tee, and  that  notwithstanding  any  action,  suit,  attach- 
ment, proof  or  claim  by  the  said  bank  upon  or  against 
the  estate  of  the  before-named  parties,  or  any  or  either 
of  them,  if  bankrupt  or  insolvent,  or  any  other  bankrupt 
or  insolvent  estate,  and  notwithstanding  the  said  bank 
may  have  taken,  or  may  hold  any  other  guarantee,  bill, 
note,  or  security  for  the  payment  of  the  money  hereby 
secured,  and  without  any  right,  on  the  part  of  the  under- 
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1842.      signed,  to  stand  in  the  place  of  the  said  bank  in  respec; 

xTpTrtc     °^  or  10  c*aim  ^e  l)€ncfit  °f  My  sucn  P1"00*  * 
BcRcrti>.    security,  or  the  dividends  or  proceeds  thence  arimg, 

until  the  said  bank  should  have  received  the  full  amount 
owing  on  the  ultimate  balance  of  their  account;  and  thii 
the  said  bank  may  recover  against  the  undersigned  is 
aforesaid,  notwithstanding  any  bills  or  notes  forming 
part  of  the  account  may  be  then  in  circulation,  and  not- 
withstanding any  time  given,  indulgence  or  forbearance 
shown,  or  composition  made  by  the  said  bank  to  or  with 
the  parties  aforesaid,  or  any  or  either  of  them,  or  their 
or  his  executors,  or  any  other  parties  liable  on  any  bill, 
note,  or  other  security  held  by  the  said  bank;  and  that 
this  guarantee  shall  be  and  operate  as  a  continuing  se- 
curity to  the  proprietors  as  a  fluctuating  body,  consul* 
ting  for  the  time  being  the  said  bank,  for  all  advances  by 
the  said  bank  to  the  before-named  parties,  separately 
and  jointly,  or  to  them  or  to  either  of  them  jointly  with 
any  other  or  others,  whether  their  or  his  partner  or 
partners,  or  not,  and  under  whatever  name  or  firm. 

(Signed)  "  J  ames  Hayward, 
"  Joseph  Hayward.1' 


In  June  1838,  the  partnership  between  James  Hay- 
ward  and  the  bankrupt  was  dissolved  by  an  agreement, 
according  to  the  terms  of  which  Joseph  Haytcard  was  to 
be  the  sole  owner  of,  and  to  have  as  his  sole  and 
absolute  property,  all  the  stock,  debts,  and  effects  of  the 
firm,  taking  upon  himself  the  payment  of  all  the  debts 
due  from  the  partnership,  and  indemnifying  Jo*** 
Hayward  therefrom  ;  and  this  agreement  had  ever  since 
been  acted  upon. 

In  March  1841,  the  firm  of  Banks  &  Co.,  which 
then  consisted  of  •/".  R.  Hayward  and  W.  C.  Fletcher 
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only,  became  bankrupt,  and  the  Bank  of  Manchester  18*2« 
proved  against  the  joint  estate  for  20,123/.  Ex  ^ 

On  the  13th  of  April  1841,  the  present  fiat  issued 
against  Joseph  Hayward,  who  had  up  to  that  time  car- 
ried on  the  business  alone. 

James  Hayward,  after  dissolving  his  partnership  with 
the  bank,  entered  into  partnership  with  oneiZ.  H  Moore; 
and  on  May  18,  1841,  a  fiat  issued  against  this  firm. 
James  Hayward  had,  however,  previously  paid  to  the 
Bank  of  Manchester  100/.  in  respect  of  his  liability  on 
the  guarantee. 

On  the  10th  of  May,  the  Bank  of  Manchester  proved 
against  the  separate  estate  of  Joseph  Hayward  for  6000/. 
upon  the  guarantee ;  but,  upon  the  assignees  afterwards 
objecting  that  the  100/.  paid  by  James  Hayward  ought 
to  have  been  deducted,  and  the  proof  made  against  the 
joint  estate  of  Joseph  and  James  Hayward,  the  Com- 
missioners decided  that  the  guarantee  was  agreed  to  be 
given  by  James  Hayward  and  Joseph  Hayward,  as  for 
the  firm  of  Clarke  &  Co.,  and  that  evidence  having  been 
given  before  the  Commissioners  that  there  were  joint 
assets,  however  small,  the  proof  of  the  Bank  of  Man- 
chester must  be  reduced  by  100/.;  and  that  the  bank  was 
not  entitled  to  a  dividend,  until  all  the  separate  creditors 
of  Joseph  Hayward  had  been  paid  in  full.  And  the 
Commissioners  stated,  that  the  case  which  they  thought 
had  settled  this  point  was  Ex  parte  Leaf  {a),  in  the 
first  volume  of  Mr.  Deacon's  Reports. 

From  this  decision  the  present  petition  was  an  appeal. 

It  appeared  that  the  joint  assets  referred  to  by  the 
Commissioners  were  certain  book  debts,  which  Joseph 
Hayward  had  been  unable  to  get  in.  And  evidence  was 

(a)  1  Dew.  176. 
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1842.  g0nc  int0  as  to  the  character  in  which  it 
Ex  parte  that  James  and  Joseph  Hayvoard  gave  the  guarantee;  bui 
it  was  conflicting,— the  understanding  being  stated  coax 
side  to  have  been,  that  the  liability  of  the  firm  of  Oak 
&  Co.  was  pledged,— and  on  the  other,  that  the  brothers 
signed  the  guarantee  in  their  individual  capacities. 

Mr.  Bacon,  and  Mr.  Hull,  in  support  of  the  petition. 
First,  as  to  the  construction  of  the  instrument.  There 
are  no  words  importing  joint  liability,  or  pledging  the 
firm.    The  contracting  parties  are,  "the  undersigned f 
and  the  signature  is  by  their  private  names  of  Jam 
Hat/ward  and  Joseph  Hayward,  and  not  by  their  part- 
nership designation  of  Clarke  &.  Co.     These  express 
terms  would  be  sufficient  to  exclude  the  inference  of  an 
intention  to  create  a  partnership  liability,  if  the  transac- 
tion were  an  ordinary  partnership  dealing.    But  a  gua- 
rantee does  not  fall  within  that  description ;  and,  in  order 
to  bind  a  firm,  must  be  expressly  entered  into  by  them 
in  their  capacity  of  partners.     [Sir  John  Cross.  It  U. 
however,  a  joint  transaction  ;  and,  if  a  joint  contract,  it 
must  constitute  a  joint  debt.]    Secondly,  admitting  this 
to  be  the  case,  the  proof  was  properly  received  again*! 
the  separate  estate;  for  there  are  no  joint  assets.  The 
outstanding  debts,  which  the  Commissioners  regard  a* 
joint  assets,  were  assigned  to  Joseph  Hayward  on  the 
dissolution  of  the  partnership,  and  cannot  be  therefore 
considered  partnership  property. 

Mr.  Kenyon  Parker,  and  Mr.  Rogers,  for  the  assig- 
nees. The  evidence  of  the  alleged  assignment  of  the 
outstanding  debts,  supposing  it  satisfactory,  does  not  go 
tar  enough  ;  for  it  does  not  prove  that  any  notice  of  the 
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assignment  was  given  to  the  debtors.  Besides,  until  the 
partnership  liabilities  were  discharged,  according  to  the 
agreement,  the  credits  would  remain  partnership  pro- 
perty, for  the  purpose  of  being  applied  in  satisfaction  of 
the  partnership  debts.  [Sir  John  Cross.  The  only  evi- 
dence produced  of  the  existence  of  these  credits  is  a 
general  statement,  that,  at  the  dissolution  of  the  partner- 
ship, there  were  outstanding  debts  due  to  the  firm  to  the 
amount  of  200/.,  and  that  debts  to  the  amount  of  10/. 
can  be  recovered ;  but  without  stating  any  particulars.] 
That  amount,  however,  is  sufficient  to  exclude  proof 
against  the  separate  estate  ;  Ex  parte  Peahe  (a). 

Mr.  Bacon,  in  reply. 

■ 

Sir  John  Cross.  The  question  is,  whether  it  is 
shown  to  the  satisfaction  of  the  Court,  that  there  is  any 
joint  estate.  The  only  attempt  at  proof  of  this  is  a  state- 
ment, that,  at  the  dissolution  of  the  partnership  between 
James  Hayward  and  the  bankrupt,  which  was  three 
years  before  the  bankruptcy,  there  were  outstanding 
debts  owing  to  the  firm,  and  that  debts  to  the  amount  of 
10/.  are  good,  without  specifying  from  whom.  I  think 
that  is  evidence  of  too  loose  a  description  for  the  Court 
to  act  upon.  On  the  other  hand,  there  is  evidence 
before  the  Court  of  there  being  no  joint  estate,  and  the 
evidence  is  this :  that  although  there  were  outstanding 
debts  which  formed  joint  estate,  yet,  that  on  the  dissolu- 
tion of  the  partnership,  it  was  agreed  between  the  part- 
ners, that  Joseph  Hayward  should  take  all  the  debts 
owing  to  the  concern,  and  all  the  stock  in  trade,  and 

(u)  2  Ro.  64. 


1842. 


Kx  parte 
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should  pay  all  the  debts  due  from  the  firm ;  and  this  be 
has  done  to  a  considerable  extent. 

It  is,  however,  contended  by  the  assignees,  that  an 
outgoing  partner  has  an  equitable  lien  on  all  the  earne 
and  effects  which  he  leaves  behind  him,  to  hate  them 
applied  in  payment  of  the  outstanding  debts  owing 
from  the  concern.  I  know  of  no  such  principle.  It  has 
been  contended  for  on  some  occasions ;  but  Lord  Edm 
has  said  (a),  speaking  of  the  effect  of  a  transfer  from  i 
retiring  partner  to  those  who  continue,  in  placing  the 
effects  in  the  order  and  disposition  of  the  latter,  "It 
would  be  very  easy  to  avoid  this,  upon  the  retirement  of 
a  partner,  by  assigning  all  the  effects  upon  trust  to  pay 
the  debts."  In  that  way  Lord  Eldon  thought  the  ob- 
ject would  be  accomplished.  It  is  now,  however,  con- 
tended, that  such  an  expedient  is  unnecessary,  as  there 
is  a  general  rule  of  equity  which  will  operate  in  the 
same  way.  I  think  there  is  no  such  rule  of  equity;  and 
that,  there  not  being  shown  to  be  any  joint  estate,  the 
petitioner  is  entitled  to  the  benefit  of  the  proof  which  be 
has  made  against  the  separate  estate  of  the  bankrupt- 
The  expression  in  Ex  parte  Leaf  referred  to  by  the 
Commissioners,  is  only  the  passing  opinion  of  one  of  the 
judges,  and  not  the  judgment  of  the  Court. 


Order  as  prayed. — Costs  out  of  estate. 


(•)  Er  parte  Fell,  10  Ves.  347. 
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1842. 

Ex  parte  John  Heatiicoate  and  another. — In  the  v**^ 
matter  of  William  Webb  Ogbourne.  ^ut'yttwx 

Reputed  owner- 

1HE  petitioners  carried  on  business  in  partnership,  ship  of  policies 

of  assurance  is 

under  the  style  and  firm  of  Heathcoate  &  Co.   The  a  matter  of  fact 

i     rr     »  i-i       tii  to  be  proved, 

petitioner,  John  Heathcoate,  claimed  to  be  legal  mort-  aod  not  to  be 
gagee  of  a  reversionary  interest,  and  of  certain  policies  fc^from^ihe 
of  assurance,  belonging  to  the  bankrupt ;  he  also  claimed  hVo^ce^r 
to  be  equitable  mortgagee  of  leasehold  premises  of  the  incumbrauce 
bankrupt,  by  deposit  of  title  deeds.    The  firm  of  Heath-  f ,  f"eoanl'« fi*- 

r  '    J      r  tures  are  not 

coate  &  Co.  claimed  also  to  be  equitable  mortgagees  of  ^^^g7^ 
the  leasehold  premises.   And  this  was  the  usual  petition  4* c- 16-  . 

*  *  An  equitable 

to  realize  the  securities,  and  apply  the  proceeds  in  dis-  mortgage  may 

be  created  on 

charge  of  the  incumbrances  of  the  petitioner,  John  deeds  in  the 

hands  of  a  third 

Heathcoate,  and  of  the  firm.  party,  and  by  a 

The  policies  were,  together  with  the  reversionary  o7ag!*eratnton 
interest  of  the  bankrupt  under  a  will,  assigned  to  the  mort^go^to6 
petitioner,  John  Heathcoate,  by  way  of  mortgage,  to  JcreiTin  the" 
secure  1000/.,  by  an  indenture  dated  the  16th  of  May  £37^' 
1838.  One  of  them  was  a  policy  for  500/.  in  the  Crown  deed*»  a?d  that 

1       J  such  assign- 

Life  Assurance  Office,  and  the  other  a  policy  for  500/.  me°t'  when 

made,  and  the 

in  the  Metropolitan  Life  Assurance  Office,  and  both  agreement,  in 

the  meantime, 

upon  the  life  of  the  bankrupt.    By  the  rules  of  both  should  be  a 
offices,  the  persons  effecting  insurances  were  entitled  to  amount  due  on 
participate  in  the  profits.    Upon  the  execution  of  the  *nntacC0UDtcnr" 
deed,  the  petitioner,  John  Heathcoate,  gave  notice  of  it  8tanc'e  that"™* 
to  the  trustees  of  the  will,  under  which  the  reversionary  btenlJLtoed 
interest  was  derived,  but  not  to  either  of  the  insurance  JfJ  a5  *n,le£ ' 

'  dent  debt,  three 

Offices.  weeks  only  be- 

fore  the  issuing 

The  next  transaction  took  place  on  the  29th  of  June  °f*hefiat,u 

*  not,  of  itself, 

1841,  when  the  bankrupt  borrowed  of  the  petitioner,  sufficient  to  pie- 
vent  the  creditor 

John  Heathcoate,  600/.  upon  the  security  of  a  deposit  from  obtaining 

the  usual  Order, 

of  the  lease  of  certain  premises  in  Honey  Lane,  which  at  once,  without 

a  preliminary 
inquiry. 
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1842.  had  been  assigned  to  the  bankrupt  absolutely,  and 
^Tpart*  upon  an  agreement  to  deposit  the  lease  of  certain  pre- 
Hsathcoatk.  roj8es  \n  Wood  Street,  which  had  been  demised  to  the 
bankrupt  by  the  lessee  by  way  of  mortgage,  to  secure 
802/.  4*.  The  latter  of  these  leases,  however,  was  never 
deposited,  being,  together  with  the  mortgage  of  it  to  the 
bankrupt,  in  the  possession  of  the  bankrupt's  solicitor, 
who  had  a  lien  upon  those  instruments  for  his  costs. 
The  memorandum  which  was  taken  by  the  petitioner 
from  the  bankrupt  on  this  second  transaction,  was  as 
follows :  — 

"  London,  29th  Juoe  1841. 

"  John  Heathcoate,  Esq.,  in  consideration  of  your 
lending  me  600/.,  in  addition  to  the  1000/.  you  hare 
already  lent  me,  I  agree  to  deposit  in  your  hands,  in 
addition  to  such  securities  as  you  now  hold,  the  lease  of 
the  premises  lately  in  possession  of  Mrs.  Opie  Staite, 
No.  10,  Wood  Street,  Cheapside,  and  also  the  lease  of 
the  premises  now  at  present  occupied  by  myself  as  ware- 
houses, No.  3,  Honey  Lane,  Cheapside.  And  I  hereby 
give  you  full  and  entire  liberty  to  hold  the  same,  and  all 
advantages  derivable  therefrom,  either  in  the  sale  of  the 
said  leases,  or  in  advanced  rents  obtainable  upon  them. 
And  furthermore,  I  hereby  agree  to  assign  and  legally 
make  over  to  you  the  said  securities  until  the  aforesaid 
1600/.,  that  is,  1000/.  and  600/.,  be  duly  paid  by  me, 
with  all  interest  charges  thereon. 

"  I  remain,  Sir,  your  obedient  Servant, 

"  W.  W.  Ogbourne. 
"  J.  Heat/tcoate,  Esq.  8  King  Street,  Cheapside." 

The  last  transaction  was  with  the  firm,  and  took  place 
on  the  4th  of  September  1841,  the  bankrupt  being  then 
indebted  to  the  firm  in  600/.,  on  an  account  current ;  it 
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consisted  of  a  memorandum  dated  on  that  day,  and  signed  1842. 
by  the  bankrupt,  whereby  he  agreed  to  execute  a  valid  Ex  . 
assignment  of  all  his  interest  in  the  premises  in  Wood  Hbathcoate. 
Street,  and  also  an  assignment  of  all  his  interest  in  the 
premises  in  Honey  Lane  to  the  petitioner  John  Heath- 
coate, upon  trust  for  securing  the  repayment  of  the  sum 
of  600/.,  and  all  other  sums  due  or  thereafter  to  become 
due  from  him,  either  to  the  petitioner  John  Heathcoate, 
or  to  the  firm  of  Heathcoate  &  Co.,  with  interest  at  5L 
per  cent.,  and  costs ;  and  that  such  assignment  when 
made,  and  the  agreement  in  the  mean  time,  should  be 
considered  as  a  running  or  continuing  security  for  all 
monies  so  due,  or  to  become  due,  not  exceeding  1500/.; 
with  a  proviso,  that  the  said  agreement  should  in  no 
degree  prejudice  or  affect  any  other  security  held  by  the 
petitioner  John  Heathcoate,  or  the  firm  of  Heathcoate  & 
Co.,  for  all  or  any  part  of  the  said  debt,  or  for  any  other. 

The  fiat  issued  on  the  27th  of  September,  and  the 
premises  in  Honey  Lane  had  been  sold  by  arrangement 
between  the  petitioners  and  the  assignees,  the  fixtures 
having  been  valued  separately  at  136/.  4*.  Id.,  and  the 
purchase  money  was  to  abide  the  opinion  of  the  Court. 


Mr.  Bacon,  and  Mr.  Heathficld,  in  support  of  the 
petition.  The  questions  in  dispute  between  the  parties 
are  first:  Whether  the  policies  passed  to  the  assignees 
under  6  Geo.  4.  c.  16.  s.  72.,  on  account  of  the  want  of 
a  formal  notice  to  the  office;  or  whether  the  authorities 
of  Duncan  v.  Chamberlain  (a),  and  Ex  parte  Rose  (b), 
are  not  binding  on  the  Court,  and  conclusive  in  favour  of 
the  petitioners'  claim ;  secondly :  Whether  the  tenant's 
fixtures  upon  the  leasehold  premises  in  Honey  Lane  are 

(a)  11  Sim.  123.  (6)  Ante,  p.  131. 

VOL.  II.  3  c 
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1 842.      not  subject  to  the  lien  created  by  the  deposit  of  the  lease, 
Ex  parte     according  to  Ex  parte  Broadwood  (a). 

IUatucoati. 

Mr.  Randall,  for  the  assignees.  These  are  not 
all  the  questions;  another  is,  how  far  any  lien  was 
created  upon  the  lease  which  was  not  deposited,  but 
remained  with  the  bankrupt's  solicitor.  A  fourth  pre- 
sents itself  with  respect  to  the  last  transaction,  in  which 
no  deposit  whatever  was  made,  the  memorandum  only 
purporting  to  be  an  agreement  to  execute  an  assignment 
at  a  future  time.  It  is  by  no  means  clear,  that  this  is  suf- 
ficient to  create  an  equitable  mortgage  in  the  mean  time; 
and  if  it  were,  the  circumstance  of  the  memorandum 
having  been  signed  scarcely  more  than  three  weeb 
before  the  fiat  issued,  would  be  sufficient  to  prevent  the 
petitioners  from  obtaining  an  order  without  a  previous 
enquiry ;  Ex  parte  Wake  (b).  [Sir  John  Cross.  The 
shortness  of  the  time  before  the  bankruptcy  is  only  one 
circumstance  leading  to  suspicion.  In  the  case  you 
refer  to,  the  security  was  given  to  a  solicitor,  which  was 
another  circumstance  creating  distrust.]  In  Ex  parte 
Ainsworth  (c),  the  Chief  Judge  relied  upon  the  fact  of  the 
security  being  given  not  for  a  fresh  advance,  but  for  an 
antecedent  debt ;  a  fact  which  exists  here  also. 
July  23.  The  two  questions  adverted  to  on  the  other  side  are 
still  unsettled,  no  decision  of  the  Lord  Chancellor  ha?ing 
yet  determined  those  points,  on  which  there  is  so  much 
conflict  among  the  authorities.  With  respect  to  the 
necessity  of  proving  the  existence  of  reputation  of  owner- 
ship, as  an  independent  fact  in  every  case,  instead  of 
inferring  it  conclusively  from  the  want  of  notice  of  an 

(a)  l  Mout.  Deac.  &  De  G.  631.  (r)  2  Deac.  663. 

(6)  2  Deac.  362. 
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incumbrance,  it  is  remarkable,  that  the  language  of  the  1842. 
72nd  section  of  6  Geo.  4.  c.  16.  materially  diners  from  ,^V*J 

*  Ex  parte 

that  of  the  statute  of  James;  the  words  made  use  of  Hbathcoat*. 
ia  the  latter  statute  being  conjunctive,  whereas  in  the 
former  statute  they  are  disjunctive ;  the  term  "  or"  being 
employed  in  the  room  of  "  and ;"  so  that  there  would 
not  appear  to  be  any  necessity  to  prove  that  the  bankrupt 
was  reputed  owner  of  the  property  in  dispute,  if  the  other 
alternative  can  be  established,  viz.  that  he  "  had  taken 
upon  him  the  sale,  alteration,  or  disposition  thereof  as 
owner."  And  with  reference  to  policies  of  insurance,  it 
has  been  decided  in  a  series  of  cases,  that  an  assignment, 
without  notice  to  the  office,  does  not  prevent  the  opera- 
tion of  the  clause  of  reputed  ownership ;  Ex  parte  CoU 
ville  (a).  As  to  the  point  that  the  bankrupt  is  a  partner, 
and  that  the  notice  is  dispensed  with,— -it  is  questionable 
whether  any  partnership  exists  ;  if  it  does,  it  is  a  part- 
nership arising  from  a  participation  in  the  profits ;  but  the 
participation  in  the  profits,  out  of  which  the  alleged  part- 
nership arises,  will  not  take  place  until  after  the  expiration 
of  certain  periods.  [Sir  John  Cross.  It  is  analogous  to 
the  case  of  a  partnership  of  A.  and  B.,  where  one  of  the 
parties  does  not  receive  his  share  of  the  profits  for  two  or 
three  years ;  besides,  if  there  are  mutual  losses,  they  are 
partners;  here  they  mutually  assure  each  other,  and  incur 
a  liability  of  loss.]  In  an  ordinary  partnership,  notice  to 
one  partner  is  presumed  in  law  to  be  notice  to  another, 
founded  on  the  mutual  confidence  which  may  be  sup- 
posed to  exist  between  them ;  but,  in  the  case  of  an  as- 
surance company,  the  partnership  is  created  by  a  mere 
participation  in  the  profits,  and  the  partners  are  not  cog- 
nizant of  each  other's  acts;  they  may  live  in  different  parts 

(a)  Moat.  110;  Mont.  6c  Bli.  67,  5.  C.  on  appeal. 

3c2 
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of  the  globe,  and  are  perpetually  changing  in  number  and 


hi  identity.    And  he  cited  Ex  parte  Burton  (a),  WiUvm 

Hl4  CL>i:i*  r.  Thorpe  rb\  Edwards  v.  Scott  (c),  Gibson  v.  Oztr- 
b*ry,{d /,  Dearie  r.  Hall{e\  Ex  parte  Waithman{f\ 
Ex  parte  Carbu  ( Ex  parte  Masterwan  (A). 

Mr.  Bacon,  in  reply. 


John  Cross.    The  main  question  in  this  petition 
is,  whether  the  bankrupt  was  reputed  owner  of  the 
policies  in  dispute,  at  the  time  he  became  bankrupt.  It 
is  not  necessary  to  say  much  upon  the  present  occasion; 
my  opinion  has  been  repeatedly  expressed  upon  this 
point,  and  I  must  consider  it  to  be  acquiesced  in,  until 
overruled  by  a  Court  of  Appeal.    In  this  case,  the  bank- 
rupt borrowed  money  and  made  a  deposit  of  the  policies 
in  question ;  it  is  absurd  to  treat  the  transaction  as  i 
mere  deposit  of  paper,  as  it  was  clearly  the  bankrupt': 
intention  to  convey  all  his  beneficial  interest  in  die 
policies  to  the  petitioner ;  the  title  of  the  petitioner,  is 
against  the  bankrupt,  is  complete,  and  is  valid  as  agains 
his  assignees,  who  can  have  no  higher  right  than  the 
bankrupt,  unless  they  can  establish  a  title  through  the 
medium  of  the  72nd  section.  It  is  by  virtue  of  that  claus* 
alone,  that  the  asssignees  can  have  any  claim  to  this 
property ;  but  then  it  is  incumbent  upon  them  to  makt 
out  a  clear  title,  according  to  the  act  of  parliament. 
They  must  show,  that  the  bankrupt  was  reputed  owner, 
with  the  consent  of  the  true  owner,  and  that  he  was 

(a)  1G.&J.207.  («)  3Ru».  1. 

(6)  2  Sim.  257.  (/)  2  M.  &  A.  364  ;  4  D.  flc  C.  412. 

(e)  2  Scott,  N.  R.  266.  (g)  1  M.  &  A.  693,  (note) ;  4  D.  6t  C  354 

(<0  7  Mee.  &  WeU.  655.  (h)  2  M.  &  A.  209  ;  4D.icC.  751 
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reputed  owner  at  the  time  of  the  bankruptcy ;  for,  if  the  1 842. 
property  is  reclaimed  even  a  day  before  the  bankruptcy,  ~rU 
it  is  sufficient  to  take  it  out  of  the  operation  of  the  72nd  HtATttC0A 
section.  Many  of  the  cases  cited  have  turned  entirely 
upon  the  effect  of  notice ;  and  in  others  it  would  appear, 
that  the  judge  had  put  the  fact  of  the  reputed  ownership 
out  of  the  question ;  but  no  judge  is  entitled  to  do  that,  as 
it  is  an  essential  ingredient,  according  to  the  terms  of  the 
act  of  parliament.  Reputed  ownership  is  a  question  of 
fact ;  and,  in  the  present  case,  unless  the  omission  to  give 
notice  has  had  the  effect  of  creating  a  reputation  of  owner* 
ship,  (and  I  am  of  opinion  that  it  has  not),  I  think,  in 
the  absence  of  any  evidence  establishing  that  the  bank- 
rupt was  reputed  owner  of  the  policies,  that  the  petitioners 
are  entitled  to  the  benefit  of  their  lien.  This,  and  the 
claim  to  the  fixtures,  are  the  substantial  questions  on  this 
petition.  Fixtures  have  been  repeatedly  determined  by 
this  Court  not  to  be  within  the  72nd  section.  A  third 
question  has  been  raised  upon  the  effect  of  the  agreement 
to  secure  the  joint  debt ;  and  it  has  been  suggested,  that 
it  was  entered  into  so  near  the  date  of  the  fiat,  as  to  raise 
the  inference  of  its  being  a  fraudulent  preference.  I  see 
no  reason  for  arriving  at  such  a  conclusion  ;  and  as  the 
security  held  for  large  advances  was  extended  merely  to 
a  trifling  amount,  I  think  the  petitioners  are  entitled  to 
the  prayer  of  their  petition. 
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1812. 

Ex  parte  William  Brown,  Henry  Simpson,  and 
William  Barker. — In  the  matter  of  Robert  Cam- 

Strjeautt'  bin.        VlOV,  and  JoiIN  CAMPION. 
Jul*  22  and  23. 

A  trader  makes  In  this  case,  the  sureties  for  the  payment  of  a  debt  had, 

a  promissory 

note,  as  a  surety  as  well  as  the  principal  debtors,  become  bankrupt;  and 

uTooe  of  the*  the  debt  had  been  proved  against  the  separate  estates  of 

W^Thefirm  the  sureties,  on  behalf  of  which,  this  petition  was  pre- 

SiS  SS.r  rented  for  leave  to  prove  against  the  estate  of  the  principal 

nipt,  and  the  debtors,  for  the  amount  of  the  dividends  which  had  been 

creditor  proves  ' 

ui  onhe  trader  Pai(*  uPon  tne  Pr00**  m*^e  ag*"118*  tne  separate  estates 
oq  the  note,  and  0f  the  sureties. 

agamst  the 

separate  estate       The  following  were  the  circumstances  of  the  case 

of  a  partner  in 

the  firm  on  the  The  bankrupts,  Robert  Campion  and  John  Campion, 

debt.    A  divi- 

dend  is  declared  were  brothers,  carrying  on  business  in  partnership,  at 
the  former  Whitby,  as  bankers.  John  Campion,  in  partnership 
fhT/atter.  Hwi  witn  another  brother,  William  Campion,  carried  on  in 
^nenoUht  'he  8  a  me  town  the  business  of  ship  builders.  The 
eTtttYed*!© « 1  hankers  being  called  upon  to  give  security  to  Messrs. 
?^%JJS,t  Williams,  Deacon  k  Co.  their  London  agents,  for  the 
estate  of  the      8Ums  due  and  to  become  due  from  the  Whitby  bankers 

firm,  for  the  J 

amount  of  the  to  the  London  agents,  remitted  for  that  purpose  a  pro- 
dividend  which      %  6  m  I    Y  Y 

they  had  paid    missory  note  of  Robert  Campion  for  10,000/.,  a  bill  of 

on  the  promis- 
sory nute.         exchange  accepted  by  John  and  William  Campion  for 

7000/.,  a  promissory  note  of  William  Campion  for 

5000/.,  and  another  of  John  Campion  for  the  same 

amount,  all  dated  the  24th  of  April  1841,  and  made  for 

the  purpose  of  the  security. 

On  the  19th  of  May  1841,  a  fiat  issued  against  the 

ship  builders,  John  and  William  Campion,  under  which 

the  petitioners  were  appointed  assignees.    There  was 

then  due  from  the  bankers,  Hubert  and  John  Campion, 

to  Messrs.  Williams,  Deacon  k  Co.  5458/.    The  fiat 
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against  the  bankers,  Robert  and  John  Campion,  issued  1842. 


on  the  22nd  of  May  1841.  On  the  17th  of  May  1842,  Ex  pane 
Messrs.  Williams,  Deacon  &  Co.  proved  against  each 


of  the  separate  estates  of  John  Campion  and 
Campion  for  5000/.  on  the  promissory  notes.  They 
also  proved  against  the  joint  estate  of  John  and  William 
Campion  for  458/.,  on  the  joint  promissory  note  of  the 
firm. 

At  the  time  of  the  bankruptcy  of  the  ship  building 
firm,  they  were  indebted  to  the  Whitby  bankers  in 
9433/.  19*.  Id.,  having  overdrawn  their  account  with 
the  bank  to  that  amount ;  and  an  Order  had  been  ob- 
tained for  leave  to  prove  for  that  amount,  on  behalf  of  the 
joint  estate  of  the  Whitby  bankers  against  the  joint  estate 
of  the  ship  builders ;  but  the  dividends  upon  this  proof 
were  to  abide  the  opinion  of  the  Court  on  this  petition. 
A  dividend  of  2s.  Ad.  in  the  pound  had  been  declared  on 
the  separate  estate  of  John  Campion,  and  of  3*.  in  the 
pound  on  the  separate  estate  of  William  Campion.  On 
the  joint  estate  of  the  two,  the  dividend  was  is,  6d.  in 
the  pound.  So  that  the  dividends  paid  to  Messrs.  Wil- 
liams, Deacon  &  Co.  on  their  proofs  were  583/.  6s.  Sd. 
from  the  separate  estate  of  John  Campion,  750/.  from 
the  separate  estate  of  William  Campion,  and  37/.  4*. 
from  the  joint  estate  of  the  two. 

Messrs.  Williams,  Deacon  &  Co.  had  also  proved 
against  the  separate  estate  of  Robert  Campion  for  their 
whole  debt  upon  the  promissory  note  for  10,000/.,  but 
no  dividend  had  yet  been  declared  of  their  estate. 

The  prayer  was,  that  the  proof  which,  by  the  Order 
of  the  Court,  had  been  admitted  on  behalf  of  the  estate 
of  Robert  and  John  Campion,  against  the  joint  estate  of 
John  and  William  Campion  for  9433/.  19*.,  might  be 
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1842.      reduced  by  458/.,  the  amount  which  Messrs.  William. 
Tx  ptr.e     Deacon  &  Co.  had  proved  against  that  estate;  or  other- 
Jd*«h£*    w'sc»  tnat  tnc  Petitioners,  as  representing  the  joint  estate 
of  John  and  William  Campion,  might  be  at  liberty  to  go 
in  under  the  fiat  issued  against  Robert  and  John  Cam- 
pion, and  prove  against  their  estate  for  the  last  mentioned 
sum.    And  that  the  petitioners,  as  representing  the 
separate  estates  of  John  Campion  and  William  Campion, 
might  be  at  liberty  to  prove  against  the  joint  estate  of 
Robert  and  John  Campion  for  the  amount  of  the  divi- 
dends which  had  been,  or  should  thereafter  be,  paid  out 
of  such  separate  estates  respectively,  to  Messrs.  Williams, 
Deacon  &  Co.,  upon  the  promissory  notes  given  to  thee 
by  John  Campion  and  William  Campion  respectirelj, 
and  might  be  at  liberty  to  prove  immediately  for  the 
dividends  then  payable  to  Messrs.  Williams,  Deacon  & 
Co.  out  of  such  separate  estates,  amounting  to  5831.  St. 
and  750/.,  or  as  regards  the  latter  of  these  dividends,  for 
the  sum  of  2561. 1  \s.  Sd.,  being  the  balance,  after  deduct- 
ing from  the  sum  of  750/.,  a  debt  of  493/.  8s.  4^,  which 
was  due  from  the  separate  estate  of  William  Campion  to 
the  Whitby  Bank.   And,  that  the  petitioners  might  be 
at  liberty  thereafter  to  prove  from  time  to  time  against 
the  estate  of  Robert  and  John  Campion,  on  behalf  of  the 
separate  estates  of  John  Campion  and  William  Campion 
respectively,  for  the  amount  of  the  dividends  that  might 
be  thereafter  paid  out  of  such  estates  respectively,  to 
Messrs.  Williams,  Deacon  &  Co.  in  respect  of  the  pro- 
missory notes,  as  and  when  such  dividends  should  from 
time  to  time  be  paid. 

Mr.  Anderdon,  in  support  of  the  petition,  at  first  coo- 

■ 

tended  for  the  reduction  of  the  proof  which  had  been 
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made  on  behalf  of  the  Whitby  Bank  against  the  joint  1842. 
estate  of  the  ship  builders ;  but,  upon  the  Court  intimat-     £X  psrt* 
ing  an  opinion  against  him  on  that  point,  he  maintained    ana  o"be«. 
that  proof  might  be  made  against  the  joint  estate  of  the 
Whitby  bankers  for  the  amount  which  had  been  paid 
by  way  of  dividends  out  of  the  separate  estates  of  the 
ship  builders ;  or,  at  all  events,  for  the  amount  which 
had  been  paid  out  of  the  estate  of  William  Campion. 


Sir  John  Cross.  Can  you  produce  any  instance,  in 
which  assignees,  who  have  paid  a  dividend,  have  been 
allowed  to  prove  in  respect  of  that  payment? 


Mr.  Anderdon.  Suppose  no  fiat  had  issued  against 
the  ship  builders,  and  they  had  paid  the  same  amount  in 
satisfaction  of  the  whole  debt,  they  would  then  have 
had  a  right  of  proof  against  the  estate  of  the  principal 
debtors;  and  their  bankruptcy  cannot  make  any  differ- 
ence in  this  respect. 

Mr.  Bacon,  and  Mr.  T.  Turner,  for  the  assignees  of 
the  Whitby  bankers.  The  argument  on  the  other  side 
rests  on  the  proposition,  that  our  estate  is  completely 
exonerated  by  the  proofs  against  the  separate  estates  of 
John  Campion  and  William  Campion  ;  and  that  is  the 
only  foundation  on  which  the  argument  can  rest ;  for  a 
surety  cannot  prove  against  the  principal  debtor,  unless 
be  has  paid  the  whole  debt,  or  part,  in  discharge  of  the 
whole ;  Ex  parte  Rawson(a).  But  there  is  no  pretence 
for  saying  that  our  estate  is  exonerated.  A  creditor,  by 
proving  against  a  surety,  does  not  prejudice  his  right  to 

(a)  Jac.  274;  and  sw  Ex  parte  CopUstone,  Mont.  &  Cb.  262;  3  Deac. 
546 ;  and  Co«/#y  v.  Dunlop,  7  T.  R.  665. 
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prove  against  the  principal  debtor  for  the  whole  amount 
of  the  debt. 

Mr.  Anderdon,  in  reply. 

Sir  John  Cross.    The  question  is  one  of  some  nicety. 

C«r.  adv.  vult. 

July  30.  Sir  John  Cross.  In  this  case,  there  were  at  Whitby 
two  partnerships  between  three  brothers ;  Robert  and 
John  Campion  were  partners  as  bankers,  and  John  and 
William  Campion  were  partners  as  ship  builders,  John 
Campion  being  therefore  a  member  of  both  firms.  The 
bankers  have  proved  against  the  ship  builders  a  debt  of 
about  9433/.  The  London  agents  of  the  Whitby  bankers 
have  proved  a  debt  of  50001.  against  the  separate  estates 
of  each  of  the  ship  builders,  who  had  guaranteed  tbe 
payment  of  the  debt  from  the  Whitby  bankers  to  the 
London  bankers.  On  these  proofs,  the  separate  estates 
have  paid  dividends,  one  of  them  to  the  amount  of 
583/.  6*.,  the  other  to  the  amount  of  750/.  The  peti- 
tioners, as  the  assignees  of  the  ship  builders,  under 
these  circumstances,  claimed  at  first  to  reduce  the  proof 
made  on  behalf  of  the  Whitby  bankers  by  the  amount 
of  the  sums  proved  by  the  London  bankers  against  the 
estates  of  the  ship  builders;  this  claim,  however,  they 
now  abandoned,  and,  I  think,  very  properly,  as  the  sum 
of  94831.  was  the  joint  debt  of  the  two,  whereas  the 
sums  of  5000/.  were  separate  debts.  The  sums  were, 
therefore,  incapable  of  being  set  off*  the  one  against  the 
other.  The  petitioners  have  now  reduced  their  claim  to 
the  amount  of  the  dividends  paid  out  of  the  separate 


1842. 


Ex  parte 
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estate  of  William  Campion;  and  the  foundation  of  all  1842- 
the  rights  insisted  upon  by  the  petitioners  is,  that  these     £z  parte 
dividends  have  pro  tanio  exonerated  the  Whitby  Bank.  Jfc 
But  I  do  not  think  that  there  has  been  any  exoneration 
at  all  of  the  Whitby  Bank ;  and  I  am  not  aware  of  there 
being  any  precedent  for  such  a  proceeding  as  that  prayed 
by  the  present  petition. 


Petition  dismissed,  without  costs. 


Ex  parte  Rogers  and  others. — In  the  matter  of 

MaGKUS.   Serjeants'  Inn, 

July  23. 

THIS  was  a  petition  that  the  debts  of  two  other  ere-  AjpetiUoning 
ditors  might  be  substituted  for  one  of  the  petitioning  was  alleged  to 
creditor's  debts,  which  was  insufficient  to  support  the  to  support  the 
fiat.    It  appeared  that  a  certain  portion  of  the  petition-  ^o^H 
ing  creditor's  debt  was  founded  on  a  sale  of  goods  to  the  J^p^J 
bankrupt  on  the  13th  of  January,  for  which  he  indorsed  JES^*" 


and  delivered  to  the  petitioning  creditor  a  bill  of  exchange  'b 
for  the  amount.   This  bill  the  petitioning  creditor  had  biin,  and  was 

not  in  bis  hands 

negociated  for  value;  and  it  was  neither  due,  nor  in  his  at  the  time  of 

the  act  of  bank> 

hands,  at  the  time  when  the  act  of  bankruptcy  was  mptcy.  Itap- 
committed ;  not  having  been  returned  to  him  for  non-  Sat tbU biUbS 
payment,  until  the  4th  March.    The  bankrupt  had  pre-  JjJJ1  by  TnT* 
sented  a  petition  to  annul,  on  the  ground  that  a  debt  so  p^tmmngVre- 
constituted  was  a  bad  petitioning  creditor's  debt ;  when  ™J  j™  PJJ" 
the  Court,  entertaining  some  doubt  upon  the  point,  Jjj/^J'" 

sold  and  deli* 

vcred  by  him  lo  the  bankrupt.  Oo  a  petition  to  subtlitate  another  debt,  under  the  6  Geo.  4. 
c.  1(>.  s.  18  :  Held,  that  it  was  no  objection  that  the  debt  proposed  to  be  substituted  was 
incurred  anterior  to  the  time  when  the  bill  was  returned  to  the  petitioning  creditor,  if  it 
actually  incuried  not  aulerior  to  the  time  of  the  sale  and  delivery  of  the  goods. 
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1842.      ordered  the  petition  to  stand  over,  for  the  purpose  of 


Ex  parte     substituting  another  debt  (a). 

Rot;  BUS 


and  others. 


Mr.  Anderdon,  in  support  of  the  petition. 


Mr.  Kenyon  Parker,  and  Mr.  Wright,  contra.  In 
this  case,  part  of  the  petitioning  creditor's  debt  did  not 
accrue  until  the  4th  of  March,  when  he  was  obliged  to 
pay  the  dishonoured  bill ;  and  the  debts  proposed  to 
be  substituted  were  incurred  anterior  to  that  day.  The 
creditors  to  whom  those  debts  are  alleged  to  be  due 
swear,  only,  that  the  debts  are  "  not  anterior  to  the 
bill  of  exchange,  constituting  the  petitioning  creditor's 
debt."  But  this  allegation  is  so  vague  and  general,  that 
it  amounts  to  nothing.  It  may  mean  that  the  debts  were 
not  anterior  to  the  date  of  the  bill,  or  the  delivery  of 
the  bill  by  the  bankrupt  to  the  petitioning  creditor. 
Such  a  general  mode  of  swearing  was  animadverted 
upon  by  the  Court  in  Ex  parte  Ullathorne  (b).  But  we 
contend,  that,  as  the  petitioning  creditor  had  parted  with 
the  bill  for  value,  and  it  was  not  in  his  hands  when  the 
fiat  issued,  there  was  no  debt  at  all  of  sufficient  amount 
to  constitute  a  good  petitioning  creditor's  debt.  This 
portion  of  the  debt,  therefore,  was  not  merely  insufficient, 
but  it  had  no  existence.  Consequently,  the  provision  of 
the  statute  6  Geo.  4.  c.  16.  s.  18.  as  to  the  substitution 
of  a  debt,  where  the  petitioning  creditor's  debt  is  "  found 
insufficient,"  becomes  in  this  case  a  perfect  nullity,  when 
the  debt  is  fictitious  altogether.  Here  the  bill  of  ex- 
change was  not  in  the  hands  of  the  petitioning  creditor, 
and  formed  no  portion  of  any  good  petitioning  creditor V 
debt. 

(a)  See  Fj  parte  Magnus,  ante,  604. 
(r»)  1  Mont.  Deac.  &  D.  338. 
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Sir  John  Cross.    The  petitioners  have  showed  that  1842, 
the  debts  proposed  to  be  substituted  are  sufficient  in  ETparte 
amount,  provided  they  were  incurred  not  anterior  to  the  ^f0!?5 

r  *  and  others. 

debt  of  the  petitioning  creditor.  Now  the  only  ground 
for  opposing  this  petition  is,  that  a  part  of  the  petition- 
ing creditor's  debt  was  contracted  on  the  4-th  of  March, 
when  the  bill  of  exchange  was  returned  to  him  for  pay- 
ment. But  it  is  quite  clear,  that  so  much  of  the  peti- 
tioning creditor's  debt,  as  was  insufficient  to  support  the 
fiat,  was  incurred  originally  on  the  18th  January,  when 
the  goods  were  sold  to  the  bankrupt;  and  that  this 
transaction  was  the  real  foundation  of  the  debt,  which 
was  not  extinguished,  but  only  suspended,  by  this  out- 
standing bill  of  exchange,  which  has  never  been  paid. 
And  as  it  is  sworn,  that  the  debts  proposed  to  be  sub- 
stituted were  incurred  since  the  13th  January,  I  think 
the  18th  section  is  applicable  to  this  case,  and  that  the 
Order  may  go  for  the  fiat  to  be  proceeded  in. 

Usual  Order  for  substitution. 


Ex  parte  Benjamin  Cotton.  —  In  the  matter  of  James 

Nutter  and  William  Elliston.  T„„ 

otrjeonit  inn, 

rp  9  July  29. 

1HE  question  in  this  case  was,  as  to  the  right  of  a  a  trader  mort- 
mortgagee  in  fee  to  trade  fixtures,  as  against  the  assig-  JrS^io^ee, 
nees  of  the  mortgagor;  the  only  peculiarity  which  dis-  ^op^i 
tinguished  the  case  from  the  others  recently  before  the  anJ  the  fi,rm. 

°  J  carry  on  bust* 

Court  on  the  same  subject,  being,  that  the  fixtures  were  °^°^heaRna(Jne 


not  set  up  by  the  mortgagor  alone,  but  by  him  and  a  erect  trade  fix- 

r     J  e  &  J  tares:  Held, 

partner  who  carried  on  business  with  him  upon  the  on  their  bank- 

m  mptcy,  that  the 

mortgaged  premises.  mortgagee  was 

entitled  to  the 

The  following  were  the  facts  of  the  case.   The  bank-  trade  futures. 
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1842.      rupt,  James  Nutter,  having  purchased  certain  premise; 

of  the  petitioner  for  6000/.,  was  only  able  to  pay  1000/. 

Ex  parte  *  J  r  J 

Cottoi*.     on  account  of  the  purchase  money.    It  was  therefore 
agreed  between  them,  that  the  remaining  50001,  and 
interest,  should  be  secured  by  a  mortgage  of  the  pre 
mises.    And,  accordingly,  by  indentures  of  lease  and 
release,  and  assignment,  dated  the  25th  and  26th  of 
December  1837,  made  between  the  bankrupt,  Jama 
Nutter,  of  the  one  part,  and  the  petitioner  of  the  other 
part,  the  purchased  premises,  under  the  description  of 
the  freehold  messuage  or  tenement  situate,  standing, 
and  being  in  Trumpington  Street,  in  the  parish  of  St. 
Mary  the  Less,  in  the  town  of  Cambridge,  and  also  the 
brewing  office  situate  in  the  yard  adjoining,  and  belong- 
ing to  the  same  messuage  or  dwelling  house,  and  the  mill- 
house,  spirit  warehouse,  malt  chambers,  stables,  chaise- 
house,  counting  house,  storehouse,  and  corn  chambers 
adjoining  and  occupied  therewith,  together  with  all  and 
singular  the  houses,  outhouses,  edifices,  buildings,  count- 
ing houses,  barns,  stables,  coach  houses,  granaries,  yards, 
gardens,  brewhouses,  plant  and  fixtures,  and  all  other 
the  rights,  members  and  appurtenances  whatsoever  to 
the  said  messuage  or  tenement,  brewhouse,  heredita- 
ments and  premises  thereby  granted  and  released,  be- 
longing or  in  anywise  appertaining,  or  with  the  same 
usually  held,  occupied,  or  enjoyed,  and  also  a  certain 
leasehold  estate  adjoining,  were  respectively  conveyed 
and  assigned  by  the  bankrupt,  James  Nutter,  to  the 
petitioner,  as  to  the  freehold  estate,  in  fee ;  as  to  the 
plant  and  fixtures,  absolutely ;  and  as  to  the  leasehold 
premises,  for  all  the  residue  of  the  term  therein ;  subject 
to  a  proviso  for  redemption  on  payment  of  5000/.  and 
interest. 

The  bankrupt,  James  Nutter,  proceeded  to  carry  on 
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his  business  of  a  brewer  upon  the  premises,  in  partner-  1842. 
ship  with  his  brother,  Thomas  Nutter,  who,  in  1840,  ^mte 
retired  from  the  firm,  and  was  succeeded  by  the  bank-  Cotton. 
rupt,  William  Elliston.    The  two  bankrupts  thencefor- 
ward carried  on  the  business  until  the  bankruptcy.  Soon 
after  Elliston  became  a  partner  in  the  concern,  altera- 
tions and  additions  were  made  in  the  brewing  plant  and 
fixtures  ;  the  additions  were,  however,  partly  in  substi- 
tution for  portions  of  the  plant  and  fixtures  which  were 
on  the  premises  at  the  time  of  the  mortgage. 

The  fiat  issued  on  the  26th  March  1842;  and  the 
assignees  having  advertized  for  sale  the  portion  of  the 
plant,  utensils,  vats,  and  fixtures,  which  consisted  of  the 
alterations  and  additions  made  on  the  mortgaged  pre- 
mises subsequently  to  the  date  of  the  mortgage,  this 
petition  prayed,  that  it  might  be  declared  that  such 
alterations  and  additions  formed  part  of  the  mortgage 
security ;  and  that  the  assignees  might  be  restrained  from 
selling  the  fixtures  and  things  forming  and  comprising 
such  alterations  and  additions,  and  from  removing  them 
from  the  premises. 

Mr.  Bacon,  in  support  of  the  petition. 

Mr.  Anderdon,  and  Mr.  Dixon,  for  the  assignees. 
This  case  differs  from  all  former  cases  on  this  sub- 
ject  All  we  ask  for  is  the  value  of  the  fixtures,  which 
were  added  at  the  expense  of  the  firm.  The  former 
decisions  in  favour  of  mortgagees  were,  either  in  cases 
where  the  mortgagor,  being  the  freeholder,  had  add- 
ed subsequently  to  the  mortgage  fixtures, — which  the 
Court  has  held  to  be  an  accretion  to  the  subject  of  the 
security, — or  in  cases  where  the  owner  of  a  valuable  lease- 
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ar»  .-nu  %i       aiso  considered  onveaaies  as  agnos  a 


a  mortjparee  peraurzen  ;he  oart^agnr  so  let  me  prenisa. 
ar.d  ^lyred  tie  tenant  u  Kt 
agair.it  a  landlord,  the  tests 
cases  a.^ded  to  wodd  be  an 
mcrtj^agee  in  such  a  cise  to 
again*  t  the  tenant* •  assignees.  Yet  that 
principle,  the  same  case  as  the  present;  for  here  the  part- 
nership became,  with  the  knowledge  and  as  sen:  cf  da 
mortgagee,  tenant  of  the  premises,  and  erected  at  the 
expense,  not  of  the  mortgagee,  but  of  the  partnership, 
trade  fixtures.  On  what  principle  can  it  be  held  tkt 
these  are  accretions  ?  The  question  is.  whether  the 
mortgagee  is  to  take  property  set  up  by  persons  other 
than  the  mortgagor.  And  they  referred  to  Ex  parti 
Broadwood  (a) ;  and  distinguished  the  present  case 
particularly  from  Ex  parte  Bentley  (b)  and  Ex  partt 
Starlit  (c). 

Mr.  Bacon,  in  reply,  was  stopped  by  the  Court 

(<i)  1  Mont.  Deac.  &  De  G.  631. 
(6)  Ante,  691. 

(c)  1  Moot.  Deac.  &  De  G.  240. 
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Sir  John  Cross.  It  is  admitted,  that  the  mortgagee  1842. 
is  entitled  to  all  the  fixtures  which  were  upon  the  pre-  sTu^rte 
mises  at  the  time  of  the  mortgage ;  and  the  only  ques- 
tion is,  with  respect  to  those  which  have  been  added 
subsequently  to  that  period.  By  the  general  rule  of  law, 
fixtures  belong  to  the  premises  to  which  they  are  affixed, 
as  between  mortgagor  and  mortgagee,  without  any  such 
distinction  as  that  of  tenant's  fixtures.  A  tenant  may 
pledge  the  fixtures  which  he  is  entitled  to  remove,  but 
so  long  as  they  remain  fixed  to  the  freehold,  they  are 
not  goods  and  chattels,  so  as  to  pass  by  the  7£d  section. 
This  is  the  general  rule  as  to  all  fixtures ;  there  may  be 
exceptions,  and  it  was  competent  to  have  shown  that  the 
additions  in  question  ought  to  be  excepted  from  the 
general  law;  but  they  have  not  done  so. 

With  respect  to  the  rights  of  the  partners  of  the  mort- 
gagee, the  Court  has  nothing  to  do  with  them.  They 
arise  out  of  transactions  confined  to  the  partners  them- 
selves, and  to  which  the  mortgagee  is  an  utter  stranger. 
Therefore,  whether  the  fixtures  were  added  by  the 
mortgagor,  or  by  the  partnership,  may  be  a  question  to 
be  discussed  between  the  partners  and  those  claiming 
under  them,  but  it  is  one  with  which  the  mortgagee  has 
no  concern  whatever.  He  is  entitled  to  all  the  fixtures 
which  he  finds  on  the  mortgaged  premises.  I  am,  there- 
fore, of  opinion  that  the  mortgagee  is  entitled  to  the 
declaration  which  he  asks  for,  and  that  all  the  fixtures 
upon  the  premises  at  the  time  of  the  bankruptcy  belong 
to  him.  Of  course,  this  will  not  include  any  articles 
which  are  moveable.  What  articles  are  fixtures,  and 
what  moveables,  is  often  a  troublesome  question  of  fact ; 
and  if  the  parties  differ  upon  it  in  this  case,  there  must 
be  a  reference  and  an  inquiry  on  the  subject. 

VOL.  II.  3  D 
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1  Ordered,  as  prayed ;  and  that  it  should  be  referred 

E*  pine  *°  tne  Commissioners  to  inquire  what  articles 

on  the  premises  were,  or  were  not,  fixtures,  at  the 
da  te  of  the  bankruptcy,  without  regard  to  whether 
they  were  trade  fixtures  or  not ;  reserving  farther 
directions  and  costs. 


(.on  v\. 


Ex  parte  Richard  Wace. — In  the  matter  of  William 
s^wnf*'  inn,  Birch  Price  and  John  Edwards. 

Juiy  30. 

Order  for  sale  Tji  IS  was  the  petition  of  a  creditor,  having  a  security, 
for  a  sale  of  part  of  the  property  on  which  his  debt  wi» 
wHu.'wi'hont  secured,  the  remainder  being  unsaleable,  on  account  of 
creiuorV  lieo *  its  f°rm,ng  tne  subject  of  litigation, 
numde?  which  ^e  secur^ty  was  created  by  the  following  memoran- 
was«  the  time  dum   «  in  consideration  of  Mr.  Richard  Wace  having, 

unsaleable,  from 


the  sab-    at  my  request,  paid  my  brother  Richard  Edwards  1300/., 

ject  of  litigation. 

in  part  of  the  purchase  money  agreed  to  be  paid  by 
me  to  him  for  the  purchase  of  a  copyhold  estate  in 
the  Manor  of  Condover,  and  certain  rents  and  monies 
severally  specified  in  certain  agreements  entered  into 
between  me  and  him,  dated  on  or  about  the  16th  of 
April  1833,  and  23rd  of  February  1841,  I  do  hereby 
charge  the  said  estates,  rents,  and  monies,  and  all  rents 
and  monies  due  in  respect  of  the  said  estate,  and  also 
the  Hampton  Hall,  and  all  other  my  real  estate,  with  the 
payment  to  the  said  Richard  Wace  of  the  said  sub  of 
1300/.,  with  lawful  interest ;  and  I  do  hereby  further  agree 
with  the  said  Richard  Wace,  that  I  will  pay  him  the 
said  1300/.,  and  interest,  at  the  end  of  six  months  from  the 
date  hereof.  Dated  this  3rd  day  of  March  184-1.  Job 
Edwards:9   The  Hampton  Hall  estate  was  subjected  to 
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a  mortgage  for  .5000/, ;  and  with  respect  to  this  estate,  a  1842. 
bill  in  chancery  had  been  filed  by  one  Thomas  Price 

J  J  Y.i  parte 

against  the  assignees  and  the  petitioner,  and  various  Wace. 
other  persons,  to  have  the  priorities  of  their  several  in- 
cumbrances ascertained  and  declared.  The  suit  was  still 
pending,  and  was  likely  to  be  a  considerable  time  before 
it  was  heard.  Under  these  circumstances,  the  prayer 
was,  that  the  other  estates  affected  by  the  petitioner's 
security  might  be  sold,  with  the  usual  directions,  without 
prejudice  to  the  petitioner's  right  with  respect  to  the 
estate,  which  was  the  subject  of  the  suit  in  chancery. 

The  Court  made  the  Order,  as  prayed. 
Mr.  Anderdon,  for  the  petition. 
Mr.  Bacon,  for  the  assignees. 


Ex  parte  John  Butler. — In  the  matter  of  TnoMAS  c  .   , ,  r 

*  Serpantt  inn, 

Bakewell.   Ju}y  20  «•«* 

August  2. 

THIS  petition  had  been  set  down  for  further  directions,  £nde^g^ond 
and  it  also  came  on  by  way  of  exceptions  to  the  regis-  tbe 
trar's  report.    It  was  the  petition  of  an  assignee  under  jjJ,JerJJ^iM 
a  second  commission,  praying,  that  a  subsequent  fiat  but  does  not  pay 

16s.  in  the 

might  be  annulled,  and  that  the  assignee  who  had  been  pound,  lies  by, 

....  .  while  the  bank- 

appointed  under  it  might  account  to  the  petitioner  for  nipt  is  subse- 
all  monies  and  effects  of  the  bankrupt  which  had  come  to  ITglwttt*' 

tent  for  a  period 

of  eight  years,  without  making  any  claim  to  his  subsequently  acquired  properly.  The  party 
then  becomes  bankrupt  a  third  time.  Held,  that  the  assignee  under  the  third  bankruptcy,  and 
not  the  assignee  unuer  the  second  commission,  had,  on  principles  of  equity,  the  preferable 
claim  to  the  property  thus  subsequently  acquired. 

Held,  also,  that  such  principle  of  equity  applied  as  well  to  real,  as  to  personal  property, 
notwithstanding  the  clause  of  order  and  disposition  (6  Gut.  4.  c.  16.  s.  72.)  only  applies  to 
personal  estate. 

Where  a  petition  is  set  down  for  further  directions,  and  comes  on  also  by  way  of  excepti 
to  the  registrar's  report,  the  petitioner's  counsel  is  entitled  to  begin. 

3d2 
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his  hands,  and  claiming  (under  the  6  Geo.  4.  c.  16.  s. 
127.)  all  the  property  in  the  possession  of  the  bankrupt 
at  the  time  of  his  third  bankruptcy,  by  reason  of  hb 
not  having  paid  15*.  in  the  pound  under  the  second 
commission.  When  the  petition  came  on  for  hearing 
on  the  9th  July  1838,  the  Court  made  an  Order  that  it 
should  be  referred  to  the  registrar  to  appoint  a  receiw 
of  the  bankrupt's  estate,  as  well  under  the  second  com- 
mission of  bankrupt,  which  issued  on  the  19th  April 
1828,  as  under  the  present  fiat;  and  that  the  registrar 
should  take  an  account  of  the  effects  received  by  the 
assignee  under  the  fiat,  and  inquire  whether  the  estate 
of  the  bankrupt  under  the  second  commission  had  pro- 
duced sufficient  to  pay  the  creditors  15$,  in  the  pound; 
and  whether  any  of  the  goods  or  chattels  possessed  by 
the  assignee  under  the  fiat  were,  with  the  consent  and 
permission  of  the  true  owner,  in  the  possession,  order, 
and  disposition  of  the  bankrupt,  as  the  reputed  owner,  at 
the  time  of  his  third  bankruptcy.  And  the  Court  re- 
served all  further  directions  and  costs  in  the  matter,  and 
the  parties  were  to  be  at  liberty  to  apply  to  the  Court  as 
they  should  be  advised.  ,  , 

Under  this  Order  the  registrar  made  his  report, 
finding,  that  the  assignee  under  the  fiat  had  received 
4989/.  13*.  4d.;  that  he  had  paid  thereout  3037/.  0*.  U; 
and  that  be  had  a  balance  in  his  hands  of  1942/.  13*.  & 
that  the  estate  of  the  bankrupt  under  the  second  com- 
mission had  not  produced  \5s.  in  the  pound;  and  that 
not  any  of  the  goods  or  chattels  possessed  by  the  assig- 
nee under  the  fiat  were,  with  the  consent  and  permission 
of  the  true  owner,  in  the  possession,  order,  and  disposi- 
tion of  the  bankrupt,  as  the  reputed  owner,  at  the  time 
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of  his  third  bankruptcy.    To  this  report  the  respondent  18*2« 
had  excepted.  Kx  parte 

It  appeared,  that  the  first  commission  issued  on  the 
4  th  April  1815,  under  which  the  bankrupt  obtained  his 
certificate,  and  a  dividend  of  6s.  8d.  in  the  pound  was 
declared ;  but  the  petitioner  alleged,  that  he  did  not  hear 
of  the  first  bankruptcy,  until  the  1st  November  1836. 

The  second  commission,  as  already  stated,  issued  on 
the  19th  April  1828,  under  which  the  bankrupt  also 
obtained  his  certificate,  but  only  paid  a  dividend  of 
\$.  Id.  in  the  pound. 

After  obtaining  his  certificate  under  the  second  com- 
mission, the  bankrupt  went  into  trade  at  Manchester, 
and  the  petitioner  had  various  dealings  with  him.  He 
was  however  again  in  difficulties;  and  on  the  12th 
October  1836  he  was  arrested  for  debt,  and  on  the  21st 
December  1836  took  the  relief  of  the  Insolvent  Debtors' 
Act. 

On  the  4th  November  1836  a  meeting  of  the  bank- 
rupt's  creditors  was  held,  when  it  was  communicated  to 
several  persons,  that  he  had  been  a  bankrupt  on  two 
former  occasions. 

On  the  8th  November  1836  the  subsequent  fiat  issued, 
under  which  the  respondent  was  appointed  assignee ;  and 
on  the  14th  December  1836,  the  petitioner  served  on  the 
respondent  a  notice  of  his  claim  to  the  bankrupt's  pro- 
perty, as  assignee  under  the  second  commission. 

On  the  8th  February  1837  the  petitioner  brought  an 
action  of  trover  in  the  Court  of  Common  Pleas  against 
the  assignee  under  the  fiat,  to  recover  the  bankrupt's 
property  which  had  been  possessed  by  him  under  the 
fiat,  by  reason  that  the  bankrupt  had  not  paid  15>.  in  the 
pound  under  the  second  commission.    On  the  19th 
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1842.      August  1837  the  cause  came  on  for  trial  at  the  Lira- 
Ex  parte     P°°l  assizes,  when  verdicts  were  found  for  the  petitioner 
on  all  the  five  issues,  for  1160/.  damages;  but  the  judge 
gave  the  defendant  leave  to  move  the  Court  aboTe  for 
verdicts  on  the  second  and  third  issues.   On  the  29th 
January  1838,  after  much  discussion,  the  Court  of 
Common  Pleas  (a)  decided  that  the  petitioner  was  enti- 
tled to  retain  the  verdict  on  the  first  and  fourth  issues; 
but,  with  respect  to  the  other  issues,  the  Court  expressed 
its  opinion  that  the  goods  and  chattels,  which  were  the 
subject  of  the  action,  were  in  the  order  and  disposition 
of  the  bankrupt,  with  the  consent  of  the  petitioner,  the 
true  owner,  at  the  time  when  the  bankrupt  was  arrested 
and  committed  to  prison  previous  to  his  discharge  under 
the  Insolvent  Act,  and  consequently  that  the  assignee 
of  the  Insolvent  Debtors'  Court  was  entitled  to  such 
goods  and  chattels,  and  that  it  was  competent  to  the 
defendant  to  set  up  the  title  of  such  assignee ;  and  there- 
fore a  verdict  was  ordered  for  the  defendant  on  the  third 
issue.    As  to  the  second  issue,  the  Court  decided  thai 
there  ought  to  have  been  a  new  trial,  as  the  jury  had 
accidentally  omitted  to  find  the  act  of  bankruptcy;  but, 
inasmuch  as  the  Court  had  come  to  the  above  conclusion 
on  the  third  issue,  they  considered  the  not  finding  of 
such  act  of  bankruptcy  to  be  immaterial,  and  therefore 
directed  a  verdict  to  be  entered  for  the  defendant  on  the 
second  issue.    And  as  to  the  fifth  issue,  the  Court  sug- 
gested that  the  jury  should  be,  as  it  were,  discharged 
from  giving  any  verdict ;  which  was  assented  to  by  both 
parties.    The  result  of  the  above  proceedings  was.  uV. 
nothing  whatever  was  finally  decided,  with  respect  to  the 

(a)  See  the  report  of  the  case,  Butler  v.  llobton,  4  Bing.  N.  C  290,  * 
Id.  131. 
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rights  of  ihe  creditors  under  the  second  commission!  1842. 
and  those  under  the  subsequent  fiat.  eT^us 

Bt'TLSB. 

Mr.  Chandless,  in  support  of  the  exceptions  to  the 
registrar's  report,  contended  that  he  was  entitled  to  pre- 
audience in  the  argument ;  as  the  Court  could  not  make 
any  further  directions  in  the  matter,  until  the  exceptions 
to  the  report  were  disposed  of. 

Sir  John  Cross.  As  the  matter  is  set  down  for 
further  directions,  I  think  that  the  petitioner's  counsel  is 
entitled  to  begin,  notwithstanding  the  report  has  been 
excepted  to. 

Mr.  Bacon,  and  Mr.  Bagshawe,  in  support  of  the 
petition.  It  will  be  attempted  on  the  other  side  to  show, 
that  the  petitioner  was  cognizant  of  the  first  bankruptcy, 
and  ought  not  to  have  lain  by  so  long,  before  he  made 
the  present  claim ;  but  it  is  positively  sworn  by  him,  that 
he  never  knew  any  thing  of  the  first  commission  until 
the  1st  November  1836.  When  the  bankrupt  went  into 
business  at  Manchester  after  his  second  bankruptcy,  the 
petitioner  concluded  that  he  was  a  person  competent  to 
deal  with  him,  and  accordingly  had  various  transactions 
with  him  in  business ;  and  it  was  not  till  the  bankrupt 
called  a  meeting  of  his  creditors  in  November  1836,  that 
he  then  for  the  first  time  stated  that  he  was  a  bankrupt 
in  1815.  When  the  case  was  before  the  Court  of 
Common  Pleas  (a),  the  Lord  Chief  Justice  said,  that  it 
was  not  enough  to  show,  that  the  estate  and  effects  of  the 
bankrupt  acquired  subsequently  to  his  certificate  might 
have  produced  sufficient  to  pay  all  his  creditors  under 

(a)  See  BntUr  r.  Hob$on,  6  Biog.  N.  C.  128 
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1 842.      the  commission  1  os.  in  the  pound ;  hut  it  must  be  proiw, 
that  his  estates  and  effects  existing  at  the  dale  of  the 

hx  parte  ° 

Butlkr.     certificate  had  actually  produced  sufficient  to  pay  15*.  in 
the  pound.  As  die  petitioner  had  no  notice  of  the  issoiog 
of  the  first  commission,  the  question  of  order  and  dispo- 
sition could  notarise  in  this  case;  for  if  lie  was  ignorant 
of  the  only  right  that  vested  the  property  in  him,  it  canaot 
be  said  that  the  property  remained  in  the  possession  of 
the  bankrupt,  by  the  consent  and  permission  of  the  true 
owner,  within  the  meaning  of  the  72nd  section  of  the  Bank- 
rupt Act.    And  as  to  any  alleged  acquiescence,  a  pam 
is  not  bound  by  any  acquiescence,  when  he  is  not  cog- 
nisant of  his  rights ;  Ex  parte  Chambers  (a).    [Sir  JoL 
Crass.  If  I  let  another  party  take  my  goods,  not  knowing 
that  they  are  mine,  there  is  no  doubt  that  when  I  know 
the  fact,  I  can  reclaim  them,   But  if,  in  consequence  of 
my  ignorance,  another  party  is  injured,  it  becomes  then 
a  question,  whether  I  can  assert  my  property  in  them,  to 
the  injury  of  a  third  person.]  ,  We  submil  that  the  rule 
is  clear,  as  laid  down  by  Lord  Cotienham  in  Ex  parte 
Chambers,  that  no  party  is  bouud  by  acts  adopted  and 
taken  by  him  in  ignorance  of  his  rights.    There  can  be 
no  consent,  where  there  is  no  knowledge.    The  chief 
judge  on  the  former  hearing  said,  tbai  a  man  could  not 
be  taken  to  cousent  to  part  with  his  property,  if  he  did 
not  know  that  it  was  his  own.    The  question  resolves 
itself  into  this, — if  the  law  lias  sajd,  that,  under  certain 
circumstances,  the  property  is  vested  in  the  assignees 
under  the  second  commission,  can  this  Court,  on  the 
ground  of  an  equity  arising,  say  thai  the  property  shall 
be  handed  over  to  the  assignees  under  the  third  hat? 
We  contend  that  there  is  no  authority  for  such  an  equity. 

{a)  2  Mont.  &  A.  440 ;  1  Deac.  197. 


Digitized  by  Google 


CASES  IN  BANKRUPTCY 


737 


Besides,  the  question  of  consent  cannot  apply  to  parties  1842. 
filling,  like  assignees,  a  public  trust.  kT^» 

BlTLI*. 

Sir  John  Cross.  It  is  not  merely  here  the  dry 
question  of  consent,  but  whether,  from  your  ignorance, 
as  you  say,  other  persons  were  induced  to  deal  with  the 
bankrupt  and  give  him  credit ;  and  whether,  that  would 
not  be  a  sufficient  answer  to  the  claim  set  up  by  this 
petition.  Suppose  a  party  stands  by  and  permits  another 
to  sell  his  goods,  and  encourages  him  to  do  so,  can  he 
afterwards  recall  his  goods,  to  the  injury  of  the  bond 
fide  purchaser?  Wkh  respect  to  the  alleged  plea  of  the 
ignorance  of  the  petitioner  of  the  existence  of  the  first 
commission,  he  was  bound  to  know  his  rights,  as  assignee 
under  the  second  commission.  It  is  not  suggested,  that 
the  creditors  under  the  second  commission  did  not  know 
of  the  previous  commission. 

Mr.  Chandless,  fox  the  assignees  under  the  fiat.  The 
bankrupt  was  possessed  of  some  freehold  property,  at  the 
time  of  the  issuing  of  the  fiat,  which  the  bankrupt  had 
bought  for  930/.  Now,  independently  of  the  72nd 
section,  which  relates  only  to  personal  property,  this 
Court,  under  the  general  principles  of  equity  which  it  is 
guided  by,  has  always  held,  that,  where  creditors  lie  by 
and  permit  a  man  to  obtain  credit  with  the  world,  they 
shall  not  afterwards  take  advantage  of  it,  to  the  prejudice 
of  persons  who  have  trusted  him.  This  principle 
applies  to  real  property,  as  well  as  to  personal  property; 
and,  in  accordance  with  this  principle,  the  case  of  Ex 
parte  Jung michel  {a)  was  lately  decided  by  this  Court, 
where  it  was  held  that  the  assignee  under  a  third  fiat  could 

(o)  Antt,  All. 
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not  be  called  upon  to  deliver  up  the  assets  collected  by 
him  to  the  assignees  under  a  second  Bat,  where  the  latter 
permitted  him  to  trade  for  five  years,  without  molestation 
on  the  part  of  themselves,  or  any  of  the  creditors  under 
the  second  fiat. 

Mr.  Bacon,  in  reply.  The  case  just  cited  does  not 
apply  to  the  facts  of  this ;  for  there  the  assignees  under 
the  second  fiat  knew  all  along  of  the  issuing  of  the  pre- 
vious  fiat ;  while  here  the  assignee  was  wholly  ignorant  ot 
the  first  commission.  With  respect  to  the  freehold 
property,— that  is  actually  vested  in  the  assignees  under 
the  second  commission  by  the  127th  section  of  the  Bank- 
rupt Act  j  and  the  72nd  section  has  no  bearing  whatever 
upon  freehold  property.  This  Court  cannot  deprr?e« 
man  of  his  vested  right  in  freehold  property.  In  Nm 
v.  Adamson  (a),  it  was  held,  that  the  assignees  of  a  bank- 
rupt might  reclaim  his  property,  although  they  had,  for 
a  valuable  consideration  paid  them  by  a  third  person, 
agreed  to  leave  it  in  the  bankrupt's  possession*  [Sir 
John  Cross,  There  the  rights  of  third  parties  in  the 
property  were  not  injured.]  We  rely,  however,  in  taw 
case  upon  the  petitioner's  perfect  ignorance  of  the  first 
commission,  and  his  consequent  unconsciousness  of  his 
rights.  The  Court  would  not  on  the  former  hearing 
have  directed  an  inquiry,  if  it  was  thought,  that  the 
question  of  consent  did  not  imply  knowledge.  This  man 
goes  with  930/.  and  purchases  a  real  estate.  If  the 
assignee  under  the  second  commission  had  known  of  the 
previous  one,  he  might  have  taken  the  930/. ;  but  he  had 
no  knowledge  whatever  of  his  rights.  If  the  assignees, 
with  a  full  knowledge  of  their  right  to  property  in  & 

(a)  3  B.  &  Aid.  225. 
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possession  of  the  bankrupt,  were  to  permit  him  to  trade  1842. 
with  it,  and  to  gain  a  false  credit  with  the  persona  dealing 
with  him,— that  would  be  a  very  different  case.  But  Bctlbb. 
there  is  nothing  here  approaching  to  the  connivance  or 
consent  of  the  assignee.  In  Ex  parte  Storks  (a),  which 
was  a  case  of  conflicting  claims  between  the  creditors 
under  a  second  commission,  and  the  assignees  under 
a  previous  commission,  Lord  Eldon  observed,  that, 
"  proceeding  upon  the  laches  of  the  assignee,  it  is  hard 
to  say,  that  his  conduct  shall  operate  against  the  legal 
rights  of  those  who  are  neither  implicated  in,  nor  conu- 
sant of  it."  I  only  cite  this  to  show,  that  whatever  is 
done  by  a  trustee  in  perfect  ignorance  of  his  rights,  the 
other  parties,  who  are  interested  in  the  subject  of  the 
trust  are  not  to  be  prejudiced  by  it. 


Mr.  Chandless  stated,  that  the  freehold  property  in 
question,  which  was  now  claimed  by  the  petitioner,  was, 
in  January  1836,  actually  conveyed  by  the  bankrupt  to 
the  petitioner,  as  a  trustee  for  the  bankrupt  and  his  wife 
and  children. 

Cur.  adv.  vult. 


Sir  John  Cross.  In  this  case,  the  respondent,  who  AuSu»t2. 
is  the  assignee  under  a  third  fiat  against  the  bankrupt, 
is  called  upon  to  pay  over  the  proceeds  of  the  estate  and 
effects  now  in  his  hands  to  the  petitioner,  who  insists  on 
a  prior  right,  in  consequence  of  the  bankrupt  having 
been  previously  the  subject  of  a  second  commission, 
under  which  the  creditors  have  not  received  dividends 
to  the  amount  of  15*.  in  the  pound.  In  answer  to  this 
claim,  the  respondent's  assignee  contends,  that  the  peti- 

(a)  2  Rote,  179. 
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1  tioner  has  permitted  the  bankrupt  to  carry  on  trade  for 

.  #  some  years,  witnout  any  Interference  on  the  part  of  the 
b.Tixt.     petitioner,  and  to  obtain  thos  a  (alse  credit  in  the  world; 

and  that  the  petitioner  has  thereby  abandoned  that  leg?! 
right,  with  which  the  law  had  invested  him.  The  peti- 
tioner replied,  that  he  did  not  know,  when  acting  w 
assignee  under  the  second  commission,  that  there  h2d 
been  any  previous  commission  issued  against  the  bank- 
rupt ;  and  upon  that  allegation  of  want  of  knowledge 
he  rested  his  whole  case.  The  petitioner  had  brought 
an  action,  with  a  view  to  the  recovery  of  these  cflectf, 
but  the  suit  was  attended  with  no  satisfactory  result; 
for  justice  was  obscured,  and  finally  wrecked  by  i 
cloud  of  special  pleading.  It  is  only  to  be  regretted, 
that  the  defendant  did  not  apply  to  this  Court  for  in 
injunction  to  slay  the  action,  and  decide  the  rights  of 
the  respective  parties  on  principles  of  equity.  If  the 
property  in  question  was  held  by  die  bankrupt,  with  the 
consent  of  the  petitioner,  then,  under  the  provisions  of  the 
7Und  section  of  the  Bankrupt  Act,  the  whole  would  pass 
to  the  assignee  under  the  third  fiat.  I  do  not,  however, 
look  alone  to  the  72nd  section  for  the  determination  of 
this  question,  but  to  the  principles  of  equity  as  recognized 
in  the  cases  of  Troughton  v.  Gitley  (a),  and  Ex  part< 
Brown  (b),  the  first  decided  by  Lord  Camden,  and  the 
last  by  Lord  Loughborough,  In  Trowghton  v.  GUI*/, 
an  uncertificated  bankrupt  was  permitted  by  the  assignee* 
and  creditors  to  trade  for  four  years,  and  then  died, 
having  contracted  various  debts  during  such  subsequeni 
trading;  and  it  was  there  held,  that  the  subsequent  cre- 
ditors were  to  be  preferred  in  equity  to  the  creditors 
under  the  commission.  Lord  Camden  there  says,  that  the 

(a)  Arobl.  630.  (6)  2  Ves.  jnn.  67. 
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first  set  of  creditors  "  knew  that  the  bankrupt  continued  1842. 
to  trade,  and  that  the  effects  were  delivered  over  to  him,  ^x  parle 
and  that  he  was  trading  with  a  multitude  of  persons;  Bitler. 
and  in  order  to  do  that,  it  was  necessary  that  he  should 
take,  as  well  as  give,  credit.  This  is  a  declaration  to  all 
mankind,  that  be  had  sufficient  capacity.  It  falls  within 
the  principle,  that,  if  a  man  having  a  lien  stands  by  and 
lets  another  make  a  new  security,  he  shall  be  postponed; 
the  common  case  of  first  mortgagee  suffering  a  second 
mortgage,  without  giving  notice  of  his  security/*  It  is 
very  true,  that  Lord  Eldon  has  said  in  Ex  parte  Mar- 
tin  (a),  and  in  Ex  parte  Storks  (b),  that  the  case  of 
Trough  ton  v.  Gitley  was  not  of  very  high  authority;  but 
the  decision  of  Lord  Camden  in  that  case  lias  never  been 
overruled;  and  in  Ex  parte  Brown  (c),  Lord  Lough- 
borough explains  the  principle  upon  which  the  decision 
in  that  case  was  founded,  saying  "  the  case  before  Lord 
Camden  was  upon  the  laches  of  the  first  creditors,  and 
the  false  credit  which  they  gave." 

With  respect  to  the  present  case,  it  appears  that  in 
the  year  1815  Bafcewell  became  a  bankrupt,  and,  having 
obtained  his  certificate  in  the  following  year,  recom- 
menced trading  elsewhere,  having  removed  from  Staf- 
fordshire to  Derbyshire,  and  thence  to  Manchester, 
where  he  took  a  lease  of  certain  premises  for  carrying 
on  his  trade.  Two  years  after  he  obtained  his  certificate 
under  this  first  commission,  JJakewell  married  the  sister 
of  the  petitioner.  There  were  afterwards  various  deal- 
ings between  them ;  and  on  the  eve  of  his  second  bank- 
ruptcy, the  petitioner,  in  1827,  put  in  an  execution  for  a 
sum  of  740/.,  upon  which,  in  order  to  induce  the  peti- 

(a)  16  V«.  114.  '■  (c)  2  Ves.  jun.  68. 

(*)  3  Vm.  &  B.  106 ;  2  How,  179. 
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doner  to  withdraw  it,  the  bankrupt  conveyed  to  him  his 
leasehold  interest  in  the  business  premises.  In  April 
1828  the  second  commission  issued,  under  which  the 
petitioner  proved  a  debt  of  650/.,  and  was  chosen  assig- 
nee, in  conjunction  with  another  individual,  since  de* 
ceased;  and  a  year  afterwards  the  bankrupt  obtained  his 
certificate.  Shortly  after  this,  the  petitioner  re-assigned 
the  lease  to  the  bankrupt,  and  received  thereon  the  sun 
of  266/. ;  which  ought  by  rights  to  have  been  distributed 
among  the  creditors  under  the  second  commission.  But 
the  petitioner  appears  to  have  considered  him  a  free 
trader,  and  the  bankrupt  in  fact  carried  on  business  for 
a  period  of  eight  years  in  the  midst  of  his  former  cre- 
ditors ;  the  petitioner,  though  residing  at  some  distance, 
being  nearly  connected  with  the  bankrupt,  and  continu- 
ing to  transact  business  occasionally  with  him.  In  the 
year  1836,  before  the  third  fiat  issued,  on  the  purchase 
of  an  estate  by  the  bankrupt,  for  the  price  nearly  of 
1000/.,  the  petitioner  became  a  trustee  for  the  benefit  of 
his  brother-in-law,  the  bankrupt,  and  his  children;  the 
petitioner's  sister,  the  bankrupt's  wife,  having  died  is 
the  month  of  October  in  the  previous  year.  On  this 
occasion,  when  a  sum  of  near  1000/.  passed  from  the 
bankrupt,  the  petitioner  might  have  claimed  the  money, 
as  assignee  under  the  second  commission ;  but  he  did 
not  do  so,  and  abandoned  his  right  to  the  money  altoge- 
ther. In  the  years  of  1834,  1835,  and  1836,  the  bank- 
rupt's  books  showed  various  transactions  in  business  to 
the  amount  of  85,000/.,  145,000/.,  and  200,000/.;  and 
all  the  time  while  these  large  sums  passed  through  the 
bankrupt's  hands,  the  petitioner  and  the  other  creditors 
under  the  second  commission  were  looking  on  and  took 
no  notice  of  these  transactions,  although  they  had  only 
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received  a  dividend  of  1*.  7rf.  in  the  pound  under  the  1842. 
second  commission.  In  October  1836,  just  before  the  Ex  parte 
fiat  issued,  the  petitioner  went  to  Manchester,  and  saw  Butler. 
the  way  in  which  the  bankrupt  was  trading,  and  yet 
took  no  steps  to  claim  any  of  the  property  with  which 
he  was  then  dealing.  The  only  excuse  that  the  peti- 
tioner has  made  for  his  non-interference  is,  that  he  did 
not  know  of  the  first  commission.  But  I  think,  con- 
sidering his  near  relationship  and  connection  with  the 
bankrupt,  that  he  must  be  taken  to  have  known  of  the 
first  commission.  I  do  not  mean  to  say,  that,  when 
the  petitioner  swears  he  did  not  know  of  it,  he  swears 
falsely ;  but  it  certainly  appears  to  me,  that  he  had  every 
means  of  knowledge,  and  that  he  ought  to  have  known 
of  it ;  so  that  his  ignorance  of  the  fact  is  no  sufficient 
answer  to  the  charge  of  indifference  and  neglect.  If  a 
man  for  a  period  of  eight  years,  after  proving  his  debt 
under  a  commission,  sees  the  bankrupt  debtor  trading 
with  all  the  world,  and  makes  no  claim  whatever  against 
him,  or  interferes  in  any  way  with  his  proceedings,  I 
must  take  it  for  granted,  that,  if  the  creditor  had  any 
right  to  interfere,  he  has  by  his  passive  acquiescence 
abandoned  it.  But  what  was  done  all  this  time  by  the 
petitioner's  colleague,  the  other  assignee?  It  appears 
that  he,  for  four  years  before  his  death,  knew  that  the 
bankrupt  was  carrying  on  business  at  Manchester,  and 
was  quite  as  passive  a  spectator  as  the  present  petitioner. 
Under  all  these  circumstances,  I  am  of  opinion,  that  the 
petitioner  has  not  succeeded  in  establishing  his  right 
to  the  property,  and  that  it  is  vested  in  the  assignee 
under  the  third  fiat. 

With  respect  to  the  freehold  property,  I  think  the 
principle  of  equity  applies  as  well  to  the  real,  as  to 
the  personal  estate,  notwithstanding  the  72nd  section 
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1 842.      does  not  apply  to  real  property.    It  follows,  that  the 
JT*^      creditors  under  the  fiat  are  entitled  to  a  priority  in  the 

Ex  parte 

BvixaR.  distribution  of  the  effects  in  the  hands  of  the  assigns 
under  that  fiat,  but  that  in  the  event  of  a  surplus,  the  same 
will  revert  to  the  claimants  under  the  second  commission. 

As  to  the  costs,  the  petitioner,  it  seems,  prevailed  in 
staying  the  dividend  under  the  fiat,  when  his  petition 
was  before  the  Court  on  the  former  occasion  ;  his  coo- 
duct  has  been  not  vexatious,  though  unfortunate ;  and 
therefore  I  think  that  the  costs  of  both  parties,  as  well 
on  the  petition  as  on  the  inquiry  before  the  registrar, 
should  come  out  of  the  estate  under  the  fiat. 


Ex  parte  Mould.— In  the  matter  of  Thomas 
Harriott.  

Serjeants'  inn, 

A  petition  for  THIS  was  a  petition  for  rehearing,  and  praying  also 
rehearing  will    ^  t  t^e  Order  made  on  the  previous  hearing  mieht  be 

be  dismissed,  r  o  o 

hctTnTport*  discharged,  an(*  tnat  a  particular  person  might  be  ex- 
ance  is  stated  to  amined  viva  voce.    The  original  petition  was  by  an 

have  been  dis- 


aince    equitable  mortgagee,  to  establish  a  mortgage  of  the 
the  former  hear- 

tag.  equity  of  redemption  of  part  of  the  bankrupts  estate; 

when  the  Court  made  the  usual  Order.  The  present 
petition  was  accompanied  by  an  affidavit,  containing 
various  allegations  as  to  the  invalidity  of  the  deed,  on 
which  the  mortgage  was  founded ;  and  that  the  bankrupt, 
on  the  former  occasion,  refused  to  make  any  affidavit. 

Mr.  Koet  in  support  of  the  petition,  submitted  that 
this  application  must  be  treated,  as  in  the  nature  of  a  bill 
of  review  to  the  Lord  Chancellor.  [Sir  John  Cross. 
Which  bill  of  review  must  state  some  new  fact,  which 


i 

* 
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has  been  discovered  since  the  former  Order  was  made.]  184?. 
The  rule  of  the  Court  of  Chancery  is,  that  when  a  parly  K^oTte 
was  incapable  of  producing  evidence  when  the  cause  was  Mould. 
heard,  the  Court  will,  if  satisfied  of  his  inability  on  the 
former  occasion,  let  him  in  to  produce  that  evidence  on 
a  rehearing  of  the  cause,  and  grant  him  an  Order  for 
that  purpose.  There  was  here  no  want  of  diligence, 
on  the  part  of  the  solicitor  for  the  respondent,  on  the 
former  occasion.  If  the  affidavit,  which  impeaches  the 
validity  of  the  mortgage  deed,  had  been  obtained  before 
the  former  hearing,  the  Court  would  not  have  made  the 
former  Order.  The  object  of  the  present  application  is, 
that  the  Court  would  cither  direct  an  issue,  or  order  a 
viva  voce  examination,  for  the  purpose  of  bringing 
Thomas  Harriott  before  the  Court,  who  refused  to  make 
any  affidavit  on  the  former  occasion. 


Mr.  Bacon,  contra. 


Sir  John  Cross.  If  this  petition  had  stated  any  new 
fact,  or  if  any  thing  had  been  discovered  since  the  former 
hearing, — that  might  have  afforded  some  grounds  for  this 
application;  but  there  is  nothing  here  alleged,  which 
might  not  equally  have  been  alleged  at  the  former  hear- 
ing. There  was  no  application  then  made  to  adjourn 
the  hearing  of  the  petition;  and  the  respondent  now 
comes  back  to  this  Court,  and  petitions  that  the  Court 
will  reverse  what  it  has  done,  on  the  sole  ground  that 
he  is  now  furnished  with  an  affidavit  of  some  party, 
stating  that  the  deeds,  which  were  established  in  evi- 
dence on  the  former  hearing,  and  on  which  the  Order 
of  the  Court  was  founded,  are  fraudulent  and  void.  I 

VOL.  II.  3  E 
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1812.      never  heard  of  such  an  application,  either  in  a  court  of 

Ex  parte  ^aw  or  C(lintv>  or  m  tn's  Court.  The  petition  mast 
Mon  o.      therefore  be 

Dismissed,  with  costs. 


Srrjeantt'  Inn, 
Augutt  2. 

The  plaintiff  in 
an  action  at  law 
obtains  a  judge's 
Order  for  pay- 
ment of  the  debt 
and  costs  on  a 
particular  day, 
in  default  of 
which  he  is  to  be 
at  liberty  to  sign 
judgment;  but 
the  defendant 
not  being  able  to 
pay  the  debt  at 
the  time  speci- 
fied, the  plaintiff 
extends  the  time 
of  payment,  be- 
fore the  expira- 
tion of  which  the 
defendant  be- 
comes bankrupt, 
and  the  costs 
are  not  taxed 
until  after  his 
bankruptcy. 
Held,  that  the 
plaintiff  could 
prove  for  the 
amount  of  the 
taxed  costs,  as 
well  as  for  the 
principal  sum. 


Ex  parte  JosEPirus  Ferris.— In  the  matter  of  Twotht 

Bourne.  

THIS  was  a  petition  of  the  public  officer  of  the  Western 
District  Banking  Company  for  the  proof  of  a  debt 
amounting  to  the  sum  of  325/.  3s.  Sd.t  and  for  39/.  6V, 
the  amount  of  the  taxed  costs  in  an  action  brought  by  the 
company  for  the  recovery  of  the  debt,  in  which  action 
they  obtained  the  following  judge's  Order  : 

"  Upon  hearing  the  attornies  or  agents  for  the  plaintiff, 
and  the  defendant  in  person,  and  by  consent,  1  do  order, 
that  upon  payment  of  3251.  Ss.  8d.,  the  debt  due  from 
the  defendant  to  the  plaintiff  for  which  this  action  i$ 
brought,  together  with  costs  to  be  taxed,  on  the  6th  of 
November  next,  all  further  proceedings  in  this  cause  be 
stayed.  And  I  further  order,  that  in  case  default  be 
made  in  payment  as  aforesaid,  the  plaintiff  shall  be  st 
liberty  to  sign  final  judgment,  and  issue  execution  for 
the  whole  amount  remaining  unpaid  at  the  time  of  sucli 
default,  with  costs  of  judgment,  registering  the  same, 
and  execution,  sheriffs  poundage,  officer's  fees,  and  all 
other  incidental  expenses,  whether  by  fieri  facias,  or 
capias  ad  satisfaciendum.    Dated  the  30th  July  1841. 

E.  H.  A  Ida-son." 

The  bankrupt,  not  being  able  to  pay  the  debt  on  the 
day  mentioned  in  the  judge's  Order,  requested  further 
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time  until  the  20th  December  1841  for  that  purpose;  1842. 
in  consequence  of  which  application,  the  company  de-     ¥x  parte 
layed  to  sign  final  judgment. 

On  the  13th  December  184-1,  the  fiat  issued. 

After  the  issuing  of  the  fiat,  the  costs  of  the  plaintiffs 
in  the  action  were  taxed  at  39/.  6s. ;  and  on  the  24th 
December  1841  the  plaintiff  signed  final  judgment  for 
the  debt  and  costs,  amounting  together  to  364/.  9s.  Sd. 
This  sum  the  company  applied  to  prove  under  the  fiat ; 
but  the  Commissioners  thought  their  right  of  proof 
involved  in  so  much  uncertainty,  that  they  considered  it 
their  duty  to  refer  the  parties  to  the  Court  of  Review; 
observing,  that  had  the  plaintiff  in  the  action  used  due 
diligence,  he  might  have  obtained  the  judgment  in  time. 
And  they  adjourned  the  declaration  of  a  dividend,  to 
allow  time  for  the  petitioner  to  obtain  the  Order  of  this 
Court. 


Mr.  Anderdon,  in  support  of  the  petition.  The  peti- 
tioner in  this  case  rests  his  right  of  proof  on  the  6 
Geo.  4.  c  16.  s.  58.,  which  provides  that  "  if  any 
plaintiff  in  any  action  at  law  or  suit  in  equity,  or  petition 
in  bankruptcy  or  lunacy,  shall  have  obtained  any  judg- 
ment, decree,  or  order  against  against  any  person  who 
shall  thereafter  become  bankrupt  for  any  debt  or  demand 
in  respect  of  which  such  plaintiff  or  petitioner  shall 
prove  under  the  commission,  such  plaintiff  or  petitioner 
shall  also  be  entitled  to  prove  for  the  costs  which  he 
shall  have  incurred  in  obtaining  the  same,  although  such 
costs  shall  not  have  been  taxed  at  the  time  of  the  bank- 
ruptcy." It  is  presumed  that  the  difficulty  of  the  Com- 
missioners related  to  the  right  to  prove  for  the  39/.  6s. , 
the  amount  of  the  costs;  but  it  is  clear  from  this  section, 

3  e2 
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that  the  costs  may  be  proved,  notwithstanding  they  are 
taxed  after  the  bankruptcy.  And  even  where  a  verdict 
was  obtained  subject  to  a  reference,  and  the  award  wis 
not  made  until  after  the  bankruptcy  of  the  defendant,  it 
was  held  that  the  costs  were  proveable  under  the  com- 
mission ;  Ex  parte  Helm  (a). 

Mr.  Kenyan  Parker.  The  question  is,  whether  the 
Order  of  one  of  the  Barons  of  the  Court  of  Exchequer  ii 
equal  to  a  verdict  at  nisi  prius.  By  the  terms  of  the 
Order,  the  petitioner,  who  was  the  plaintiff  in  the  action, 
was  to  be  at  liberty  to  sign  final  judgment,  and  issue 
execution,  in  case  default  should  be  made  in  payment  of 
the  debt  and  costs  on  the  6th  of  November  1841.  Bat 
the  petitioner,  instead  of  signing  judgment  (as  he  might 
have  done)  on  the  6th  of  November,  gave  time  to  the 
defendant ;  and  the  question  is,  whether,  as  he  has  not 
used  due  diligence  in  obtaining  judgment  and  taxing  the 
costs  before  the  bankruptcy,  but  has  extended  the  time 
beyond  the  day  specified  in  the  judges  Order,  he  can 
now  prove  for  the  costs.  There  is  also  another  objec- 
tion to  the  right  of  proof — that  this  was  a  joint  debt,  and 
not  a  separate  debt. 

Mr.  Anderdon,  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross.— It  appears  to  me,  that  the  Order  of 
the  judge  was  equivalent  in  this  case  to  a  verdict  at  law 
But  it  is  objected,  that  the  plaintiff  gave  time  to  the  de- 
fendant for  the  payment  of  the  money  beyond  the  day 
specified  in  the  Order,  and  that  he  thus  by  his  own  act 
prevented  the  costs  from  being  taxed  before  the  bank- 
fa)  1  Mont,  fit  M.  70. 
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ruptcy.  But  I  do  not  think,  that  that  circumstance  affects  1842. 
his  right  of  proof  for  the  costs.  In  Ex  parte  Poucher  (a)  ^  tc 
the  Vice-Chancellor  says, "  It  seems  to  me,  upon  autho- 
rity  as  well  as  upon  principle,  that  where,  in  an  action 
founded  upon  contract,  there  is  a  verdict  before  bank- 
ruptcy, and  judgment  afterwards,  there  the  costs,  de 
ineremento,  are  proveable;  having,  in  effect,  been  incor- 
porated with  the  existing  debt  by  the  verdict,  though 
not  ascertained  in  amount  till  the  judgment."  Upon  the 
authority  of  that  case,  I  think  the  costs  may  here  be 
proved,  as  well  as  the  principal  debt. 

Ordered  as  prayed ;  costs  of  the  assignees  to  come 
out  of  the  estate  (&). 

(a)  1G.&J.385. 

(6)  See  Hasxceli  v.  Thorogood,  7  B.  &  C.  705,  where  Lord  Tenterden  say*, 
"  The  rules  deducible  from  all  the  cases  are  laid  down  in  Mr.  Deacon's  Trea- 
tise on  the  Law  of  Bankruptcy,  and  after  stating  the  rules  applicable  to  cases, 
where  the  plaintiffs  have  obtained  verdicts,  and  the  defendants  have  become 
bankrupt  before  judgment,  he  says,  '  With  respect  to  costs  upon  a  judgment 
of  nonsuit,  the  statute  (6  Ceo.  4.  c.  16)  is  wholly  silent,  making  no  provision 
whatever  for  the  proof  of  a  defendant's  costs,  whether  on  a  judgment  of  non- 
suit, or  judgment  after  verdict.  It  was,  indeed,  formerly  determined,  that 
where  the  nonsuit  was  before  the  bankruptcy  of  the  plaintiff,  the  costs  might 
be  proved,  though  the  judgment  was  not  obtained  till  afterwards,  on  the 
ground  that  the  costs  rclaicd  back  to  the  nonsuit,  by  virtue  of  which  the  debt 
might  be  said  to  exist  before  the  bankruptcy.  But  this  position  is  to  be  found 
only  ia  two  of  the  cases,  which  were  impugned  by  Lord  Eidon  in  Ex  parte 
Hill,  11  Yes.  646,  and  which  were  oven u led  in  £x  parte  Charles,  14  East, 
197.  And  it  has  since  been  decided,  that  where  a  defendant  obtains  a  verdict, 
and  the  plaintiff  becomes  bankrupt  before  judgment  is  signed,  the  costs  can- 
not be  proved  under  the  commission,  on  the  principle  that  no  debt  arises  in 
such  case,  until  judgment  is  signed  ;  Walker  v.  Haruet,  5  Taunt.  778.' 
That  is,  I  think,  a  correct  statement  of  the  decisions  upon  the  subject." 
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1842. 

Ex  parte  Thomas  Benson,  William  John  Chapman 
Benson,  and  Willis  Allatson  Benson. — In  the 
matter  of  Daniel  Wade  Acraman,  William  Ed- 

SerjtanU?  Inn,        WARD  AcRAMAN,  and  ALFRED  JolIN  ACRAMAN.  

Augutt  2. 

wiio  areVnpart-  THIS  was  a  petition  for  the  proof  of  a  debt,  which  had 
Z^SVmI  only  been  admitted  in  a  limited  degree  by  the  Commis- 

wiihlMhema-  sioncrs 
nngmg  owner, 

dcbVwUhu.o  *  The  bankruPts  who  were  partners,  were  the  registered 
petitioners  for    owners  of  fifty-six  sixty-fourth  parts  or  shares  of  two 

go  nl j  supplied  0  1 

for  the  use  of  the  several  ships  called  the  William  Money  and  the  Thames, 

ship.  A.  B.  and  .  . 

c.  become  bank-  and  William  Green  was  the  registered  owner  of  the  other 

tupt.    Held,        .  . 

that  the  pcti-  eight  sixty-fourth  shares,  and  was  also  the  managing 
noTp'rovcagainst  owner.  In  the  years  1840  and  1841,  Green,  as  such 
nuto,°butooly  man*ging  owner,  and  on  behalf  of  himself  and  the 
separate  eSato  otner  owners,  contracted  with  the  petitioners,  who  were 
bankrupt!  ^  sa^makers*  fc>r  the  supply  of  sails  and  canvass  for  the 
purpose  of  fitting  out  the  ships  on  a  voyage  to  the 
East  Indies ;  which  were  accordingly  supplied  by  the 
petitioners  to  the  amount  of  580/.  For  this  sum  the 
petitioners  tendered  a  proof  against  the  joint  estate ;  but 
the  Commissioners  only  admitted  it,  for  the  purpose  of 
enabling  them  to  vote  in  the  choice  of  assignees,  and  to 
exercise  their  discretion  as  to  signing  the  certificate  of 
the  bankrupts ;  assigning  as  a  reason  for  excluding  the 
petitioners  from  any  dividend  on  such  proof,  that  Green 
was  liable  jointly  with  the  bankrupts,  and  that  as  he  was 
solvent,  no  proof  for  the  purpose  of  receiving  a  dividend 
could  be  made  by  the  petitioners  against  the  bankrupts. 
The  petition  alleged,  that  the  bankrupts  were  not  con- 
nected with  Green  in  any  trade  or  business,  than  as  being 
respectively  part  owners  of  these  ships. 
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The  prayer  was,  that  the  Commissioners  might  be 
directed  to  receive  the  proof  against  the  joint  estate,  as 
one  in  respect  of  which  dividends  were  to  be  paid  to  the 
petitioners ;  and  that  the  limitation  of  the  effect  of  the 
proof,  which  was  indorsed  thereon,  might  be  cancelled. 

Another  point  was  raised  by  the  assignees  in  an  affi- 
davit, filed  by  them  in  opposition  to  the  petition,  namely, 
that  the  ships  which  had  been  sent  out  on  a  venture, 
were  earning  freight,  which  was  claimed  by  Green,  in 
discharge  of  the  liabilities  he  had  contracted  on  the 
outlay  of  the  ships. 

Mr.  Wood,  in  support  of  the  petition.  The  bankrupts 
and  Green,  though  part  owners  of  the  ships,  are  not  to 
be  considered  as  partners.  And  with  respect  to  the 
freight,  if  any  such  were  earned  by  either  of  the  ships, 
it  cannot  be  said  that  that  is  joint  estate.  [Sir  John 
Cross.  The  freight  is  no  more  joint  estate,  than  the 
ships  were.]  In  Ex  parte  Young  (a),  Lord  Eldon,  after 
mature  deliberation,  overruled  the  decision  of  Lord 
JJardwicke  in  Doddington  v.  Halle tt  (b),  and  lays  down 
the  rule,  that  a  ship  is  not  to  be  treated  as  joint  pro- 
perty, and  therefore  riot  liable  for  the  debts  of  the  ship- 
owners; in  short,  that  it  was  not  joint  estate  distributable 
amongst  joint  creditors.  No  doubt,  the  law  implies  a 
joint  liability  of  the  owners  of  a  ship  to  a  party  who 
supplies  goods  for  the  ship's  use.  But  joint  contractors 
are  very  different  from  partners ;  and  the  rule,  that  proof 
cannot  be  made  on  a  joint  debt,  if  there  is  a  solvent 
partner,  only  applies  to  actual  partnership;  Ex  parte 
Crosfield  (c),  Ex  parte  Bauer  man  (d),  Ex  parte  Buck- 

(a)  2  Ves.  fit  B.  242.  (c)  2  Mont.  &  A.  643 ;  1  Dcac.  405. 

(6)  1  Ves.  497.  (d)  Mont.  fic  Cb.  669  j  3  Deac.  476. 


751 

1842. 


Ex  parte 
Uknaon 
and  other*. 
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1842.      ingham{a).    In  the  present  case,  therefore,  the  Cornrois- 
ETparte     sioners  were  wrong  in  deciding  that  the  petitioners  could 
and'oTm.    not  Prove  against  the  estate  of  the  bankrupts,  because 
Green,  the  other  co-contractor,  was  solvent;  for  it  is  dear, 
that  these  parties  being  joint  owners  of  a  ship,  were  merely 
joint  contractors,  and  not  partners.   The  Commissioners 
have  admitted  the  petitioners  to  prove,  under  the  62nd 
section  of  the  6  Geo.  4.  c.  16.,  merely  for  the  purpose 
of  voting  in  the  choice  of  assignees,  and  assenting  to  or 
dissenting  from  the  certificate ;  but  the  petitioners  re- 
pudiate that  proof. 

Mr.  Anderdon,  for  the  assignees.  The  point  in  this 
case  is  entirely  new.  I  contend,  that  there  is  outstanding 
joint  property,  and  cannot  agree  to  the  proposition  urged 
on  behalf  of  the  petitioners,  that,  because  the  ships  are 
not  joint  property,  the  freight  therefore  is  not  so.  In 
all  actions  for  the  recovery  of  freight,  the  action  must  be 
brought  in  the  names  of  all  the  ship  owners.  The 
cases  cited  have  no  application,  for  the  62nd  section 
puts  the  petitioners  out  of  Court.  The  parties  were 
liable  respectively  as  joint  owners,  not  in  partnership, 
but  as  against  each  member  of  the  bankrupt  firm  as  a 
part  owner.  If,  therefore,  any  right  of  proof  can  be 
founded  on  the  proposition  urged  by  the  other  side,  it 
must  be  against  the  bankrupts,  in  the  character  of 
separate  owners,  and  cannot  stand  as  a  proof  against 
the  joint  firm  of  the  three.  But  a  separate  creditor  can- 
not come  in  competition  with  the  joint  creditors,  nor  can 
a  joint  creditor,  while  there  is  one  sixpence  of  joint 
property  to  be  administered,  prove  against  the  separate 
estate. 

(«)  1  Mont.  Deac.  &  D.  235. 
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Mr.  Wood,  in  reply.  1 8 IQ. 


Ex  parte 

Sir  John  Cross.  This  is  a  case  of  joint  contract  by  anjE^^ 
four  persons ;  and  the  petitioners  ask  to  prove,  against 
the  joint  estate  of  three  of  the  four  joint  contractors,  for 
the  amount  of  the  debt  contracted  by  the  four.  This 
certainly  cannot  be  done.  The  petition  must  therefore 
be  dismissed,  with  costs. 

Petition  dismissed,  with  costs. 


dm rt  of  Bank- 
Ex  parte  T.  D.  Taylor.— In  the  matter  ot  Thomas  ruptcy, 

Basinghall 

Morgan.   Stre*t, 

23th  October. 

THE  question  in  this  case  was,  whether  a  joint  creditor         B.  dis- 

*  solve  their  part- 

of  the  bankrupt  and  his  late  copartner,  who  had  proved  oership,  when 

B.  assigns  all 

his  debt  against  the  separate  estate  of  the  bankrupt,  was  the  joint  pro- 
entitled  to  receive  dividends  on  his  proof.    The  point  among  which 
had  been  argued  before  one  of  the  learned  Commissioners  f^the  finnX 
of  the  Court  of  Bankruptcy,  who  now  delivered  the  eoVTuTno^ 
following  judgment: 

given  to  the 
debtors.  A. 

Mr.  Commissioner  Evans.    In  this  case,  the  bank-  and  b.  severally 

become  bank* 

rupt  and  his  brother  had  been  in  partnership  together,  'tipt.  Held, 

that  a  joint  ere* 

They  dissolved  partnership  on  the  30th  September  1841,  ditor,  who  had 

proved  under 

and  it  was  regularly  gazetted.    All  the  partnership  pro-  the  separate  fiat 
perty  was  assigned  to  the  bankrupt,  who  covenanted  to  enUUed  to  re?* 
discharge  all  the  debts  due  by  the  partnership.  Amongst  £  ^p^* 
the  other  assets  of  the  partnership,  there  were  debts  due 
to  the  firm ;  no  notice  of  such  assignment  was  given  to 
the  debtors ;  the  value  of  such  debts  is  about  50/. ;  both 
partners  have  become  bankrupt ;  this  bankrupt  in  April 
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1842.  184-2,  and  the  other  in  May  184&  The  creditor,  who 
eT^c  seeks  to  receive  a  dividend  on  his  proof,  was  a  creditor 
Taylor.     Qf  the  two;  and  he  c\&\mSt  on  tjj€  allegation  that  there  b 

no  joint  property  or  solvent  partner.  His  demand  to 
receive  dividends  is  resisted,  on  the  ground  that  the 
debts  already  mentioned  constituted  joint  property,  do 
notice  of  the  assignment  having  been  given  to  the  debtors. 
The  partnership  having  been  dissolved  before  the  bank 
ruptcy,  the  62nd  section  of  6  Geo.  4.  c.  16.  does  not 
apply,  according  to  the  case  of  Ex  parte  Morris{a\ 
which  appears  to  me  correctly  decided.  The  rule  esta* 
Wished  by  a  variety  of  cases  is,  that  a  joint  creditor 
cannot  prove  on  the  separate  estate  of  one  of  his  debtors 
for  the  purpose  of  receiving  dividends,  unless  there  was 
no  joint  property  or  solvent  partner,  in  which  case  the 
joint  creditor  might  prove  and  receive  dividends.  Thi; 
exception  appears  to  me  to  be  framed  to  meet  such  ca* 
as  the  present,  where,  by  dissolution  of  the  partnership 
and  assignment  of  the  partnership  property,  the  joint 
creditors  are  deprived  of  that  fund,  which  they  them- 
selves  had  helped  to  form,  and  to  which  they  looked  to; 
payment.  Were  it  not  for  the  question  of  the  debt; 
assigned,  the  right  to  receive  dividends  appears  clear 
For  what  could  be  more  unjust,  than  that  the  separate 
creditors  under  this  estate  should  possess  themselves  ot 
all  the  property  of  the  joint  creditors,  and  that  the  joint 
creditors  should  not  in  any  way  participate  in  it? 

The  whole  question  therefore  is,  whether  these  debts 
can  be  considered  joint  property.  If  the  assignment  was 
made  bona  fide,  and  that  is  not  questioned,  the  partner- 
ship property  became  the  separate  property  of  the  bank- 


(a)  1  Mont.  208. 
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ruptj  Ex  parte  Ruffin(a),  Ex  parte  Williams(b).  Had  1842. 
both  the  partners  remained  solvent,  whose  property  £x  part0 
would  they  be  but  the  bankrupt's  ?  It  is  true,  that,  if  a  T*VL0B 
joint  fiat  were  taken  out  against  both  the  partners,  these 
debts  would  pass,  as  being  in  the  use,  order,  and  dispo- 
sition of  the  two ;  but  that  would  not  make  them  the 
joint  property  of  the  two.  The  debtors,  whose  debts 
were  assigned,  could  not  now  dispute  successfully  pay- 
ing their  debts  to  the  assignees  of  this  bankrupt.  In 
equity,  the  consent  of  the  debtors  is  not  necessary,  to 
make  the  assignment  of  the  debt  valid.  Even  if  these 
debts  could  be  considered  joint  property,  or  quasi  joint 
property,  the  next  question  is,  whether  it  is  such  pro- 
perty as  ought  to  defeat  the  joint  creditors'  claim.  In 
the  case  of  Ex  parte  Peake(c),  Lord  Eldon  says,  "  If, 
in  point  of  fact,  there  is  joint  property,  whether  to  the 
amount  of  5/.  or  5*.,  it  is  an  answer  to  this  application. 
Convenience  requires  that  the  established  practice  of  the 
Court  should  be  understood  and  adhered  to.  If  the 
property  alleged  to  exist  in  this  instance  be  of  such  a 
nature,  and  in  such  a  situation,  that  any  attempt  to 
bring  it  within  the  reach  of  the  joint  creditors  must  be 
deemed  as  desperate,  or  in  point  of  expense  an  unwar- 
rantable attempt,  that  would  authorise  a  departure  from 
the  rule;  in  truth,  there  would  then  be  no  joint  property." 
To  the  same  effect  is  Ex  parte  Birley  (d). 

In  Ex  parte  Hill(e)t  Lord  Eldon  says,  "joint  effects 
means  such  as  are  under  the  administration  of  assignees 
to  administer ;  not,  as  in  this  case,  where  the  only  joint 
effects  are  those  pledged  to  the  petitioner."    In  this 

(a)  6  Ves.  1 19.  (d  )  2  Mont.  Dea.  &  D.  364. 

(6)  1 1  Ves.  3.  (0  2  New  Rep.  191,  note  (a), 

(e)  2  Rom,  64. 
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1842.       case,  it  is  perfectly  clear,  that,  if  a  joint  fiat  were  swd 
Ex  parte      out»  lne  creditors  could  never  receive  one  farthing. 
Taylor.         por  tnege  reasons>  \  should  decide,  that  the  joint 

creditors  in  this  case  ought  to  be  admitted  to  receive  i 
dividend  on  this  separate  estate  ;  but  the  case  of  Ei 
parte  Leaf  (a)  is  a  decision  expressly  in  point,  and  con- 
trary to  the  decision  I  should  otherwise  feel  myself 
called  upon  to  make ;  and  were  that  case  uncontradicted, 
I  should,  after  having  expressed  my  dissent,  have  not- 
withstanding refused  the  application,  in  deference  to  that 
authority.  But  in  a  case  of  Ex  parte  Gltucott(b\  which 
is  reported  in  the  Jurist,  and  which  report  I  have  ascer- 
tained to  be  correct,  the  Court  of  Review  is  reported  i« 
having  decided  that  debts,  similarly  circumstanced  u 
the  present,  are  not  the  joint  property  of  the  original 
partners ;  at  least,  that  is  the  conclusion  I  draw  from  it, 
as  the  petition  states,  "that  under  any  circumstances  it 
is  submitted,  that  even  should  it  be  decided  that  your 
petitioners,  the  said  Maty  Glascott,  George  Minslunt 
Glascott,  and  Thomas  Glascott,  are  not  entitled  to  the 
proceeds  of  the  stock,  yet  they  are  nevertheless  en- 
titled to  the  book  debts  of  and  belonging  to  the  said 
joint  estate  of  the  said  bankrupts,  unless  it  can  be 
shown,  that  the  debtors  from  whom  the  said  book  debts 
are  owing  had  notice  of  the  assignment and  the  peti- 
tion was  wholly  dismissed.  As  it  appears  to  me,  tbal  the 
Court  is  correct  in  its  last  decision,  I  think  I  am  not 
infringing  the  rule  I  have  laid  down  as  to  interfenng 
with  the  decisions  of  the  superior  Courts,  by  allowing 
the  creditors  in  the  present  case  to  receive  dividends. 
I  should  be  very  sorry  to  have  it  supposed  I  have  wj 

(a)  1  Dcac.  176. 

(b)  See  Ex  part*  Gurney,  r*  Glaucott,  ante,  p.  541. 
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doubt,  that  in  case  such  joint  fiat  had  issued,  these  debts 
would  not  pass,  as  being  in  the  use,  order,  and  disposi- 
tion of  the  two,  or  that  any  other  evidence  would  be 
necessary  than  that  of  the  debtors.  The  debtors  be- 
lieved, that  the  debts  due  by  them  continued  the  pro- 
perty of  the  two.  And  what  would  have  been  the  result 
of  a  notice  of  assignment  being  given  to  the  debtors  ? 
The  necessary  result  would  have  been,  that  these  debtors 
would  have  immediately  known  that  the  assignor  was  in 
difficulties,  and  would  have  communicated  that  opinion 
to  all  persons  who  asked  their  opinion.  So,  in  the  case 
of  a  policy  of  insurance  on  the  life  of  a  person,  if  such 
person  assign  it,  and  do  not  give  notice  to  the  office,  the 
directors  or  clerks  believe  him  to  be  the  owner,  and 
would  state  such  to  be  the  fact  to  any  persons  inquiring 
as  to  his  circumstances ;  but  if  notice  of  such  assignment 
were  given,  the  result  would  necessarily  be,  that  the 
directors  or  clerks  would  consider  him  a  man  in  difficulty, 
and  would  so  represent  him  to  any  person  making  in- 
quiries as  to  his  circumstances. 

Nothing  in  my  judgment  can  be  more  fatal  to  the 
morality  and  prosperity  of  the  trading  community,  than 
the  encouragement  of  secret  assignments  of  property  or 
fraudulent  preferences. 


1842. 

Ex  parte 

Taylor. 
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1842. 


Ex  parte  Brown.— In  the  matter  of  James 

WeUminter,  PUTTOCK.  

November  3. 

Where  a  Com-   1  HIS  was  a  petition  of  the  creditor  who  had  sued  oat 


missioner  re-  .  ,  . 

fused  to  adjudi-  the  hat,  praying  that  the  Court  would  declare  that  the 
rupVy,Cteca£s"e  evidence  taken  before  the  Commissioner  was  sufficient  to 
^iiirih?11*"  enable  him  10  declare  thc  Party  a  bankrupt,  or  that  the 
r1f„nr„°i,ihhe  Court  would  direct  the  fiat  to  be  referred  to  some  other 

trading,  which 

appeared  to  the  Commi  sooner.    The  fiat  issued  on  the  26th  of  June, 

Court  to  be 

sufficient ;  it     describing  the  bankrupt  as  "  of  Epsom,  in  the  county  of 

was  recom-  *  *  J 

mended  that  the  Surrey,  Scrivener,  Gas-man,  Dealer  and  Chapman."  It 

matter  should 

be  submitted  to  appeared  that  the  bankrupt  held  ten  shares  in  "  the  Epsom 
a  Sub-Division  and  Ewcll  Gas  Company ;"  which  was  established  in 
sembu,  that  June  1839,  for  the  purpose  of  lighting  those  places  with 
coe:Xry°La  gas.  The  company  was  not  incorporated  by  charter  or 
act  of  parliament,  but  was  formed  by  a  joint  stock  deed 
of  copartnership,  and  consisted  of  certain  holders  of  three 
hundred  shares  at  10/.  each,  who  with  the  bankrupt 
signed  thc  partnership  deed.  There  was  no  dispute 
as  to  the  petitioning  creditors  debt,  or  the  act  of  bank- 
ruptcy, which  were  clearly  established ;  the  only  ques- 
tion being  in  regard  to  the  trading.  It  was  proved 
by  the  secretary  of  the  company,  that  the  business 
commenced  in  1840,  and  consisted  in  buying  large 
quantities  of  coal,  from  which  they  extracted  gas,  and 
contracted  with  the  inhabitants  of  Epsom  and  Ewell  for 
the  supply  of  gas,  from  which  the  company  derived  an 
annual  profit.  It  was  also  sworn  by  another  witness, 
who  was  well  acquainted  with  the  dealings  of  the  com- 
pany, that,  besides  the  gas,  they  manufactured  tar  and 
coke,  which  they  sold  to  various  customers,  and  that  they 
also  bought  lamps  and  gas-meters,  which  they  let  out  to 
hire.     The  Commissioner  thought  that  this  was  not 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 


759 


satisfactory  evidence  of  the  trading,  and  refused  to  adju- 
dicate. 

Mr.  Bacon,  in  support  of  the  petition.  The  Commis- 
sioner's refusal  to  declare  the  party  a  bankrupt  has  left 
the  petitioner  no  alternative,  but  to  come  to  this  Court ; 
not  asking  an  adjudication,  but  a  reference  to  another 
functionary  to  adjudicate  on  the  trading ;  the  evidence  of 
which,  it  is  submitted,  is  quite  sufficient. 

Sir  John  Cross.  This  is  the  first  case  of  the  kind, 
that  has  occurred  since  the  establishment  of  this  Court. 
I  do  not  give  any  opinion  at  present  on  the  case;  but  if 
the  Commissioner  was  wrong,  the  petitioner  had  certainly 
no  remedy  but  to  come  to  this  Court ;  for  the  refusal  to 
adjudicate  would  amount  to  a  denial  of  justice,  if  this 
Court  could  not  interfere.  Mr.  Barber  informs  me,  that 
two  or  three  cases  of  this  kind  have  occurred  before  Lord 
Eldon,  who,  though  he  feared  to  encourage  other  appli- 
cations of  a  similar  nature,  nevertheless  gave  relief,  by 
directing  the  commission  to  another  list  of  Commissioners. 
Here,  without  deciding  whether  the  party  was  a  trader, 
or  not,  there  is  clearly  a  case  deserving  consideration. 
I  should  recommend  that  the  matter  should,  in  the  first 
instance,  be  submitted  to  the  Sub-division  Court;  and  the 
learned  Commissioner,  will  probably,  on  its  being  men- 
tioned to  him,  make  such  an  arrangement.  If  requisite, 
the  matter  may  be  mentioned  again. 


1812. 


Ex  j arte 
Buiwn. 
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Meuminstt,,         I"  the  matter  of  Benjamin  Waterhouse.  

Nov.  3. 

Certificate       JVlR.  Bacon  applied  to  the  Court  for  an  Order,  that 
the  bankrupt     the  bankrupt's  certificate  might  be  allowed,  without  the 
iT.rpBrod°uctionD  production  of  the  usual  affidavit  of  conformity,  required 
of  aDthi'rddparty  ^rom  tne  bankrupt.    The  fiat  issued  in  April  1836;  and 
tir^oni'lfcre.  lt  *as  sworn»  that  the  bankrupt  had  been  for  several 
^°r?y  obtained  years  absent  from  tn,s  country,  and  was  at  present  en- 
gaged in  a  merchant  vessel  on  the  coast  of  China.  The 
certificate  is  dated  on  the  29th  October  last.    In  Ex 
parte  May  (a),  where  the  bankrupt  was,  by  reason  of 
lunacy,  incompetent  to  make  the  usual  affidavit  of  his 
certificate  being  obtained  without  fraud,  it  was  allowed 
to  be  made  by  some  other  person.    In  the  present  case, 
a  solicitor,  employed  by  a  relative  of  the  bankrupts,  has 
made  an  affidavit,  that  the  signatures  of  the  several  cre- 
ditors, who  have  signed  the  certificate,  were  obtained 
fairly  and  without  fraud. 

Sir  John  Cross.  1  think  that  will  do;  and  that,  on 
the  production  of  this  affidavit  at  the  office,  the  certifi- 
cate may  be  allowed. 

(a)  Autt,  381. 
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18+2. 

Ex  parte  Samuel  Henry  Thompson,  Thomas  Steuart 
Gladstone,  Murray  Gladstone,  Millicent  Anne 
Hinde,  Robert  Gladstone  and  Frances  Georoina 
Gladstone  his  Wife,  and  Charlotte  Augusta 
Hinde.— In  the  matter  of  Robert  Derham,  Walter  „  Mortn 

Sir  George  ttote, 

Alan  Hinde,  and  James  Derham.  Dm.  28,  1841. 

and 

Jan.  17,  1842. 

THIS  was  a  petition  for  leave  to  enter  a  claim  for  By  a  partner- 

_ .        ,         .....  ,      ship  deed  a 

54,000/.  against  the  joint  and  separate  estates,  and  a  partner  coiitled 
claim  for  3000/.  against  the  separate  estates  of  two  of  tbVwpUaUnd0 
the  bankrupts,  and  for  an  order  to  stay  the  dividend  K^roUh^we 
until  the  hearing  of  a  cause  in  which  the  petitioners  ^"j^g* 
sought  to  establish  a  lien  upon  part  of  the  estate  of  the  ff ^^jjj ' 
bankrupts.  that  J«  eV*tt 

*  should  at  his 

In  June  1829,  William  Hinde,  since  deceased,  entered  death  be  ae- 

1  cured  to  his 

into  partnership  with  the  bankrupts,  for  the  purpose  of  representatives 

by  a  mortgage 

carrying  on  the  business  of  worsted-spinners,  he  having  on  the  partner- 

p      "     '       •  -i  «i  •    .•  ,     .     »hip  property, 

for  some  time  previously  carried  on  a  similar  trade  in  he  haviug  power 
partnership  with  other  persons.    At  the  time  of  his  wVuncor^ 
entering  into  partnership  with  the  bankrupts,  he  was  lo^cMed*™0* 
entitled  to  certain  freehold  and  leasehold  estates,  mills,  Jj *  {^""ji/Ji1* 
warehouses  and  machinery  which  were  used  for  the  pur-  JjyjJJJJ  "^t' 
pose  of  carrying  on  the  business  both  by  the  former 
and  the  new  partnership.  ic?t«d  by  his 

widow  and  one 
of  his  partners, 

whom  he  appoints  bis  executrix  and  executor,  but  directs,  that,  during  the  minonty  of  the 
sons,  and  after  providing  for  their  maintenance,  the  mii  plus  pro  fits  of  his  share  should  fall 
into  his  residuary  estate.  At  his  death,  the  sons  being  minors,  the  business  is  carried  on  as 
before,  the  testator's  representatives  taking  his  place,  but  not  taking  or  calling  for  any  security 
for  the  debt  due  to  his  estate  in  respect  of  the  excess  of  capital  advanced  by  him.  On  the 
widow  dying,  and  the  surviving  part  nets  becoming  bankrupt,  Htitl : 

1.  That  there  could  be  no  right  of  proof  on  behalf  of  the  testator's  estate  against  the  joint 
estate  of  the  surviving  partners,  in  respect  of  this  debt. 

2.  That,  even  if  there  could,  those  interested  in  the  testator's  estate  were  not  entitled  to 
have  (be  dividends  staged,  or  a  fund  reserved,  till  the  hearing  of  a  cause  which  was  to  decide 
upon  their  right  to  a  lien  on  the  partnership  propeity,  in  respect  of  this  debt ;  the  legal  right 
of  tbe  general  body  of  creditors  to  a  dividend  never  being  delayed  at  the  instance  of  a 
creditor  claiming  a  pieferencc,  except  in  clear  case*,  or  where  his  equity  is  manifestly  pre* 

it. 


VOL.  II.  3f 


Digitized  by  Google 


762  CASES  IN  BANKRUPTCY. 

1842.         Articles  of  partnership  were  accordingly  executed  to 
Ex  parte     tne  following  effect : 

wdothe3™.  First'  k  was  Provided'  that  the  partnership  should 
continue  till  June  14th  1845,  and  that  the  freeholds  and 
leaseholds,  mills,  warehouses  and  machinery  should  be 
considered  as  divided  into  twenty  equal  parts,  and  u 
belonging  to  the  partners  in  the  following  proportions, 
namely,  ^  Jths  to  William  Hinde,  ^ths  to  Robert  Dur- 
ham, yVths  to  Walter  Alan  Hinde,  and  ^ths  to  Jam 
Derham. 

The  fourth  clause  provided,  that  William  Hinde  should 
from  time  to  time,  in  addition  to  the  sum  or  sums  to  be 
advanced  by  the  other  partners,  advance  such  further 
sum  as  might  be  necessary  for  carrying  on  the  trade. 

The  fifth  clause  provided,  that  the  other  partners 
should  from  time  to  time  advance  such  sum  as  they 
should  respectively  find  it  convenient  to  do. 

The  sixth  clause  permitted  William  Hinde  to  with- 
draw capital  in  proportion  to  the  advances  made  by  the 
other  partners,  and  that  in  the  mean  time  the  sura  of 
61,846/.  10*.,  being  the  value  of  the  real  and  personal 
estate,  stock  in  trade  and  effects,  should  be  considered 
as  the  capital  of  William  Hinde. 

The  tenth  and  eleventh  clauses  gave  each  partner 
51.  per  cent,  per  annum  on  his  capital,  and,  in  addition 
thereto,  certain  fixed  annual  sums  for  his  personal 
services ;  the  latter  sums  to  be  paid,  without  regard  to 
the  amount  of  the  profits  or  loss  of  the  joint  trade,  or 
even  if  there  should  not  be  any  such  profits.  Subjec* 
to  these  payments,  the  profits  were  to  be  divided  into 
twenty  equal  parts,  eleven  of  which  were  to  belong  to 
William  Hinde,  three  to  Walter  Alan  Hinde,  three  to 
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James  Derham,  and  the  remaining  three  to  Robert 
derham.  Ex  parte 

By  the  thirteenth  clause  it  was  provided,  that  any  one  JriJEIJ 
or  more  of  the  partners  might,  with  the  consent  of  the 
others  of  them,  advance  to  the  joint  trade  any  further 
sum  of  money,  which  was  to  be  a  charge  on  the  capital 
stock  and  profits  of  the  partnership,  and  to  bear  interest. 

The  twenty-fifth  clause  provided,  that,  in  case  of  the 
death  of  any  of  the  parties  before  the  expiration  of  the 
term  limited  for  the  duration  of  the  partnership,  the  sur- 
viving partner  should,  from  time  to  time  during  the  re- 
sidue of  the  term,  pay  to  the  widow  or  children  of  the 
deceased  partner,  as  he  by  his  will  should  direct,  for  the 
benefit  of  his  widow  and  children,  a  certain  annual  sum, 
such  sum,  in  the  event  of  the  decease  of  William  Hinde, 
being  the  annual  sum  of  400/. 

The  twenty-sixth  clause  provided,  that,  if  William 
Hinde  died  before  the  expiration  of  the  partnership, 
leaving  a  son  or  sons,  he  should  be  at  liberty  to  nomi- 
nate or  appoint  such  son  or  sons  to  succeed  him  to  ^th 
parts  of  the  joint  trade,  and  the  capital  and  future  gains 
and  profits  thereof ;  but  neither  his  sons,  nor  his  repre- 
sentatives, were  to  be  at  liberty  to  interfere  in  the  ma- 
nagement of  the  affairs  of  the  partnership ;  and  one- 
fourth  of  the  profits  was  to  belong,  in  that  case,  to  such 
son  or  sons ;  and  the  other  three-fourth  parts  to  Walter 
Alan  Hinde,  James  Derham,  and  Robert  Derham. 

The  twenty-eighth  clause  provided,  that,  in  case  of 
the  decease  of  William  Hinde  before  the  expiration  of 
the  partnership,  the  surviving  partners,  if  two  or  more 
of  them  should  be  then  living,  should  take  and  purchase 
the  share  and  interest  of  William  Hinde  in  the  freehold 
and  leasehold  estates  belonging  to  the  partnership,  and 

3f2  m 


Digitized  by  Google 


764 


CASES  IN  BANKRUPTCY. 


1 8  *2.  the  machinery,  utensils,  stock  in  trade,  dehts  and  effects 
^J"^     thereof,  not  disposed  of  to  any  of  his  children,  at  such 

and  otbero  SUm  °r  8Ums  °^  monev  as  tne  8arae  wcre  or  appeared  to 
have  been  valued  at  the  time  of  the  last  annual  valu- 
ation thereof;  and  such  surviving  partners  should,  within 
one  month  next  after  such  decease,  or  as  soon  after- 
wards as  circumstances  would  permit,  execute  to  the 
executors  or  administrators  of  William  Hinde  a  good 
and  sufficient  mortgage  or  mortgages  of  the  freehold 
and  leasehold  estates  of  the  partnership,  subject  to  any 
existing  incumbrances,  and  also  the  joint  and  several 
bond  of  the  surviving  or  continuing  partners,  for  securing 
to  the  executors  of  William  Hinde  his  share  of  the  part- 
nership estates,  stock  and  effects,  with  interest  at  5/.  per 
cent,  per  annum,  in  addition  to  the  annual  sum  payable 
to  his  widow,  in  manner  following,  viz.  1500/.  at  the 
end  of  each  succeeding  year,  with  interest;  provided 
that  no  yearly  payment  of  the  said  capital  of  WiUim 
Hinde  should  be  made,  or  become  payable,  to  his  exe- 
cutors or  administrators,  until  the  year  1 835  ;  and  that, 
if  there  should  not  be  two  of  the  partners  living  at  his 
decease,  the  partnership  should  be  dissolved,  as  if  it  had 
expired  by  effluxion  of  time. 

The  thirty-first  clause  provided,  that,  upon  the  giving 
and  executing  of  such  mortgage  and  bonds  as  aforesaid, 
the  heirs,  executors,  or  administrators  of  the  deceased 
partner  should  convey,  assign,  and  assure  the  part  or 
share,  and  all  the  estate,  right,  title  and  interest  of  such 
deceased  partner  of  and  in  the  freehold  and  leasehold 
estates,  machinery,  stock,  debts  and  effects,  and  the 
profits  and  gains  of  the  then  current  year  in  which  such 
partner  died,  unto  the  surviving  partners,  their  or  his 
executors,  administrators,  or  assigns,  or  as  they  should 
direct  and  appoint. 
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Upon  the  execution  of  these  articles)  the  freehold  1842. 
estates  were  conveyed  by  Wm.  Hinde,  so  as  to  become  kT^c 
vested,  as  to  ^ths  in  himself,  and  as  to  the  other  -&ths  in  arJ*Ph£* 
his  partners  equally.    By  a  memorandum  dated  Feb.  7, 
1832,  and  signed  by  the  partners,  some  alterations  were 
made  in  the  articles ;  and,  among  others,  it  was  provided 
that  William  Hindes  share  should  be  ^ths,  Robert 
Derhams  ^\jths,  James  Derham's  ^ths,  and  Walter  Alan 
Hindes  -^ths.    And  it  was  agreed  that  William  Hindes 
capital  was  not  to  be  commenced  paying  out  until  six 

years  after  his  death,  but  if  a  sum  from  £  (a)  to  £5000 

should  be  required  before,  the  concern  were  to  use  their 
best  endeavours  to  pay  out  the  same.  Upon  the  execu- 
tion of  this  memorandum,  corresponding  conveyances 
were  made  of  the  freehold  estates  of  the  concern. 

The  partnership  was  carried  on,  in  conformity  with 
these  articles,  till  the  death  of  William  Hinde,  who  by 
his  will,  referring  to  the  power  given  him  by  the  articles 
to  dispose  of  -j^ths  of  the  profits  of  the  concern,  declared 
it  to  be  his  desire,  that  the  business  might  be  conducted 
and  carried  on  by  his  surviving  partners  in  such  manner 
as  would  be  most  conducive  to  the  interests  of  them- 
selves  and  families,  as  well  as  to  the  interest  and  advan- 
tage of  the  testator's  own  family ;  and  he  directed  that 
the  share  and  interest  reserved  for  his  sons  might  be 
divided  or  appropriated  to  and  for  the  use  of  the  whole, 
or  any  two  or  one  of  his  sons,  in  such  shares  and  pro- 
portions, and  at  such  time  or  times,  and  in  such  manner 
and  subject  to  such  alteration  and  restriction  from 
time  to  time  during  the  remainder  of  the  term,  as  the 
testator's  wife  and  James  Derham,  and  the  survivor  of 
them,  might  think  expedient  and  proper,  and  as  circum- 

(«)  This  xvas  lefi  in  blank. 
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1842.      stances  and  the  conduct  of  the  testator's  sons,  or  any  of 
them,  should  warrant    The  testator  however  declared 

Ex  parte 

Thompson     his  then  present  intentions  to  be,  that,  if  his  son  Thoma* 

and  others.  _ 

Foster  Hinde  should  live  and  conduct  himself  properly 
in  business,  he  should  have  the  whole  of  the  said  fire- 
twentieth  shares  on  attaining  twenty-one,  being  charged 
with  interest  for  the  capital  belonging  to  the  testator's 
estate ;  and  that  no  more  of  the  profits  were  to  be  paid  to 
the  use  of  the  testator's  sons  during  their  minorities  than 
should  be  necessary  for  their  maintenance  and  education, 
but  that  the  residue  thereof,  if  any,  should  accumulate 
and  form  part  of  the  residue  of  the  testator's  estate 
and  effects ;  and,  on  the  expiration  of  the  copartnership, 
or  upon  any  renewal  or  alteration  thereof,  the  testator 
desired  that  some  one  or  more  of  his  sons,  if  then  living, 
might  be  admitted  to  a  share  or  shares  of  the  said  busi- 
ness upon  fair  and  equitable  terms.  And  the  testator 
appointed  Ann  Hinde,  William  Lambe,  James  Derham, 
and  Robert  Derham  executors  and  trustees  of  his  will. 

William  Hinde  died  January  14*th,  1834,  and  the  will 
was  proved  by  Ann  Hinde,  his  widow,  and  James  Der- 
ham, alone.  The  children  of  William  Hinde,  who  sur- 
vived him,  were  all  infants  at  the  time  of  his  death, 
except  Millicent  Ann  Hinde  and  William  Buck  fa 
Hinde,  the  latter  of  whom  died  a  few  months  aAer  his 
father.  No  mortgage  or  bond  was  given  by  the  surviT- 
ing  partners  to  the  representatives  of  William  Hhtdi, 
for  the  amount  of  his  share  and  interest  in  the  partner- 
ship estates,  stock  in  trade,  or  effects  at  the  time  of  his 
decease;  nor  did  it  appear  that  his  personal  represen- 
tatives ever  required  that  any  such  mortgage  or  bond 
should  be  given.  The  partnership  business  was  carried 
on  by  the  surviving  partners,  one  of  whom  also  acted  as 
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partner  in  his  capacity  of  personal  representative  of  1842. 
William  Hinde.  Immediately  on  the  death  of  William  Expwie 
A*  an  account  was  opened  with  the  partnership  in 
the  name  of  his  executors  in  the  private  ledger,  in  which 
account  his  estate  was  credited  with  interest  on  the 
amount  of  capital  from  time  to  time  considered  as  his 
estate,  and  also  with  ^ths  of  the  net  profits,  and  debited 
with  ^yths  of  the  loss. 

Ann  Hinde  died  in  June  1835 ;  and  on  the  23d  Dec. 
1839  the  fiat  was  issued. 

The  petitioners,  except  Robert  Gladstone,  as  repre- 
senting in  part  the  residuary  estate  of  William  Hinde, 
together  with  Joshua  Bryer  Hinde,  filed  a  bill  in  Chan- 
cery against  the  surviving  executor  and  the  assignees  to 
have  the  will  established  and  the  trusts  thereof  carried 
into  effect,  and  for  the  administration  of  the  estate,  and 
to  have  the  benefit  of  an  equitable  lien  or  charge  on  the 
freehold  and  leasehold  property  and  machinery  of  the 
partnership  for  the  amount  due  to  the  testator's  estate 
from  the  partnership ;  and  for  a  sale ;  and,  in  case  of 
deficiency,  that  the  parties  interested  in  the  residuary 
estate  might  be  declared  entitled  to  stand  as  creditors  for 
the  amount  of  such  deficiency  against  the  joint  estate 
of  the  bankrupts,  and  also  against  their  separate  estates 
respectively,  and  for  the  appointment  of  some  one  to 
prove  for  such  amount  under  the  bankruptcy ;  and  that, 
until  the  amount  could  be  ascertained,  the  assignees 
might  be  ordered  to  set  apart  a  sufficient  sum  to  answer 
the  amount  of  the  said  debt,  or  that  the  plaintiffs  might 
be  authorised  to  enter  a  claim  against  the  bankrupt's 
estate  for  such  amount. 

Application,  also,  had  been  made  to  the  Commis- 
rs  to  admit  the  claim  of  the  petitioners,  which 
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JjJ^  the  Commissioners  declined  to  do.  They  however  post- 
Ex  parte  poned  making  a  dividend,  to  afford  the  petitioners  an 
andoitai.  opportunity  of  getting  the  suit  in  Chancery  heard.  But, 
before  the  hearing  could  take  place,  the  assignees  ad- 
vertized dividend  meetings  on  the  joint  and  separate 
estates  of  the  bankrupts  for  the  29th  and  31st  days  of 
December  1841  ;  whereupon  the  present  petition  was 
presented,  praying  that  the  Commissioner  might  be 
directed  to  allow  a  claim  to  be  enforced  on  behalf  of 
the  estate  of  William  Hiude,  as  well  against  the  joint  as 
against  the  separate  estates  of  the  bankrupts  respectively, 
or  otherwise  against  their  separate  estates,  for  54,000/  , 
and  to  reserve  a  sufficient  sum  to  answer  the  dividends 
upon  the  amount  of  such  claim,  in  case  it  should  be 
proved  as  a  debt ;  or  that  the  Commissioners  might  be 
ordered  to  suspend  the  declaring  of  any  dividends  till 
after  the  hearing  of  the  cause  of  Thompson  v.  Derham. 

Dec.  27, 1841.  The  petition  came  on,  by  special  leave,  to  be  heard 
before  Sir  George  Rose  on  the  27th  of  December  1841, 
when  his  Honour  dismissed  the  petition,  and  ordered  the 
costs  of  the  assignees  to  be  paid  out  of  the  estate.  On 
the  30th  of  December  1841  the  plaintiffs  in  the  Chancery 
suit  applied  by  motion  to  Vice-Chancellor  Ifigram  for 
an  injunction  to  restrain  the  assignees  from  paying  any 
dividends  until  the  hearing  of  the  cause ;  but  the  Vice- 
Chancellor,  without  deciding  whether  he  had  jurisdiction 
to  interfere  (a),  refused  the  motion ;  whereupon  the  pe- 
titioners applied  to  the  Court  of  Review  for  a  rehearing 
of  the  present  petition,  which  now  came  on  to  be  reheard 
accordingly. 

(a)  See  1  Hare,  358. 
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Mr.  Russell,  and  Mr.  Mylne,  were  in  support  of  the  1842. 


Petltl0n-  Ei  parte 

Thompson 
aod  others. 

Mr,  Bethell,  and  Mr.  Barlow,  for  the  assignees.        Jan.  n,  1842. 


His  Honour  intimated  his  opinion,  that,  if  the  ques- 
tion were  still  brought  before  him  upon  the  right  of  the 
petitioners  to  prove,  as  asserted  upon  their  former  appli- 
cation,— or  upon  their  unqualified  right  to  prove,  with- 
out such  direction  incidental  and  essential  to  their  claim, 
as  the  due  administration  of  assets  in  bankruptcy  re- 
quired,—he  must  leave  them  to  work  out  their  equities 
in  the  cause,  and  could  not  interfere.  But  that,  if  they 
considered  it  advisable  to  amend  the  prayer  of  the  peti- 
tion, so  as  to  ask  for  such  directions  as  the  case  re- 
quired, he  would  permit  the  petition  to  stand  over  for 
that  purpose,  restraining  the  assignees  in  the  mean 
time. 

At  the  instance  of  the  petitioners,  and  with  the  con- 
sent of  the  assignees,  it  was  then  agreed  that  the  peti- 
tion should  be  taken  as  so  amended.  It  was  accordingly 
re-heard ;  and  it  was  agreed,  that,  in  settling  the  minutes 
of  the  order,  the  undertaking  to  amend,  and  the  general 
demand  for  relief  as  to  the  Court  might  seem  right, 
should  be  taken  as  virtually  to  sustain  the  Order. 

Sir  George  RosE(a). — The  circumstances  stated  upon 
this  application  present  a  case  of  some  complexity,  but 

(a)  The  bearing  of  ibis  case  having  taken  place  at  his  Honour's  private 
house,  the  Reporters  were  not  present  when  the  above  judgment  was  deli* 
vered  j  but  they  have  been  furnished  with  the  shorthand  writer's  transcript 
of  it,  which  has  been  kindly  revised  by  his  Honour. 
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Thompson 
and  others. 


1842.  of  no  very  great  difficulty,  whether  it  is  to  be  regulated 
upon  the  principles  and  practice  peculiar  to  a  mere 
question  of  particular  proof,  or  upon  the  principles  and 
practice  applicable  to  marshalling  between  classes  of  cre- 
ditors, and  classes  of  estates,  in  the  administration  of 
assets  by  assignees,  as  officers  of  the  Court,  and  as  trus- 
tees amenable  to  the  jurisdiction  in  bankruptcy.  In 
that  latter  mode  of  dealing  with  it,  the  judge  must  en- 
deavour to  place  himself  precisely  upon  the  same  ground 
as  would  sustain  the  directions  of  a  Court  of  Equity,  had 
the  same  questions  between  the  same  parties  arisen  in  i 
suit.  The  facts  are,  that  in  June  1829,  William 
Hinde,  deceased,  entered  into  partnership  with  J<m$ 
Derham,  Robert  Derham,  and  Walter  Allan  Hinde,  the 
three  latter  persons  being  the  parties  under  whose  fut 
this  application  is  made.  The  partnership  was  esta- 
blished by  articles  of  that  date,  and  was  to  continue 
until  June  1845.  The  property  which  constituted  tk 
capital,  as  far  at  least  as  it  comprised  the  feeehold  and 
leasehold  buildings,  utensils,  and  machinery,  that  is,  the 
corpus,  or  plant,  of  its  establishment,  belonged  to  Wil- 
liam Hinde,  This  he  dedicated  as  capital  to  the  con- 
cern in  portions,  of  which,  reserving  i^ths  to  himself, 
he  distributed  the  remaining  ^ths  amongst  his  partners. 
The  business  was  commenced,  and  was  carried  on  until 
the  death  of  William  Hinde,  without  any  departure  from 
the  articles,  either  by  express  contract,  or  by  contract  to 
be  implied;  except  that  the  time  of  taking  the  stock,* 
circumstance  not  material,  was  altered,  and  except  thai 
another  alteration,  in  my  opinion  most  material,  was 
adopted,  namely,  that  no  part  of  William  Hinde  s  capital 
was  to  be  withdrawn  until  six  years  after  his  death.  In 
the  mean  time,  it  was  to  remain,  as  in  fact  it  did  remain. 
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subject  to  the  interests  created  by  his  will,  entitled,  in  1842. 
the  first  place,  to  interest  as  a  sum  lent,  and  to  profits 
as  capital  invested;  surely  a  fact  of  some  little  import-  ^dother* 
ance  in  a  question  between  parties  claiming  under  the 
will  of  William  Hinde  against'  the  creditors  of  that  busi- 
ness, in  which,  by  such  his  contract  with  his  partners, 
the  capital  was  to  be  so  continued.  Of  the  other  cove- 
nants and  provisions,  it  seems  necessary  to  notice,  that 
William  Hinde  was  to  bring  into  the  partnership  such 
further  capital,  in  money,  as  might  be  necessary  beyond 
the  sums  which  the  other  partners  were  to  bring  in; 
and  it  was  provided  (surely  a  proviso  most  important  in 
the  same  view  of  the  case),  as  between  the  parties  claim- 
ing under  this  will  against  the  creditors,  that,  in  the 
event  of  the  death  of  any  partner  within  the  term,  the 
surviving  partners  were  to  pay  to  the  widow  of  the  de- 
ceased partner  an  annuity,  which,  in  the  event  of  the 
death  of  William  Hinde,  was  fixed  at  400/.;  and  WiU 
liam  Hinde  might  also  appoint  one  or  more  of  his  sons 
to  succeed  him  as  to  -&th  parts  of  the  business ;  such 
son,  however,  was  not,  nor  was  the  representative  of 
William  Hinde,  to  interfere  in  the  management  of  the 
partnership;  but  the  other  partners  were  to  be  at  liberty 
to  make  such  alterations  in  the  style  or  firm  as  they 
should  think  fit.  The  profits  of  the  partnership,  subject 
to  the  allowances  to  widows,  and  the  payment  of  inte- 
rest, were  to  be  divided  into  four  parts,  one  of  which 
was  to  belong  to  such  son  as  should  be  taken  into  the 
business,  and  the  remaining  parte  to  the  other  partners, 
and  their  representatives.  And  then  came  the  clause, 
upon  which  the  great  importance  of  this  case  had  been 
deemed  to  depend,  viz.  that  in  case  of  the  decease  of 
William  Hinde  before  the  expiration  of  the  term,  the 
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and  others. 


1842.  surviving  partners  should  purchase  his  interest  in  the 
Ex  parte  freehold  and  leasehold  estate,  machinery,  utensils,  stock 
in  trade,  debts,  and  effects,  which  should  not  be  dis- 
posed of  to  any  of  his  children,  at  such  sum  as  the  same 
appeared  to  have  been  valued  at  the  time  of  the  last 
stock-taking,  and  should,  within  six  months  after  his  de- 
cease, or  as  soon  afterwards  as  circumstances  would 
admit,  execute  to  his  executors  or  administrators  a 
mortgage  of  the  freehold  and  leasehold  estates,  part  o; 
the  capital  of  the  said  partnership,  and  also  their  joint 
and  severral  bonds  for  securing  to  his  executors  the 
amount  and  share  of  the  capital  in  the  partnership 
estates,  with  interest  at  51.  per  cent.  Let  it  here  be  ob- 
served, that  this  stipulation  for  giving  the  mortgage  and 
bond  was  to  secure  capital,  which  it  was  also  provided 
should  remain  in  the  concern  for  six  years  after  the 
death  of  William  Hinde,—su\d  as  during  that  time  with 
participation  of  profits, — of  course  with  the  consequence? 
which  result  from  participation,  and  out  of  which  profits, 
moreover,  the  widow  of  William  Hinde  was  to  receive 
4O0/.  a  year.  Under  these  articles  the  business  was  car- 
ried on  until  January  1834,  when  fVilliam  Hinde  died. 
The  annual  stock-taking  in  June  preceding  shewed  the 
then  account  of  his  share  and  interest  in  the  concern 
to  be  upwards  of  41,000/.,  and,  of  course,  as  between  the 
parties  themselves  and  their  respective  representative*, 
both  executors  and  assignees,  to  be  taken  (save  as  far  as 
under  the  provisions  of  the  articles  applicable  to  it  tbey 
are  at  liberty  to  challenge  its  correctness)  at  that  valua- 
tion. William  Hinde,  by  his  will,  after  adverting  to  the 
articles  of  copartnership,  expresses  his  particular  desire 
that  the  trade  may  be  conducted  and  carried  on  by  bis 
surviving  partners  in  such  manner  as  might  be  mo" 
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conducive  to  the  interest  of  themselves  and  families,  as  1842. 
well  as  to  the  interest  and  advantage  of  his  own  family;      Ex  parte 
and  he  expressed  his  wish,  that  one  of  his  sons  (without,  2nd°S. 
however,  naming  which)  should  be  taken  into  the  busi- 
ness. 

Now  upon  this  it  may  be  observed,  that,  if  the  effect 
of  the  articles  of  partnership  was  to  leave  (and  I  think 
it  would  be  difficult  to  say  that  the  effect  of  them  was 
not  to  leave)  the  property  of  William  Hinde,  after  his 
death,  subject  to  the  contingencies  of  the  trade  during 
such  time  that  they  were  so  continued  with  participation 
of  profits, — it  would  be  exceedingly  difficult,  from  his  will, 
to  raise  a  different  operation,  or,  as  between  the  parties 
claiming  under  that  will,  and  his  personal  representa- 
tives, participating  in  the  profits  of  a  business  carried  on 
in  compliance  with  that  will,  to  raise  a  breach  of  trust, — 
the  very  foundation  of  this  application, — a  fortiori,  to 
raise  a  breach  of  trust  against  creditors  entitled  by  ope- 
ration of  law,  upon  principles  applicable  to  persons  par- 
ticipating in  profits  of  a  trade,  and  applicable  also  to 
parties  so  participating,  whether  regarded  as  partners, 
either  dormant  or  apparent.  The  question  then  arises, 
what  are  those  principles,  as  applicable  to  the  state  of 
circumstances  existent  in  this  bankruptcy,  both  as  to  the 
property  and  to  the  individuals?  AnnHinde,  the  widow, 
and  James  Derham,  then,  and  until  now,  one  of  the 
partners,  proved  the  will.  The  business  was  continued 
ns  before,  further  than  as  qualified  by  the  interest  of  the 
parties  taking  under  the  will  of  the  deceased,  of  whom 
the  widow  and  executrix  was  one.  No  mortgage  bond 
was  demanded  nor  given  for  the  41,000/.,  the  amount 
of  William  Hinde's  share,  ascertained  at  the  last  stock- 
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1842.      taking.    In  1835,  Ann  Hinde,  and  James  Dcrham,ti* 
ETpIrtc     otner  executor>  8ti^  continued  in  the  uninterrupted  baa- 
J*f*l^    ness  carried  on  in  the  same  way,  with  accounts  pending 
between  it  and  the  testator's  estate;  the  testator's  pro- 
perty still  employed  in  it  until  December  1839,  when 
the  fiat  issued;  and  we  fire,  therefore,  now  to  ask,  vh: 
was  the  operation  of  law  upon  the  testator's  property  so 
continued,  and  against  the  parties  so  continuing  it! 
Have,  or  have  not,  the  creditors  of  the  four  a  right  to 
treat  the  property  so  involved  as  assets  of  the  trade,  and 
the  personal  representatives  so  employing  it  as  liable  to 
them,  as  traders,  with  the  usual  election  as  against  dor- 
mant partners?    And  have  not  the  creditors  of  the  four 
a  right,  if  the  property  is  to  be  taken,  as  I  think  it 
ought  to  be  taken,  as  the  joint  property  of  the  testator 
and  his  partners,  to  marshal  their  proof  against  the 
assets  which  thus  constitute  the  capital  of  the  firm; 
having  regard  to  the  right  of  election  which  a  creditor 
has  against  a  dormant  partner,  and  to  the  question,  ho* 
far  so  much  of  the  property,  as  was  of  a  mere  chattel 
character,  was  within  the  order  and  disposition  of  the 
three?    Now,  looking  at  the  state  of  things  ending  at 
this  bankruptcy,  the  creditors  admissible  are,  first,  the 
creditors  of  the  four;  secondly,  the  creditors  of  the 
three,  such,  in  either  case,  by  direct  contract,  or  by 
election  against  a  dormant  partner;  thirdly,  the  credi- 
tors separately  of  the  individual  partners.  The  property 
to  be  administered  amongst  these  classes  of  creditors  is, 
first,  the  joint  property  of  the  four ;  secondly,  the  joint 
property  of  the  three,  of  which,  except  by  the  effect  of 
reputed  ownership,  there  is  probably  none,  and  in  that 
case,  but  little;  and,  thirdly,  the  separate  properties  of 
the  individuals.  The  present  petitioners,  claiming  under 
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the  will,  and  through  the  legal  title  of  the  surviving  exe-  1842. 
cutor, — he  himself  one  of  the  partners,  and  one  of  the 
bankrupts,— endeavour  to  establish  a  proof  against  the 
joint  estate  of  the  three,  and  the  several  estates  of  the 
individual  bankrupts.  Both  these  proofs,  under  no 
state  of  circumstances,  could  they  possibly  accomplish. 
But  have  they  a  case  of  election?  that  is,  have  they  a 
case  of  proof  against  the  three?  For,  against  the  indivi- 
duals, I  think  their  claim,  subject  to  regulation,  is  ad- 
missible. If  I  cannot  see  my  way  to  a  proof  against  the 
three,  of  course,  I  could  not  restrain  the  dividends  (as 
here  asked)  as  against  the  creditors  of  the  three,  upon  a 
claim  which  presupposes  a  right  ultimately  to  prove 
against  those  three,  and  which  proceeds  upon  the  mis- 
taken ground,  that,  subject  to  the  lien,  the  property  of 
William  Hinde  had,  at  the  bankruptcy,  become  the  pro- 
perty of  the  three.  On  this  supposition,  they  came  be- 
fore the  Court  in  Bankruptcy,  seeking  to  prove  a  debt, 
and  at  the  same  time  insisting  upon  the  benefit  of  a  lien 
on  property;  asserting  a  right,  after  the  deduction  of  the 
security  which  they  were  elsewhere  enforcing  against 
the  general  assets,  by  special  interference  and  protection. 

The  first  question,  therefore,  I  had  to  consider,  was, 
whether,  as  a  mere  question  of  provable  debt,  I  could 
see  my  way  to  a  proof?  If  I  could  not,  upon  what  pos- 
sible principle  could  I  permit  a  claim  to  be  entered,  or 
could  I  restrain  dividends  under  this  fiat  (now  in  opera- 
tion since  1839)  to  the  prejudice  of  the  general  creditors, 
whose  legal  rights  ought  not  to  be  delayed  by  an  equity, 
unless  manifestly  preponderant  ?  I  had  no  difficulty  in 
concurring  with  the  Commissioners,  that,  as  against  the 
estate  of  the  three,  there  was  no  provable  debt  at  all, 
and,  against  the  individuals  no  proof,  until  after  the 
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184?.      securities  should  have  been  realized  and  the  accounts 
E*  parte     taken,  for  the  purposes  of  such  individual  proof. 
Md°oibm.  was        tnat  there  was  a  breach  of  trust  in  omitting 

to  take  a  security,  and  in  continuing  the  property  in 
the  business  after  the  death  of  William  Hindi.  I  can- 
not  accede  to  that  opinion.  But,  take  it  to  be  a  breach 
of  trust, — how  was  it  the  joint  breach  of  trust  of  the 
three?  How  is  a  claim  to  be  raised,  by  or  through  the 
widow  and  the  partner  executor,  against  the  three,  affect- 
ing three  jointly,  or  the  joint  property  of  the  thrtt, 
if  any,  in  respect  of  this  breach  of  trust  ?  It  was,  if  a 
breach  at  all,  the  joint  breach  of  trust  of  the  four,  and 
the  several  breaches  of  trust  of  the  individuals  dttriy 
the  life  of  the  widow.  And,  after  the  death  of  WUUom 
Hinde,  in  what  manner  (regard  being  had  to  the  partner- 
ship articles  and  to  the  will)  could  Hinde  s  property 
have  been  dealt  with,  or  the  interest  of  the  parties  ha« 
been  protected,  otherwise  than  as  by  operation  of  lav 
it  was  protected,  and  is  now  protected?  Surely,  the 
petitioners  ill  considered  their  own  position,  in  asserting 
that  there  was  a  breach  of  trust  by  the  three,  through 
the  effect  of  which  the  property  of  William  Hinde  had 
been  so  received  by  the  bankrupts,  and  had  been  so 
converted  from  its  continuing  character  of  capital  of  the 
four,  as  to  make  it  the  property  of  the  three,  and  tbns 
to  raise  an  assumpsit  against  the  three  as  for  money  had 
and  received  to  the  use  of  the  testator's  estate,  or  as  for 
a  breach  by  the  three,  resolvable  into  damages  capable 
of  being  liquidated  into  monies  numbered.  For,  unless 
I  could  look  at  it  in  that  way,  what  right  had  I  to  let  in 
a  proof,  or  a  claim  protective  of  dividends  against  the 
three  ?  But,  supposing  I  could  have  seen  my  way  to  a 
proof  against  the  three,  still  it  was  a  proof  in  respect  ol 
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which  the  claimants  contended  that  they  had  a  large  lien      18  t2- 
upon  the  freehold  and  leasehold  property.    Now  it  was     Ex  parte 
quite  new  to  me,  that,  in  favour  of  a  creditor  so  claiming  ioj°othe!s. 
to  be  privileged  and  preferred,  I  was  to  stay  the  divi- 
dend of  the  other  uncovered  creditors,  until  such  time 
as  the  claimant  should  be  enabled  first  to  establish,  and 
afterwards  clearly  to  account  for,  such  his  preference  in 
diminution  of  his  proof. 

It  is  true,  that,  upon  an  equitable  claim,  the  Court 
allows  a  creditor  to  make  it  available  and  to  prove  for 
the  difference ;  but  this  is  an  indulgence  of  the  Court, 
not  in  the  ordinary  administration  of  bankruptcy ;  nor 
am  I  aware  that  the  Court  has  ever  gone  so  far  as  to 
admit  a  proof,  or  postpone  the  dividend,  until  the  cre- 
ditor asserting  an  equity  can  perfect  his  preference  over 
other  creditors.  If  he  is  in  a  condition  to  make  his 
equity  available,  and  to  prove  for  the  difference,  be  it 
so ;  he  is  admitted  to  do  it,  and  the  Court  will  assist 
him  within  reasonable  limits  to  accomplish  it.  But,  if 
parties  have  so  placed  themselves,  with  a  hold  upon  the 
property  against  bankrupts,  so  as  to  leave  it  a  question, 
whether  they  can  retain  their  hold  upon  that  properly 
against  creditors,  or  without  its  being  previously  ap- 
plied in  reduction  of  their  proof,  the  law  must  take  its 
course.  There  is  no  reason,  cither  in  equity  or  prac- 
tice, why  the  general  creditors  should  be  delayed.  My 
opinion  therefore  was  (upon  a  question  simply  of  proof ), 
that  there  was  no  case  for  a  proof  against  the  three 
jointly;  that,  if  there  was  such  proof  against  the  three, 
it  was  covered  by  preference,  which  the  claimants  must 
have  offered  to  realize  and  make  available,  in  reduction 
of  proof,  before  they  were  entitled  to  retain  dividends 
against  the  general  creditors.    My  principal  ground, 
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1842.      however,  upon  this  part  of  the  case  was,  that  there  wa.; 

E*  part*     m  trutn  no  "B*1*  of  proof  against  the  three. 

The  same  observations  will  not  apply  with  equal  con- 
clusiveness to  the  other  part  of  the  prayer  (which  how- 
ever was  not  pressed  before  me),  namely,  the  proof  again*: 
the  several  estates,  as  to  which  I  have  already  expressed 
my  opinion,  that,  sub  modo,  such  proof  was  admissible. 
In  arriving,  however,  at  the  conclusion  that  there  was  5 
proof  against  the  individual  partners,  I  could  not  lose 
sight  of  the  very  important  equities,  which,  beyond  the 
mere  question  of  proof,  obviously  affected  the  adminis- 
tration of  this  property  in  the  bankruptcy,  and  whicb 
called  for  directions  applicable  to  the  property,  as  1 
species  of  property  available  amongst  creditors,  as  a  class 
of  creditors,  according  to  their  legal  rights  of  ranking.  In 
this  view  of  it,  I  am  now  called  upon  to  make  such  order, 
as  under  these  circumstances  1  should  deem  right,  be- 
tween parties  coming  in  now  under  this  jurisdiction  in 
bankruptcy,  with  equities  incidental  to  proof,  and  affect- 
ing assets  to  be  administered  by  assignees  in  bankruptcy: 
and  I  am  prepared  to  declare  my  opinion,  that,  as  be- 
tween these  parties  and  the  assignees,  as  representing  all 
the  estates  at  and  from  the  death  of  William  Hi»de, 
his  capital  is  to  be  dealt  with  as  continued  in  the  on- 
interrupted  business  in  which  he  himself  had  been 
engaged;  that  the  effect  of  the  bankruptcy  upon  this 
continued  business  was  the  same  as  if  it  had  then  ex- 
pired by  effluxion  of  time,  the  property  to  be  administered 
as  that  of  the  four,  until  all  claims  against  it  had  been 
worked  out ;  and  that  then  (of  course,  including  tl* 
lien  claimed  by  the  petitioners)  it  resolved  itself  into 
the  several  estates  of  the  component  individuals.  Tbere 
might,  or  might  not,  be  property  of  the  three ;  but,  as 
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far  as  such  property  (subject  to  any  question  as  to  mere 
chattels  that  might  arise  out  of  reputed  ownership)  was  £Z  parte 
predicated  of  that  which  had  been  the  property  of  the  ^doth^ra. 
four,  it  never  could  have  that  character ;  and  this  was 
a  state  of  things,  which,  in  regard  to  the  interests  of 
the  creditors  seeking  relief  under  the  bankruptcy,  the 
Court  was  bound  not  to  lose  sight  of,  viz.  how  far,  as 
including,  or  not  including,  a  dormant  partner,  or  as 
against  the  property  of  the  four,  so  involved  in  the 
business,  or  as  against  the  property  of  the  three,  if  any, 
they  ought  to  shape  their  proofs,  in  order  to  work  out 
for  themselves  the  most  available  dividend.  The  as- 
signees must  be  restrained  from  applying  any  part  of 
the  property  of  the  four,  otherwise  than  as  was  pointed 
out  by  the  order.  The  accounts  of  the  partnership  must 
be  taken,  in  order  to  ascertain  what  is  due  to  the  pe- 
titioners from  the  partnership,  and  some,  or  one,  of  them 
must  be  at  liberty  to  prosecute  this  order.  As  an  element 
in  this  account,  the  last  stock-taking  of  41,000/.  is  to 
be  taken  to  their  credit,  further  than  as  the  same  may 
be  varied  under  the  provision  of  the  partnership  deed 
for  that  purpose.  The  petitioners  are  entitled  to  have 
the  subjects  of  their  security  realized  and  applied  in 
reduction  of  the  balance,  and  to  prove  for  the  residue 
(if  any)  against  the  separate  estates  of  the  respective 
bankrupts.  And,  in  the  event  of  the  realized  securities 
being  more  than  sufficient  to  cover  what  may  be  due  to 
them,  the  assignees  will  be  entitled  to  the  surplus,  to 
be  proportionably  applied  as  the  separate  estate  of  the 
respective  bankrupts.  This  Order  must,  of  course,  be 
without  prejudice  to  any  other  lien  which  may  be  claimed 
by  any  other  parties  against  the  bankrupt's  estates,  and 
indeed  leaves  the  question  of  any  other  lien  unaffected. 
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So  much  of  this  petition,  as  seeks  to  prove  against  the 
three,  must  be  dismissed,  and,  sa?e  as  to  that  part  of  it, 
all  parties  are  to  take  their  costs  of  this  application  out 
of  the  estate.  And  the  Order  may  be  entered,  should 
the  Judge  of  the  Court  (in  which  the  causes  respec- 
tively are)  think  fit,  with  the  Registrar  of  the  Court  of 
Chancery,  there  to  be  dealt  with  as  for  the  purposes  of 
such  suits  respectively,  as  it  may  be  deemed  expedient 
and  right. 


Wtttmintter, 
Nov.  4. 

A  creditor  can- 
not petition  for 
payment  of  a 
dividend,  unlets 
the  dividend 
declared  subi 
quent  to  the 
proof  of  bis 
debt. 


Ex  parte  Lee.  

THIS  was  the  petition  of  a  creditor,  praying  that  the 
assignees  might  be  ordered  to  pay  him  the  dividends  on 
his  proof.  The  petitioner  had  obtained  an  Order,  thai 
he  might  be  at  liberty  to  go  in  and  prove  his  debt,  and  be 
entitled  to  receive  dividends  thereon,  not  disturbing  any 
former  dividend,  and  he  had  since  proved  his  debt, 
according  to  the  terms  of  the  Order;  but  the  proof  was 
not  made  until  after  a  dividend  had  been  declared. 


Mr.  Elmsley,  in  support  of  the  petition. 


Sir  John  Cross.  There  must  be  an  Order  of  divi- 
dend subsequent  to  the  proof,  to  entitle  the  creditor  to 
present  this  petition.  He  should  apply  to  the  assignees 
to  call  a  meeting  of  the  Commissioners,  to  declare  a  divi- 
dend on  this  proof. 

Mr.  Elmsley  then  requested  that  the  petition  might 
stand  over. 
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Sir  John  Cross.   I  see  no  reason  why  the  petition  1842. 
should  be  ordered  to  stand  over.   The  former  Order  Exparte 
remains  in  force,  of  which  the  petitioner  has  still  the 
benefit.    He  has  proved  his  debt,  and  all  that  he  wants 
now  is,  that  a  dividend  shall  be  declared  upon  his  proof. 


Ex  parte  Christopher  Graham  and  others — In  the 

matter  of  Edwin  Turner  and  John  Ogden.   Wutmimter, 

Nov.  4. 

THIS  was  the  petition  of  several  creditors,  on  behalf  of  A.  carries  on 
themselves  and  all  other  the  separate  creditors  of  the  a  grocer  sepa. 

ii  m  •  i»  i  •  t  rately,  and  also 

bankrupt  lurner,  m  respect  ot  his  separate  business  as  that  of  an  iron- 
a  grocer,  praying  that  they  might  be  permitted  to  prove  n°e™h1p  whK." 
against  the  joint  estate  of  the  two  bankrupts.  tofte)*?*' 
It  appeared  that  Turner  had,  up  to  July  1840,  carried  Jf t";hs^u0sf 
on  separately  the  business  of  a  grocer  and  tea-dealer  at  ^grocery 

r  J  °  business,  and 

Leeds,  when  he  sold  off  the  stock  and  retired  from  that  retires  wholly 

from  that  trade, 

business.    In  the  year  1836  he  purchased  there  an  iron-  investing  the 

proceeds  in  llie 

foundry  business,  in  which  the  other  bankrupt  Ogden  iron-fou  diy 

business,  which, 

was  only  at  first  employed  as  a  journeyman ;  and  the  with  the  excep- 

...  i        .    .    tion  of  a  small 

petitioners  stated,  that  they  were  not  aware,  when  their  sum  brought  in 
debts  were  contracted,  that  Turner  himself  had  embarked  Jted'the3  whole 
in  that  business.    The  iron-foundry  business  was  after-  ^j."^^;?8 
wards  carried  on  under  the  firm  of  Turner.  Ogden  8c  Co.;  A  i0'?* fia*  >» 

issued  against 

but,  with  the  exception  of  a  small  sum  brought  in  by  a.  and  B.  six. 

teen  months 

Ogden,  Turner  found  all  the  money  for  carrying  on  the  after  a.  had  re. 

.  ,  .     tired  from  bis 

business ;  Ogden  being  paid  journeyman  s  wages  at  the  separate  jrocery 
rate  of  thirty  shillings  a  week,  and  receiving  one-fourth 

that  the  crcdi* 

share  of  the  profits.    The  capital  of  Turner  in  the  iron- 


trade  could  not 
prove  against 

sistiug  of  various  sums  advanced  by  him  from  time  to  ^jf*^1* 


foundry  business  amounted  to  the  sum  of  8242/.,  con-  vfi 
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1842.  time,  the  principal  part  of  which  arose  from  the  asset 
of  the  grocery  business.  When  Turner  retired  from  the 
andA"h  M  fP*0Ce|,y  business,  the  amount  of  debts  he  had  contracted 
in  that  business  was  about  6000/.,  for  three-fourths  of 
which  sum  the  credit  had  not  then  expired ;  and  the 
petitioners  alleged,  that,  by  means  of  such  credit  not 
having  expired,  they  had  before  the  bankruptcy  no  op* 
portunity  of  suing  for  their  respective  debts,  or  taking 
any  effective  steps  to  prevent  any  misapplication  by 
Turner  of  the  funds  arising  from  the  grocery  business. 
Turner  alone  drew  the  drafts,  and  accepted  the  bills,  re- 
quired for  the  purposes  of  the  iron  foundry  business, 
and  also  received  the  monies  and  managed  the  accounts 
of  such  business ;  Ogden  in  no  way  interfering  therein. 

On  the  14th  Nov.  1841  a  joint  fiat  issued  against 
Turner  and  Ogden,  under  which  various  joint  credi- 
tors of  the  iron-foundry  business  had  proved  their  debts 
to  the  amount  of  7000/.,  but  no  dividend  had  been  yet 
declared. 

The  petitioners  alleged,  that  Turner  had  a  very  small 
separate  estate,  which  was  wholly  insufficient  for  the 
payment  and  satisfaction  of  their  debts,  and  that  they 
would  be  quite  remediless,  unless  they  were  permitted  to 
prove  their  debts  against  the  joint  estate.  When  the 
petitioners  applied  to  make  such  proof,  the  Commis- 
sioners refused  to  admit  it,  except  under  the  direction  of 
the  Court  of  Review. 

The  prayer  was,  that  the  petitioners  might  be  at 
liberty  to  prove  their  debts,  and  receive  dividends  there- 
on, pari  passu,  with  the  joint  creditors  of  the  two  bank- 
rupts ;  and  that,  until  the  petitioners  should  be  enabled 
to  make  such  proof,  the  declaration  of  a  dividend  should 
be  stayed. 
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Mr.  Anderdon,  and  Mr.  Collins,  in  support  of  the 
petition.  The  present  case  does  not  come  strictly  with- 
in that  class  of  cases  where  there  is  separate,  but  no 
joint  estate.  Here  Turner  was  alone  the  monied  man, 
the  other  partner  having  no  capital.  The  ground  on 
which  this  petition  is  founded  is  on  a  principle  of 
equity,  that  there  was  but  one  fund,  which  ought  to  be 
administered  as  it  existed  before  the  bankruptcy.  The 
fund  liable  to  the  creditors  of  the  grocery  trade  consti- 
tuted the  fund  for  carrying  on  the  iron-foundry  business. 
It  would  be  therefore  very  hard,  if  the  joint  creditors  of 
the  latter  concern  were  to  carry  away  full  payments  of 
twenty  shillings  in  the  pound,  from  a  fund  which  exclu- 
sively belonged  to  one  partner,  of  whom  the  petitioners 
were  creditors  under  his  previous  trading,  when  a  balance 
of  1400/.  stood  in  his  banker's  hands.  The  case  calls 
for  equitable  intervention,  for,  though  in  the  bankrupt 
firm  there  was  a  community  of  profits,  there  was  a  sole 
and  exclusive  ownership  of  the  property,  which  was 
originally  liable  to  the  debts  of  the  petitioners. 

Mr.  Kenyon  Parker,  and  Mr.  Amphlett,  contra,  were 
stopped  by  the  Court. 

Sir  John  Cross.  I  can  discover  no  principle  of 
equity  in  this  case  to  warrant  a  departure  from  the 
general  rule.  It  was  not  denied,  that  all  the  property 
belonged  to  the  joint  estate,  as  dedicated  to  the  business 
of  the  iron-founders.  The  assignees  had  a  right  to 
possess  that  fund,  and  administer  it  according  to  the 
practice  in  bankruptcy  ;  this  Court  having  no  power  to 
alter  the  established  rule,  under  which  joint  creditors 


1842. 


Ex  parte 
Graham 
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have  a  right  to  look  to  joint  estate,  and  separate  credi- 
Ex  pane     t°rs  to  separate  estate. 

Guam  am 
and  others. 

Mr.  Anderdon  submitted,  that,  as  it  was  a  great  hard- 
ship upon  the  petitioners,  and  the  dividend  was  post- 
poned by  the  Commissioners  to  enable  the  parties  to 
make  any  application  to  this  Court,  the  petition  ought 
not  to  be  dismissed  with  costs. 

Sir  John  Cross.  The  Court  does  not  consider  that 
there  is  any  good  reason  for  making  this  case  an  excep- 
tion to  the  general  rule  as  to  costs. 

Petition  dismissed,  with  costs. 


Ex  parte  John  Archer— In  the  matter  of  Moses 

Westminsttr,  NEW.  

Nov.  4. 

A.,  an  inn-      THIS  was  the  petition  of  a  creditor  to  prove  a  debt  of 

keeper,  assigns 

the  prem»esand  704/.,  which  had  been  rejected  by  the  Commissioners. 

furniture  to  B.,    _  ,  ..  .  ,nil  ,  n 

as  bis  successor  It  appeared  that  the  petitioner,  previous  to  1S4I,  nela 
places  his  son**  two  hotels  at  Great  Malvern,  in  Worcestershire,  the 
mino^with  B>  Foley  Arms,  and  the  Crown ;  and  that  he  in  that  year 
farj  fo  the  first  ma(*e  an  arrangement  for  transferring  the  business  of  the 

instance,  but  Crown  Hotel  to  the  bankrupt,  together  with  the  fixtures 
upon  tne  under-  *  '  © 

standing  that  he  ant|  furnjture,  upon  condition  that  the  petitioner's  sod, 

was  afterwards  >    r  r 

to  be  uken  in  as  who  was  a  minor,  should  become  eventually  a  partner  in 

a  partner.   1  he 

licence  is  trans-  the  concern.    The  son  was  only  at  first  to  receive  60/.  a 

ferred  to  B.  and 

A.'$  son  jointly  j  year,  and  to  be  afterwards  taken  into  partnership;  and 

and  B.  becomes  . 

bankrupt,  after  all  the  furniture  and  effects  on  the  premises  were  as- 
contracting  a 

large  debt  with  A. ;  the  proof  of  which  is  rejected  by  the  Commissioners,  on  the  ground  that 
A.  concealed  his  son's  minority,  and  thus  induced  parties  to  trust  the  bankrupt,  who  had  no 
capital.   Held,  that  the  Commissioners  weie  not  justined  in  rejecting  the  proof. 
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signed  to  the  bankrupt;  but  the  licence  was  transferred  1842. 
jointly  to  the  bankrupt  and  the  son  of  the  petitioner.     Ex  parte 
The  valuation  of  the  furniture,  which  was  effected  by  Amwm. 
the  petitioner's  agent,  amounted  to  603/.,  and  it  was 
made  out  to  the  joint  names  of  the  bankrupt  and  the 
petitioner's  son ;  but  it  was  sworn  that  this  was  by  mis- 
take, and  that  the  son's  name  was  afterwards  erased. 

The  objections  made  to  the  proof  were,  that  the  peti- 
tioner by  his  conduct  gave  persons  who  dealt  with  the 
bankrupt  cause  to  believe  that  the  petitioner  himself  was 
a  partner  with  him,  and  that  he  lent  himself  to  a  con- 
spiracy to  defraud  the  public,  by  concealing  the  fact  of 
his  son  being  a  minor.  It  appeared,  however,  that  dis- 
putes had  arisen  between  the  son  of  the  petitioner  and 
New,  previous  to  the  bankruptcy  of  the  latter,  and  that 
the  son  had  disclaimed  any  connection  with  him  as  a 
partner.  It  also  appeared  from  the  correspondence  be- 
tween the  petitioner  and  the  bankrupt,  that  the  bank- 
rupt, in  one  of  his  letters  to  the  petitioner,  asked  him 
what  security  he  wished  to  have  for  the  debt  which  the 
bankrupt  owed  him. 

Mr.  Anderdon,  and  Mr.  Greene,  in  support  of  the 
petition.  It  cannot  be  disputed  on  the  other  side,  that 
all  the  furniture  and  effects  of  the  Crown  Hotel  were 
bona  fide  sold  to  the  bankrupt,  and  there  is  no  proof 
whatever  of  any  fraudulent  connivance  on  the  part  of 
the  petitioner  to  deceive  the  creditors. 

Mr.  Bacon,  and  Mr.  F.  Bay  ley,  contrcL.  It  is  difficult 
to  know  what  was  the  real  dealing  between  these  parties; 
but  the  facts  of  the  case,  which  are  apparent,  form  a 
very  ingenious  mode  for  defrauding  creditors.  New 
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1 842.  was  originally  a  man  of  no  credit ;  and  he  afterwards  ^ 
Ex  parte  obtained  credit  from  his  supposed  partnership  with  the 
Archer.  petitioner,  a  belief  which  was  strengthened  by  the  peti- 
tioner's son  joining  New  in  the  business,  and  by  the 
transfer  of  the  licence  to  New  and  the  son  jointly.  If  the 
son  was  not  a  partner  with  New,  how  came  the  licence 
to  be  transferred  to  the  son  as  well  as  New?  For  the 
licence  ought  to  have  been  only  transferred  to  the  person 
to  whom  the  house  was  assigned.  One  of  the  bankrupts 
creditors  refused  to  supply  the  bankrupt  alone  with  goods, 
until  the  petitioner  stated  that  the  petitioner's  son  wai  a 
partner.  He,  therefore,  held  out  that  his  son  was  of 
age,  and  able  to  contract.  The  valuation  of  the  furni- 
ture, also,  was  made  out  to  the  joint  names  of  the  bank 
rupt  and  the  son,  as  the  purchasers ;  and,  though  it  is 
alleged  that  the  son's  name  was  inserted  in  the  valuation 
by  mistake,  it  is  not  stated  when  the  supposed  mistak* 
was  discovered. 

We  submit,  therefore,  that  the  proof  of  the  peti- 
tioner's debt  ought,  at  all  events,  to  be  postponed  until 
all  the  other  creditors  are  paid  in  full ;  for  he  is  respon- 
sible to  them  for  inducing  them  to  give  credit  to  the 
bankrupt,  and  ought  not  to  prove  in  competition  with 
them.  In  Neville  v.  Wilkinson{a)  an  injunction  wai 
granted  to  restrain  a  party  from  recovering  a  demand 
from  one  of  the  plaintiffs,  because  he  had  represent^ 
to  the  agent  of  the  other  plaintiffs,  that  there  was  no 
such  demand  existing.  And  they  cited  also  Mr.  Jus- 
tice Story* s  Treatise  on  Equity  Jurisprudence,  VoJ.  h 
page  165. 

Mr.  Anderdon,  in  reply,  was  stopped  by  the  Court. 

(«)  1  Brown  C.  C.  648. 
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Sir  John  Cross.  The  question  in  this  case  is,  whe-  1842. 
ther  the  petitioner  has  a  proveable  debt  against  the 
estate  of  the  bankrupt.  The  petitioner  states  all  the  Abcusk. 
particulars  of  the  debt  in  his  petition— that  there  were 
goods  furnished  by  him  to  the  bankrupt  to  the  amount  of 
100/.,  and  another  sum  for  money  lent;  and  there  is  no 
dispute  whatever,  as  to  the  amount  or  consideration  for 
the  debt.  The  bankrupt  also,  on  the  16th  April,  writes 
a  letter  to  the  petitioner,  in  which  he  thus  expresses 
himself: — "  What  particular  security  do  you  wish  to 
have  from  me  for  the  debt  I  owe  you  ?"  Now  was  there 
ever  more  distinct  evidence  of  a  separate  debt  owing  by 
any  individual,  than  what  this  letter  acknowledges? 
Then  what  is  the  answer  to  this  claim  ?  Why,  that 
there  was  a  partnership  between  the  bankrupt  and  the 
petitioner's  son.  No  doubt  that  such  a  partnership  was 
in  contemplation  ;  but  when  disputes  arose  between  the 
parties,  the  son  repudiated  the  partnership.  And,  as  to 
any  alleged  partnership  between  the  bankrupt  and  the 
petitioner,  I  am  of  opinion  that  there  was  none,  nor 
any  ground  for  supposing  that  there  was  any  fraudulent 
endeavour  of  the  petitioner  to  deceive  the  persons  deal- 
ing with  the  bankrupt.  I  therefore  think  that  the  peti- 
tioner is  entitled  to  prove  this  debt  under  the  fiat ;  and, 
as  he  has  been  put  to  the  expense  of  this  petition  by  a 
mistake  of  the  Commissioners,  I  think  he  ought  not  to 
suffer  from  that  mistake,  but  that  he  should  have  his 
costs  out  of  the  estate. 
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1842. 

Ex  parte  Peat — Id  the  matter  of  Raleigh,  Goode, 

WtatwumgUr,  and  HOLLAND.  

Set.  5. 

Tbtmtaotn-  THIS  was  the  petition  of  a  creditor,  who  had  sued  out 
rate  fat,  to  m  a  joint  fiat  against  the  three  bankrupts,  to  annul  three 

effect  to  a  tubte- 

'1Uetttio«otfiat,  separate  fiats  which  had  previously  issued  against  them. 

ihoulu  come  m 

out  of  Ux^oint  The  first  fiat  was  issued  against  Raleigh  on  the  5th 


estate  it  »uffi-  August,  the  second  against  Goode  on  the  16th  August, 
them.10  ?*y  the  third  against  Raleigh  and  Goode  on  the  17th  August, 
and  the  joint  fiat  against  the  three  on  the  18th  August 
The  only  point  raised  was,  as  to  which  estate  should  be 
ordered  to  pay  the  costs  of  annulling  one  of  the  separate 
fiats. 


Mr.  Dickinson,  for  the  petitioning  creditor  under  the 
separate  fiat  against  Goode,  applied  for  an  Order,  that  the 
costs  of  annulling  that  fiat  might  be  paid  out  of  the 
separate  estate  of  the  bankrupt  against  whom  it  was 
issued,  on  the  authority  of  Ex  parte  Brown  (a),  where 
it  was  held  that  a  joint  and  separate  creditor,  who  had 
sued  out  a  separate  commission,  and  had  proved  under 
it,  might,  upon  the  supersedeas  of  that  commission  in 
favour  of  a  subsequent  joint  one,  have  a  right  to  elect 
out  of  which  estate  he  would  be  paid  the  costs  of  the 
supersedeas. 

Sir  John  Cross.  I  see  no  reason  in  the  present  case 
for  directing  the  costs  to  be  paid  out  of  the  separate 
estate,  as  the  joint  estate  does  not  appear  insufficient  to 
pay  the  amount  of  the  costs. 


(•)  1  Rose,  43.1. 


-A 


Digitized  by  Google 


CASES  IN  BANKRUPTCY. 


789 


Mr.  Bacon  appeared  in  support  of  the  petition.  1842. 

Ex  parte 

Mr.  Anderdon,  and  Mr.  Smythe,  for  the  petitioning  P*AT- 
creditors  under  the  other  two  separate  fiats. 

Common  Order. 


MEUX  V.  SMITH.  WettmintUr, 

Jan.  17,  1843. 

Seager  v.  Smith.  g>™» 

Chancellor  of 
England. 

THE  facts  of  these  cases  are  stated  in  the  report  of  the  Brewers  agree  to 
hearing  of  the  motion  for  an  injunction,  ante,  vol.  1,  p.  to  enabieT^ 

QQfi  publican  to  pay 

%J%JKJ-  toe  conswera- 

The  case  now  came  on  to  be  heard,  and  both  parties  chaJ^Hbe^' 
had  gone  into  evidence,  but  nothing  material  was  add-  j"*of  a  public 

°  •  a  bouse,  on  tbe 

ed  to  the  facts  already  stated.  understanding 

*  tbat  as  soon  as 

tbe  lease  is 
executed, it 

Mr.  Bethell,  and  Mr.  Freeling,  for  the  plaintiffs  in  «ball  be  de- 

.  livered  to  and 

the  first  suit  above  mentioned.  deposited  witb 

the  brewers  as  a 
security  for  the 

Mr.  Swanston,  and  Mr.  Chandless,  for  the  plaintiffs  "eawTs^ccord- 
in  the  latter  suit.  !hf 'pubHwo  °as 

lessee,  but,  on 
its  execution,  is 

Mr.  J.  Russell,  Mr.  Anderdon,  and  Mr.  Shebbeare,  ^jjJJjiJ6 
for  the  defendants.  f te'y  t° t,,e 

brewer  s  agent, 
who  advances 
the  money.  A 

In  addition  to  the  cases  cited  on  the  former  hearing,  memorandum  is 

_  t  at  the  same  time 

Ex  parte  Browne  (a),  Ex  parte  Lees  (o),  Butler  v.  signed  by  the 

publican, 

(.>  15  V«.  472.  (I)  16  V«.  47J.  25ft,*. 

posit  to  have 

been  made  by  himself  for  the  above  purpose,  and  agrees  to  execute  a  legal  mortgage  by  way 
of  under-lease  when  required.  The  publican  turns  out  to  have  been  at  the  time  an  uncertifi- 
cated bankrupt.   Held,  tbat  the  brewers  bad  a  good  lien  against  his  assignees. 
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1  SiS.  Hohton  (a\  Ex  parte  Combe  (b\  Hes<e  v.  Stevenson  (c\ 
^CTT  S%ram  T-  The  Bamh  of  Scotland  ( d],  Ex  parte  Rucher  (<\ 
"J  Menx  t.  Smith  (f\  were  cited. 


Mr.  BetheU,  in  reply,  was  stopped  by  the  Court. 


The  Vice  Chancellor.    I  really  do  not  require  any 
further  argument ;  because  the  thing  appears  to  me  pretty 
much  in  the  same  light  as  it  did  when  the  matter  was 
brought  before  me  for  the  purpose  of  the  injunction; 
and  I  do  not  understand,  on  reading  over  the  Lord 
Chancellors  language,  and  which  is  stated  in  the  printed 
report,  that,  with  respect  to  that  which  constituted  the 
ground  of  equity,  his  Lordship  entertained  a  different 
opinion  from  me.    The  only  difference  of  opinion  was 
this,  that  I  perhaps  thought  the  case  so  clear,  that  it 
was  not  necessary  to  have  the  money  brought  into  Court; 
and  the  Lord  Chancellor  thought  that  it  might  be  open 
to  doubt,  and  therefore  did  order  the  money  to  be  brought 
into  Court ;  and  I  believe  that  was  the  sole  difference 
between  us.    But,  as  to  the  substance  of  the  case,  the 
point  respecting  the  injunction  was  one  on  which  he  en- 
tertained the  same  opinion  as  I  did ;  and  I  must  say  that 
I  entertain  the  same  opinion  now;  because  you  must 
look  at  the  transaction,  as  you  find  it  on  the  whole  of  the 
evidence.    I  am  perfectly  willing  to  admit,  that,  where  a 
matter  proceeds  on  the  footing  of  a  memorandum,  and 
that  is  the  transaction  between  the  parties,  the  Court 
will  not  give  liberty  to  persons  who  may  wish  to  do  it, 
to  alter  the  nature  of  the  evidence,  and  to  depart  from 

(a)  5  Bing.  N.  C.  128 ;  5  Scott,  798.  (d)  1  Dea.  746  j  2  M.  ic  A.  646. 
(fr)  17  Ve*.  369.  («)  1  M.  fit  A.  481 ;  3  Dea.  &  C.  704. 

(c)  3  Bos.  fic  P.  566.  (/)  1  M.  D.  fit  D.  39t>. 
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the  memorandum ;  but  here  I  am  obliged  to  take  the  1843* 

antecedent  and  the  subsequent  facts  altogether ;  and  it  mbux 

appears  to  me  to  be  distinctly  made  out,  that  the  appli-  s£n 

cation  was  first  of  all  made  by  Albin  to  Messrs.  Meux  Seaoer 

V. 

at  one  time,  and  to  Messrs  Seager  at  the  other,  to  ad-  Smith. 
vance  him  the  sum  of  1000/.  each,  for  the  purpose  of 
enabling  him  to  take  the  house  from  Mr.  Gurney.  They 
both  agreed  to  do  it ;  and  whether  there  was  more,  or 
less,  of  distinct  statement  or  apprehension  between  them 
as  to  the  mode  in  which  the  security  should  be  given, 
appears  to  me  to  be  quite  immaterial ;  because  you  must 
look  to  the  subsequent  evidence,  and  see  what  the  parties 
did.  Now  the  brewers  and  the  distillers  could  only 
have  from  Albin  that  sort  of  security  which  he  could 
give,  by  means  of  the  estate  which  he  was  to  take  from 
Gurney.  Whether  it  was  an  assignment  by  Gurney 
to  Albin  of  the  whole  lease  which  Gurney  had,  or  whe- 
ther it  was  an  underlease  from  Gurney  to  Albin,  was  per- 
fectly immaterial ;  that  was  a  matter  between  Gurney  and 
Albin;  and,  in  point  of  fact,  they  arranged  that  matter 
between  themselves,  that  it  should  be  an  underlease 
from  Gurney  to  Albin.  The  parties  met  on  the  13th  of 
September,  and,  there  having  been  the  previous  promise 
given  by  Messrs.  Meux  for  themselves,  and  by  Messrs. 
Seager  for  themselves,  that  they  would  advance  the  sura 
of  1000/.  each,  and  Gurney  being  indebted  to  them,  the 
whole  thing  is  completely  understood.  The  actual  ar- 
rangement was,  that  the  advance  to  Albin  should  be 
made  by  the  brewers  and  the  distillers  respectively 
writing  off  from  the  account  to  Gurney,  that  is,  paying 
to  Gurney,  each  of  them,  the  sum  of  1000/. ;  and  money 
paid  by  the  brewers  and  the  distillers  to  Gurney  at  the 
request  of  Albin, — or  money  set  off  in  favour  of  Gurney 
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1843.  to  diminish  his  debt,  at  the  request  of  Albin,— \n  point  of 
*  i  law.  seems  to  me  to  constitute  an  advance  to  Albin,  for 

Smith  which  Albin  would  be  responsible;  and  so  the  parties 
Siaceb  all  understood  it.  The  mode  in  which  the  transaction 
Smith.  was  accomplished  was  this,  that  on  a  given  day  the 
parties,  with  a  great  number  of  agents,  met,  and  then  the 
exhibit  M.  is  in  effect  a  direction  hy  Mr.  Callow  to  bis 
employers  to  give  Mr.  Gurney  1000/.  It  was  all  a 
simultaneous  transaction  that  the  two  papers  M.  and  N. 
were  delivered  to  Mr.  Gurney,  and  he  executed  the 
lease.  Now  whether  he  actually,  in  the  execution  of 
the  lease,  sealed  it  and  delivered  it  to  Hill,  the  clerk  of 
the  brewers'  solicitors,  or  sealed  it  and  said,  "  I  seal 
and  deliver  this  as  my  deed,"  and  then  delivered  it  to 
Hill,  does  not  appear  to  me  to  amount  to  any  substantial 
difference  because  it  was  all  one  transaction;  and  it 
appears  to  me,  that  the  creation  of  the  legal  estate  wa: 
simultaneous  with  the  creation  of  the  equitable  lien  of 
the  brewers  and  the  distillers.  Now  it  is  observable,  that, 
whatever  might  be  said  of  these  two  papers,  the  brewer 
and  the  distillers  had  actually  entered  into  the  contract 
that  they  would  pay  the  two  sums  of  1000/.  each ;  and, 
on  the  footing  of  their  undertaking  to  pay  these  sums 
to  Mr.  Gurney  for  Mr.  Albin,  Mr.  Gurney  did  actually 
execute  the  lease,  and  caused  to  depart  from  himself  the 
legal  estate,  pro  tanto,  of  that  thing  which  he  originally 
held  by  virtue  of  the  legal  lease.  The  whole  was  con- 
ducted bona  fide ;  and,  these  two  documents  M.  and  N. 
having  been  brought  to  the  different  parties,  they  acted 
on  their  promise  at  once,  and  discharged  Gurney*  ac- 
count to  the  amount  of  between  1000/.  and  2000/.  Now 
I  do  not  myself  think,  that  the  mere  terms  of  the  me- 
morandum, which  was  only  given  as  part  of  the'trans- 
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action,  are  to  have  the  effect  of  defeating  the  whole  of  1843. 
the  case;  but  they  are  to  be  taken  rather  in  aid  of  the  Mlvx 
case ;  and,  though  the  tiling  may  be  partially  misrepre-  s*mi. 
sented,  the  substance  of  the  memorandum  tallies  with  Seaoeh 
the  rest  of  the  evidence  ;  and  my  opinion  therefore  is,  gmm. 
that  these  gentlemen  have  in  their  different  suits  esta- 
blished their  right  to  have  the  equitable  lien,  which  was 
given  by  means  of  the  deposit,  on  the  whole  concern. 
I  do  not  think  that  any  thing  has  been  substantially 
alleged  against  the  ordinary  course  of  the  Court  in 
giving  the  costs.    It  is  really  founded  principally  on  a 
matter  of  fact,  and  law  arising  out  of  those  facts ;  and 
the  reason  alleged  why  the  assignees  should  not  pay  the 
costs  is  stated  in  effect  to  be  this,  that  they  have  plunged 
the  matter  into  confusion,  by  bringing  two  actions,  before 
they  had  taken  the  pains  to  ascertain  what  the  facts 
were. 

Injunction  made  perpetual,  and  funds  in  Court 
ordered  to  be  transferred  to  plaintiffs. 


VOL.  II. 
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Hare,  vol.  1^  and  vol.  2^  parts  L  2  and  2» 
Manning  and  Granger,  vols.  2  and  3^  and 

vol.  4i  part  L 
Meeson  and  Welsby,  vols.  8,  9,  10,  and  vol. 

!_L  part  L 
Moody  and  Robinson,  vol.  2,  part  2* 
Perry  and  Davison,  vol.  4,  parts  3^  1  and  5» 
Phillips,  vol.  Ij  part  L 
Scott's  New  Reports,  vols.  2^3^  4^  and  vol. 

parts  L  2.  3,  4, 
Simons  Reports,  vol.  10^  part  4,  vol.  l_Li  atnl 

vol.  12^  part  L 
Younge  and  Collyer's  Reports  in  Chancery, 

vol.  1,  and  vol.  2^  parts  I  and  2_. 


ABSENTING. 
See  Act  op  Bankruptcy. 

ACCOUNTANT  GENERAL  IN 
BANKRUPTCY. 
See  Extent. 

ACCRETION. 
See  Assignees. 

ACQUIESCENCE. 
Where  a  party,  at  the  time  of  the 


misapplication  of  a  trust  fund  by  the 
trustee,  was  cognizant  of  the  fact,  but 
had  then  no  right  or  interest  what- 
ever in  the  fund,  and  afterwards  ac- 
quired such  right  as  administrator  to 
the  cestui  que  trust:  Held,  that  his 
rights  as  administrator  were  not  af- 
fected by  such  previous  knowledge  on 
the  ground  of  acquiescence.  Where 
therefore  the  trustee  in  such  a  case 
became  bankrupt,  after  committing  a 
breach  of  trust,  the  administrator  of 
3  h  % 
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the  cestui  que  trust  was  not  prevented 
from  proving  for  the  amount  of  the 
interest  on  the  trust  fund,  which  ac- 
crued due  in  the  lifetime  of  the  cestui 
que  trust.  Ex  parte  Smith,  2  M.  D. 
&  D.  113, 


Act  of  Banlrvptetf. 


ACT  OF  BANKRUPTCY. 

(Absenting.) 
Where  a  debtor,  upon  application 
made  to  him  by  creditors  for  payment 
of  their  debts, madeappointmentswith 
them  to  meet  him  at  specified  times 
and  places,  with  reference  to  a  settle- 
ment of  their  demands,  but  failed  to 
keep  such  appointments :  Held,  that 
the  failures  to  keep  the  appointments 
constituted  acts  of  bankruptcy,  al- 
though the  places  at  which  the  ap- 
pointments were  made  were  not  his 
usual  places  of  business.  Russell  v. 
Bell,  LQ  Mees.  &  Wels.  M£L 

A  trader  having  attended  a  meeting 
of  his  creditors,  is  desired  by  them  to 
withdraw,  until  they  can  come  to  some 
resolution  on  the  state  of  his  affairs, 
he  accordingly  retirestoan  outer  room, 
where  he  is  served  with  a  copy  of  a 
writ,  upon  which  he  abruptly  takes 
his  hat  and  leaves  the  place  of  meet- 
ing altogether,  not  returning  till  the 
expiration  of  an  hour,  when  the 
meeting  had  broken  up.  Held,  that 
his  thus  absenting  himself  amounted 
to  an  act  of  bankruptcy.  Ex  parte 
Dean,  2  M.  D.  &  I).  UJL 

Departure  from  home,  with  intent 
to  delay  creditors,  is  an  act  of  bank- 
ruptcy, although  there  has  been  no 
delay  of  any  creditor.     lioudi  v. 


Great  IVestern  Raihray  Compaq  iP. 
&  D.  686. 

A  letter  therefore  written  by  i 
trader  during  his  absence  from  borne, 
stating  that  he  was  absent  to  avoitl 
writs  that  were  out  against  him,  i< 
admissible  evidence  of  an  act  of  bank- 
ruptcy, without  proof  aliunde  that  anj 
such  writs  were  out,  or  that  he  was 
under  any  pressure  from  creditor}. 
Ibid. 

(Execution.) 

A  person  suffering  judgment  bv 
default  does  not  "  procure"  his  goods 
to  be  taken  under  sect.  2  of  Q  G<v. 

c.  ULi  so  as  to  be  an  act  of  bank- 
ruptcy, although  his  goods  be  after- 
wards taken  in  execution  sued  out 
upon  that  judgment.  Gibson  v.  J«, 
]  Carr.  &  Mar.  l£fL 

A  person's  "  procuring"  his  g°°J> 
to  be  taken  in  execution  has  no 
effect  as  an  act  of  bankruptcy  till  to 
goods  are  actually  taken.  Ibid. 

(Fraudulent  Conveyance.) 
A  conveyance  by  a  trader  of  all  ^ 
effects  in  a  given  place  is  not  an  is 
of  bankruptcy,  unless  it  be  shown 
that  he  has  no  other  property.  Ck'< 
v.  Goble,  3  Scott  N.  R.  24^  2  Mir 
&  Gr.  92,  &  C. 

See  Escrow. 

(Under  1  #2  Vict,  c  HO^k 
Where  the  petitioning  creditor  pro- 
ceeded under  the  1  &  2  Vict.  c.  H° 
s.  8,  and  for  the  period  of  a  formw^ 
of  the  twenty-one  days  limited  by  ttf 
statute  for  the  payment  of  die  ^ 
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Jet  of  Bankruptcy, 


INDEX. 


Advertisement. 
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kept  out  of  the  way  to  avoid  receiving 
it,  and  during  his  absence,  the  debtor 
made  a  tender  of  the  whole  debt  to 
the  managing  clerk  of  the  petitioning 
creditor  :  Held,  that  he  concerted  the 
act  of  bankruptcy,  and  that  he  could 
not  support  a  fiat  against  his  debtor 
for  non-payment  of  the  money  with- 
in the  twenty-one  days.  Ex  parte 
Gratton,  2  M.  D.  &  D.  4ILL 

When  a  public  company  proceed 
under  the  act,  it  must  be  proved  that 
some  person  was  duly  authorized  by 
them  to  demand  the  payment  of  the 
debt.  Ibid. 

Semble,  also,  that  where  the  proceed- 
ings are  taken  under  the  statute  by 
the  petitioning  creditor,  not  for  the 
purpose  of  obtaining  the  payment  of 
his  own  debt,  but  to  compel  the 
bankrupt  to  satisfy  the  alleged  debt 
of  a  third  person,  the  fiat  cannot  be 
supported.  Ibid. 

Qucere,  whether  in  the  computation 
of  the  twenty-one  days  mentioned  in 
the  1  &  2  Vict.  c.  LKL  s.  8.  the  day 
on  which  the  notice  is  served  is  to  be 
included.  Gibson  v.  Muskctt,  2  Scott 
N.C.  129i  4  Man.  &  Gr.  160,  S.C. 

A  commissioner  who  has  approved 
of  the  security  offered  by  a  debtor, 
under  1  &  2  Vict.  c.  HQ.  s.  tL  is 
functus  officio,  and  cannot  revoke  his 
approval.  Qucere,  if  he  may  impose 
upon  the  debtor  the  terms  of  giving 
the  creditor  two  days'  notice  before 
offering  security.  Ex  parte  Ncale,  2 
M.  D.  &  D.  G2SL 

(Pleading.) 
If  in  an  action  of  trover  by  the 


assignees  of  a  bankrupt,  the  defen- 
dant plead  that  the  plaintiffs  arc  not 
assignees,  the  plaintiffs  may  upon 
that  issue  give  evidence  of  any  act  of 
bankruptcy  committed  before  the  date 
of  the  fiat,  although  sucii  act  of  bank- 
ruptcy be  later  in  date  than  ihc  trans- 
action which  is  relied  on  as  the  con- 
version bv  the  defendant.  Gibson  v. 
King,  1  Car.  &  Mar.  4.5 S. 

(Concerted.) 
See  Annulling. 

(Evidence  of.) 
Under  joint  fiat,  by  production  of 
proceedings  under  separate  fiat.  Ex 
parte  Sharp,  2  M.  I).  &  D.  iiilL 

(Effect  of) 

Act  of  bankruptcy  occurring  be- 
tween conditional  and  absolute  orders 
under  u  &  Q  Will.  i.  c.  &L  prevents 
judgment  creditor  from  obtaining 
priority.  Burt  v.  Barnard,  2  Conn. 
&  Law.  271. 

Proceedings  in  insolvency  not  su- 
perseded by  subsequent  bankruptcy. 
Sidebotham  v.  Harrington,  il  Bea.  i2L 

ACTIONS  AND  SUITS. 
See  Assignees  —  Bankruptcy  — 
Pleading. 

ADVERTISEMENT. 

(Staying.) 
Quicrc,  whether  the  court  will,  on 
the  application  of  the  bankrupt,  make 
an  order  to  stay  the  advertisement, 
where  the  bankrupt  has  presented  no 
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Annuity. 


INDEX. 


Annulling  hat. 


petition  to  annul  the  fiat.  Ex  parte 
Pklutock,  2  M.  D.  &  D.  319. 

ADJUDICATION. 
See  Commissioner. 

AFFIDAVIT. 
See  Practice — Servant. 

AFFIDAVIT  OF  CONFORMITY. 
See  Certificate. 

ALLOWANCE. 
See  Bankrupt. 

ANNUITY. 

A.  and  B.,  for  a  valuable  consider- 
ation paid  to  them,  join  with  C.  as 
their  surety  in  granting  an  annuity  to 
D. ;  and  the  three  jointly  and  two 
of  them  separately  covenant  that  the 
three,  or  some  or  one  of  them,  shall 
well  and  truly  pay  the  annuity.  A 
warrant  of  attorney  of  even  date  with 
the  indenture  was  also  given  by  the 
three  as  a  collateral  security,  and  it 
was  thereby  declared  that  the  judg- 
ment to  be  entered  up  on  the  warrant 
of  attorney  should  be  considered  as  a 
further  security  to  D.  :  A.  and  B. 
afterwards  became  bankrupts. 

Heldt  1st.  that  D.  might  prove 
against  the  estate  of  A.  and  Z?.,  for 
the  value  of  the  annuity. 

2nd.  That  the  covenant  to  pay  the 
annuity  was  not  merged  in  the  judg- 
ment. Ex  parte  Penncli,  2  M.  D.  & 
D. 

On  a  petition  that  the  property  on 
which  an  annuity  is  charged  should 


be  sold  for  the  payment  of  the  vike 
of  the  annuitv,  the  court  will  refer  it 
to  the  commissioner  to  ascertain  in 
the  first  instance,  whether  the  peti- 
tioner has  a  valid  security  oo  tat 
premises,  on  which  the  annuity  is 
alleged  to  be  charged.  Ex  pan 
Stuart,  2  M.  D.  &.  D.  5±Q, 

A  bankrupt,  previous  to  his  mar- 
riage, became  bound  to  trustees  in  the 
penal  sum  of  £5000,  conditioned  for 
payment  to  them  by  his  executon  of 
an  annuity  of  .£150,  in  case  his  in- 
tended wife  should  survive  him,  is 
trust  for  her  use  and  benefit.  The 
bankrupt  and  his  wife  were  both 
living.  Held,  that  the  trustees  could 
prove  for  the  value  of  the  annuity, 
under  the  provisions  of  the  54th  sec- 
tion of  the  6  Geo.  4.  c.  16.  although  it 
was  not  an  annuity  in  possession.  Et 
parte  Broadley,  2  M.  D.  &  D.  SZL 


ANNULLING  FIAT. 

(  Where  issued  with  improper  object-) 
Where  the  act  of  bankruptcy  w» 
concerted  between  the  solicitor,  the 
petitioning  creditor,  and  the  bank* 
nipt,  for  the  sole  purpose  of  defeating 
an  execution  creditor,  and  the  soli- 
citor was  the  prime  mover  of  the 
plot,  the  Bat  was  annulled  with  com 
as  against  the  solicitor,  the  bankrupt 
and  the  petitioning  creditor.  Ex  parti 
Bomett,  2  M.  D.  &  D.  325* 

Although  a  fiat  may  be  concerted 
between  the  bankrupt  and  the  pea* 
tioning  creditor,  and  may  be  lawfully 
issued  to  defeat  an  execution,  still  if 


Annulling  Fiat. 

the  main  object  is  to  serve  the  pur- 
poses of  the  bankrupt  and  the  peti- 
tioning creditor,  and  not  for  the  be- 
nefit of  the  general  creditors,  it  will 
be  annulled.  Ex  parte  Spice  r,  2  M 
D.  &  D. 

(For  "want  of  good  Petitioning  Creditor* 
Debt.) 

Where   the  petitioning  creditor's 
debt  was  found  to  be  invalid,  and  no    gjve  effect  tQ  a  trU8t  deed>    & par(e 

debt  of  sufficient  amount  to  support  Yatest  2  M.  D.  &  D.  123. 
the  fiat,  and  incurred  not  anterior  to 
the  alleged  petitioning  creditor's 
debt  had  been  proved  so  as  to  be 
substituted  on  the  proceedings,  the 
fiat  was  annulled  on  the  petition  of 

i 

the  assignees,  and  without  any  prayer  j  (At  whose  instance  and  under  "what 
to  issue  a  new  fiat,  the  bankrupt  not  1  circumstances.) 
being  indebted  to  them  either  sepa-       A  trader,  against  whom  a  fiat  is 
rately  or  jointly  in  a  sufficient  amount    issued,  canvasses  for  particular  indi* 


INDEX.  Annulling  Fiat.  2M 

A  separate  fiat  was  annulled  in 
favour  of  a  subsequent  joint  one,  not- 
withstanding the  separate  estate  was 
more  important  than  the  joint  estate, 
and  one  of  the  bankrupts  intended  to 
dispute  his  bankruptcy.  Ex  parte 
Burdikin,  2  M.  D.  &  D.  187. 

(Trust  deed.) 
When  a  flat  will  be  annulled  to 


(Fiats  against  Infants.) 
See  Infant. 


to  support  a  fiat.    Ex  parte  Hawkins, 
2  M.  D.  &  D.  32k 
See  Petitioning  Creditor's  Debt. 

(For  Misnomer  m  Fiat.) 
See  Misnomer. 

(Separate  Fiat.) 
A  separate  commission  issued 
against  A.  and  a  joint  commission 
against  A.  B.  and  C,  but  inasmuch 
as  there  was  some  difficulty  in  the 
proof  of  the  act  of  bankruptcy  upon 
which  the  joint  commission  was 
founded,  the  Court  refused  to  super- 
sede the  former  commission,  but  or- 
dered it  to  be  suspended  with  liberty 
to  the  parlies  to  apply.  In  re  Beale, 
2  Dr.  &  W. 


viduals  in  the  choice  of  assignees ; 
he  also  negotiates  on  behalf  of  a  re- 
lative for  the  purchase  of  a  part  of 
the  estate  from  the  assignees.  Held, 
that  these  were  sufficient  acts  of  ac- 
quiescence in  the  fiat,  to  prevent  his 
succeeding  on  a  petition  to  annul, 
although  the  assignees  do  not  satis- 
factorily establish  the  commission  of 
an  act  of  bankruptcy.  Ex  parte 
Grundy,  2  M.  D.  &  D.  iM. 

Where  a  creditor  petitioned  to 
annul  a  fiat  eight  months  after  it  had 
been  issued,  on  the  ground  that  the 
bankrupt  was  not  a  trader,  and  a 
final  dividend  had  been  made,  and 
the  bankrupt  had  obtained  his  certi- 
ficate, and  no  cause  was  assigned  for 
the  delay,  the  petition  was  dismissed 
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with  costs.  Ex  parte  Hilt,  2  M.  D. 
&  D.  5oL 

The  Court  will  not  entertain  a  pe- 
tition of  a  relative  of  the  bankrupt  to 
annul  the  fiat  on  the  alleged  ground 
that  his  remaiuing  abroad  was  with- 
out any  intention  to  delay  his  credi- 
tors when  the  petition  is  presented 
without  the  bankrupt's  privity,  and  he 
himself  makes  no  affidavit  on  the 
subject.  Ex  parte  Rhodes,  2  M.  1L  & 
D.  ±L 

Where  the  bankrupt,  after  the 
death  of  the  petitioning  creditor,  pre- 
sented a  petition  to  annul  the  fiat, 
disputing  both  the  trading  and  the 
debt;  and  it  appeared  that  his  state- 
ment as  to  the  trading  conflicted 
with  his  deposition  on  this  subject 
before  the  Commissioners,  the  Court 
refused  to  annul,  more  than  two  years 
having  elapsed  since  the  issuing  of 
the  fiat.  Ex  parte  Ford,  2  M.  D.  & 
D.  LLL 

Qucere,  whether  the  Court  of  Re- 
view has  concurrent  jurisdiction  with 
Lord  Chancellor  to  annul  fiats.  At- 
kinson v.  Raleigh,  2  Gale  &  Dav. 

un. 

(Costs  of  Annulling.) 
See  Costs. 

APPROPRIATION  OF  PAY- 
MENTS. 
Sec  Surety. 

ARBITRATION. 
Submission  to,  not  revoked  by  bank- 
ruptcy. 

Sec  Bankruptcy. 


INDEX.  Assignees. 

ASSIGNEES. 
(Acquiescence  of.) 
See  Second  Fiat. 


(Adoption  of  contract  by.) 
Assumpsit  by  the  assignees  of  T. 
II.,  a  bankrupt.  The  declaration 
stated  that  T.  before  he  became 
bankrupt,  at  the  request  of  the  de- 
fendant, bargained  for  and  agreed  to 
buy  from  the  defendant  2000  quar- 
ters skreened  Odessa  linseed,  at  the 
rate  of  20*.  lOd.  a  quarter,  free  on 
board  at  Odessa,  the  shipment  to  be 
made  on  board  the  buyer's  vessel  on 
arrival  at  Odessa;  which  vessel  was 
to  he  forthwith  chartered  for  thence, 
and  the  amount  of  invoice  was  to  be 
paid  on  handing  over  the  same  and 
the  bill  of  lading  to  the  buyers  in 
London,  in  ready  money,  less  2J  per 
cent,  discount.  The  declaration  then 
averred  that  T.  II.  did,  after  making 
of  the  promise,  and  before  the  bank- 
ruptcy, forthwith  dispatch  a  vessel  to 
Odessa,  chartered  by  him,  which 
vessel  arrived  at  Odessa  within  a 
reasonable  time;  that  the  vessel  ar- 
rived at  Odessa  after  the  bankruptcy 
of  T.  II.,  and  within  a  reasonable 
time  after  such  arrival  was  ready 
and  willing  to  receive  the  linseed 
on  board,  and  that  one  R.  //., 
master  of  the  vessel,  was  ready  and 
willing  to  deliver  to  the  defendint 
bills  of  lading  for  the  linseed,  of 
which  the  defendant  had  notice,  and 
was  requested  by  the  said  R. 
agent  of  the  plaintiffs  in  that  behalf* 
to  deliver  the  linseed  on  board  the 


Assignees. 


vessel ;  that  the  defendant  refused 
to  deliver  the  linseed  on  board  the 
vessel,  or  any  part  thereof,  by  reason 
whereof  the  plaintiffs,  as  assignees  of 
T.  had  sustained  damage.  The 
declaration  then  went  on  to  allege, 
that  although  the  defendant  had  notice 
of  the  bankruptcy,  and  that  the 
plaintiffs  being  duly  appointed  his 
assignees,  were,  within  a  reasonable 
time,  ready  and  willing  and  then 
tendered  and  offered  to  pay  for  the 
linseed,  and  then  requested  the  de- 
fendant to  hand  over  to  them  bills  of 
lading  for  the  linseed  in  London,  yet 
the  defendant  wholly  refused  to  do 
so. 
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{Choke.) 

Where  the  Commissioners,  at  the 
election  of  assignees,  rejected  votes 
which  would  have  turned  the  choice, 
on  the  ground  that  the  creditors  ten- 
dering them  had  an  adverse  interest 
to  the  general  body  of  creditors,  the 
Court  set  aside  the  choice  which  had 
been  ratified  by  the  Commissioners, 
and,  without  directing  a  new  one, 
declared  the  assignees  elected  by  the 
majority  duly  chosen.  Ex  parte 
Stallard,  2  M.  D.  &  D.  MIL 


{Costs.) 

Assignees  pay  costs  of  issue  un- 


Plea,  that  the  plaintiffs  did  not,  1  successfully  contested  by  them  under 


within  a  reasonable  time  after  the 
bankrupty  of  T.  //.,  and  the  arrival 
of  the  vessel  at  Odessa,  give  notice 
to  the  defendant  of  their  intention 
to  adopt  the  contract  for  the  pur- 
chase of  the  linseed,  and  to  abide  by 
the  terms  thereof. 

Heldt  on  special  demurrer, 
L  That  the  declaration  disclosed  a 
good  ground  of  action,  and  that  the 
plaintiffs  were  entitled  to  recover. 

2,  That  the  matter  contained  in 
the  plea  formed  no  answer  to  the 
action.  Gibson  v.  Carruthcrs,  8  M ees. 
&  Wels.  321. 

{Advance  to  Bankrupt.) 

To  defend  prosecution  for  felony 
must  be  by  consent  of  all  the  assig- 
nees. Ex  parte  Scholejield^  2  M.  D. 
&  D.  GIL 


Interpleader  Act.  Melville  v.  Swark, 
a  Scott,  N.  C. 

{Election  by.) 

A  parol  lease  is  within  ti  Geo.  L 
c.  liL  s.  75. 

Quaere,  whether,  upon  a  petition 
under  this  section,  the  Court  has 
jurisdiction  to  give  the  landlord  his 
costs.  Ex  parte  H  opt  on,  2  M.  D.  tic 
D.  MZ. 

{Injunction.) 

Assignees  restrained,  at  suit  of  de- 
fendant, a  creditor,  from  prosecuting 
an  action  to  which  there  is  a  good 
legal  defence.  Ex  parte  Pearce,  2 
M.  D.  &  D.  UiL 

{Laches.) 
Sec  Laches. 
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{Marshalling  on  behalf  of.) 
See  Mortgage. 

{Official.) 
See  Official  Assignee. 

{As  to  Property  of  Bankrupt's  Iftfe.) 
See  Married  Woman. 


{As  to  property  and  rights  of  action 
passing  or  not  passing  to  assignees.) 

Goodwill  passes  to  assignees,  so 
far  as  it  is  local.  Ex  parte  Thomas,  2. 
M.  D.  &  D.  29L 

A  customer  deposits  with  a  banker 
two  bills  for  1000/.,  indorsed  by  him, 
for  the  amount  of  which  it  was 
agreed  he  should  draw,  the  bankers 
refusing  to  discount  them.  The 
customer  only  draws  for  651.,  and 
the  bankers  employ  a  broker  to  dis- 
count the  bills,  and  became  bankrupt 
in  less  than  three  weeks  after  they 
were  originally  deposited  with  them 
by  the  customer.  Held,  that  the  cus- 
tomer was  entitled  to  the  proceeds  of 
the  bills.  Ex  parte  Edwards,  2  M. 
D.  &  D.  £LL 

Dividend  warrants,  on  which  the 
bankrupts,  in  their  character  of  stock 
brokers,  were  entrusted  to  receive 
the  dividends,  and  which  they  had 
pledged  for  their  own  debt,  were  or- 
dered to  be  delivered  up  to  trustees 
who  had  employed  the  bankrupts  as 
their  broker.  Ex  parte  Gregory,  2 
M.  D.  &  D.  613. 

Trespass  for  breaking  and  enter- 
ing the  dwelling  house  and  garden  of 


the  plain  tiff,  and  making  a  great 
noise  and  disturbance  therein,  &c.&c. 
whereby  the  plaintiff  and  his  family 
were  greatly  harassed,  disturbed,  and 
annoyed  in  the  peaceable  possession 
of  the  dwelling-house.  Plea,  that 
after  the  trespass,  and  after  the  com- 
mencement of  the  suit,  the  plamtm 
had  become  bankrupt,  and  one  If.  P. 
was  appointed  assignee,  whereby 
ami  by  virtue  of  the  statutes,  &c 
the  said  cause  of  action  vested  in  the 
said  W.  P.  Held,  on  general  demur- 
rer, that  the  plea  was  bad.  Sfxscc  v. 
Rogers,  1 1  Mees.  &  Wels.  191. 

Quo-re,  whether  it  would  have  beet 
good  if  it  had  been  shown  that  the 
locus  in  quo  passed  to  the  assignee.-. 
Ibid. 

A.  agreed,  in  writing,  with  B.  and 
C,  on  behalf  of  themselves  and  D.% 
as  partners  in  the  business  of  type 
founders,  faithfully  to  serve  them, 
and  the  survivor  of  them,  for  seven 
years,  as  their  foreman,  and  not  to 
engage  in  trade  on  his  own  account 
for  that  period  without  their  consent; 
and  B.  and  C.  agreed  to  pay  him 
wages  after  the  rate  of  2L  8*.  weekly 
as  long  as  he  should  serve  theut 
faithfully.  Held,  that  the  right  oi 
action  for  a  breach  of  this  agrecmcoi, 
by  dismissal  of  A.  from  their  service 
without  reasonable  cause,  did  not 
pass  to  the  assignees  of  A.  on  bit 
bankruptcy,  the  contract  relating  to 
the  employment  of  the  personal  skill 
and  labour  of  the  bankrupt,  and  the 
damages  for  the  breach  of  it  being 
composed  partly  of  the  personal  io* 
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convenience  to  himself,  and  partly  of 
the  consequential  loss  to  his  personal 
estate.  Beckham  v.  Drake,  8  Mees. 
&  Wels.  840. 

A.  agreed  iu  writing  with  B.  and 
C,  on  behalf  of  themselves  and  D., 
as  partners  in  trade,  to  serve  them, 
B.  and  C,  and  the  survivor  of  them, 
for  seven  years,  as  their  foreman,  and 
not  to  engage  in  trade  on  his  own 
account,  during  that  period,  without 
their  consent;  and  B.  and  C.  agreed 
to  pay  him  wages  after  the  rate  of 
31.  3s.  per  week,  so  long  as  he  should 
serve  them  faithfully.  Held,  in  the 
Exchequer  Chamber  (reversing  the 
judgment  of  the  Court  of  Exche- 
quer), that  the  right  of  action  for  a 
breach  of  the  agreement,  by  the  dis- 
missal of  A.  from  the  service,  without 
reasonable  cause,  passed  to  the  assig- 
nees of  A.  on  his  bankruptcy,  as 
being  part  of  bis  personal  estate 
whereof  a  profit  might  be  made, 
Drake  v.  Beckham,  LL  Mees.  &  Wels. 

The  right  of  action  for  the  seduc- 
tion of  a  servant  does  not  pass  to  the 
master's  assignees  on  his  bankruptcy. 
Howard  v.  Crowther,  8  Mee.  &  W. 

And  set  Limitation  over— Mort- 
gage. 

(Purchases  by,  of  bankrupt's  property.) 

In  January,  1820,  A.  and  B.,  who 
held  more  than  one-third  of  the  shares 
in  a  Cornish  mine,  which  was  then  a 
losing  concern,  and  the  shares  were 
of  very  little  if  of  any  value,  became 


bankrupt.  At  a  meeting  of  the  other 
shareholders,  held  in  February,  at 
which  G.,  though  not  then  a  share- 
holder, was  present,  it  was  resolved, 
in  order  to  prevent  the  mines  from 
being  abandoned,  and  the  injury 
which  the  neighbourhood  would  sus- 
tain thereby,  that  a  new  company 
should  be  formed,  consisting  of  old 
shareholders,  and  of  persons  who 
might  be  inclined  to  purchase  shares 
in  the  mines,  and  that  for  the  secu- 
rity of  the  latter,  the  mines  should  be 
sold  under  a  decree  of  the  Court  of 
Stannaries,  and  the  debts  of  the 
mines  paid  with  the  proceeds. 
Shortly  afterwards  G.  was  appointed 
assignee  of  the  bankrupts,  and  then, 
in  order  to  avoid  the  responsibility 
of  continuing  to  hold  their  shares,  he 
relinquished  them  under  counsel's 
advice.  Afterwards  the  shares  were 
disposed  of  amongst  old  and  new 
adventurers,  and  G.,  who  had  pro- 
posed to  the  trustees  for  the  defend- 
ant, then  a  minor,  to  take  some  of 
the  shares,  agreed  to  take  eleven  for 
himself  and  friends,  and  at  the  same 
time  the  trustees  authorized  him  to 
take  four  shares  for  the  defendant. 
The  mine  was  afterwards  sold  in  the 
Court  of  Stannaries  to  G.,  on  behalf 
of  the  new  company.  The  purchase 
money  was  paid  into  Court,  and  then 
applied  to  pay  the  debts  of  the  mine. 
Soon  afterwards  the  defendant  came 
of  age,  and  his  agents  paid  (L  for  the 
four  shares,  at  the  rate  at  which  he 
had  purchased  the  eleven,  and  the 
four  shares  were  transferred  into  the 
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defendant's  name.  The  mine  con- 
tinued to  be  a  losing  concern  to  the 
new  company  until  after  they  had 
prevailed  on  the  defendant,  who  was 
the  owner  of  the  freehold,  to  accept 
a  surrender  of  the  lease  under  which 
it  had  been  held,  and  to  grant  a  new 
lease  at  reduced  dues,  and  including 
new  mining  ground.  Afterwards  G. 
was  removed  from  the  assigneeship, 
and  a  renewed  commission  was 
issued,  under  whicli  the  plaintiff  was 
chosen  assignee  of  the  bankrupts. 

Notwithstanding  the  term  granted 
by  the  old  lease  had  long  expired, 
and  the  defendants  had  no  knowledge 
of  the  bankruptcy,  and  fifteen  years 
had  elapsed,  during  which  there  had 
been  a  large  expenditure  on  the 
mines,  the  Court  declared  the  de- 
fendant to  be  a  trustee  of  his  shares 
in  the  mine,  including  the  new 
ground,  and  decreed  him  to  account 
for  and  pay  the  plaintiff  the  profits 
thereof.  Turner  v.  Trdarrny,  12  Sim. 
XL 

{Suits  pending  at  Bankruptcy.) 
See  Bankruptcy. 

(Hcmoral  of.) 
On  a  petition  by  the  bankrupt  for 
the  removal  of  one  of  two  assignees, 
where  it  appeared  that  he  was  a 
mere  instrument  in  the  hands  of  the 
other  assignee,  and  that  the  petition 
was  got  up  between  them  in  collu- 
sion, and  out  of  a  spirit  of  hostile 
opposition  to  the  assignee,  against 
whom  it  was  presented,  the  petition 
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was  dismissed.  Semitic,  that  a  bank- 
rupt may  petition  for  the  removal  of 
an  assignee,  although  his  estate  may 
not  be  expected  to  produce  a  sur- 
plus. £r  parte  Oakcs,  2  M.  D.  &  D. 
GIL 

Semblc,  that  a  creditor,  who  has 
not  proved  before  the  Commissioner*, 
may  petition  for  the  removal  of  an 
assignee,  but  if  he  do  not  himself,  in 
support  of  his  petition,  make  an  affi- 
davit of  his  debt,  the  petition  will  be 
dismissed  with  costs.  Ex  parte  Bit- 
nelt%  2  M.  D.  &  D.  692. 

Where  an  assignee  has  sold  ho 
debt  to  a  creditor,  who  was  advene 
to  the  fiat,  he  was  ordered  to  be  re- 
moved, and  a  new  one  chosen  in  f>« 
room,  and  he  was  restrained  froni 
voting  in  the  choice  of  the  new  as- 
signee. Ex  parte  Stagg,  2  M.  D.  & 
D.  18G. 

Where  the  amount  of  a  creditors 
debt,  which  would  have  turned  the 
choice  of  assignees,  was  not  disputed 
on  his  application  to  prove  it  before 
the  Commissioners,  but  the  proof 
was  opposed  by  the  solicitor  who 
issued  the  fiat,  on  an  invalid  objec- 
tion, which  induced  the  Commission- 
ers to  reject  the  proof,  and  they  re- 
fused to  adjourn  the  choice  for  a 
reasonable  time  to  enable  the  cre- 
ditor to  produce  an  unnecessary  do- 
cument, the  production  of  which  was 
insisted  upon  by  the  Commissioners, 
and  the  whole  proceedings  appeared 
to  be  a  stratagem  of  the  solicitor  to 
hurry  on  the  choice  of  assignees,  and 
to  prevent  the  creditor  from  voting 
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in  such  choice,  a  new  choice  was 
directed.  Ex  parte  Spiiler,  2  M.  D. 
&  D.  42* 

{Title  to  Property  sold  by.) 
Assignees  of  a  bankrupt  agreed  to 
sell  a  part  of  his  estate,  and  filed 
a  bill  for  specific  performance.  It 
turned  out  that  the  estate  was  vested 
in  assignees  under  a  previous  insol- 
vency. After  the  Master  had  made 
his  report  upon  a  reference  as  to  title, 
the  assignees  in  insolvency  offered  to 
concur  in  the  sale.  Held,  that  a  good 
title  could  be  made.  Sidcbotham  v. 
Harrington,  1  Beav.  110. 

ATTORNEY. 

(Power  of.) 
Assumpsit  by  husband  and  wife  for 
money  lent  to  the  defendant  by  the 
wife  while  she  was  sole  and  unmar- 
ried. Plea,  that  R.  the  husband  be- 
came bankrupt,  and  that  his  assignees 
were  duly  appointed,  and  accepted 
the  appointment,  before  the  com- 
mencement of  the  suit;  by  reason 
whereof  the  assignees  became  en- 
titled to  the  supposed  debts  and 
causes  of  action  in  the  declaration 
mentioned.  Replication,  that  before 
the  intermarriage  of  the  plaintiffs, 
and  whilst  C.  the  wife  was  sole  and 
unmarried,  to  wit,  on,  &c.  by  an  in- 
denture then  made  between  the  said 
J5.  of  the  1st  part,  the  said  C,  of  the 
2nd  part,  and  T.  IL  and  R.  T.  J.  of 
the  third  part  (being  a  settlement  en- 
tered into  before  the  intermarriage 
of  the  plaintiffs),  the  sums  of  money 
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in  the  declaration  mentioned  were  as- 
signed to  the  said  R.  IL  and  R.  T.  J. 
to  have,  receive,  and  recover,  and  to 
hold  the  same  upon  certain  trusts  in 
the  indenture  mentioned,  in  favour 
of  the  said  C,  and  for  her  sole  and 
separate  use  during  her  life,  and  for 
the  child  and  children  of  the  intended 
marriage.  The  replication  then  stated, 
that  the  plaintiffs  appointed  T.  IL  and 
R.  T.  J.  as  their  attornies  to  recover 
the  said  sum  for  the  defendant,  for 
the  purpose  of  holding  the  same  upon 
the  trusts  aforesaid;  and  the  action 
was  commenced  and  prosecuted  in 
the  names  of  the  plaintiffs,  at  the  in- 
stance and  by  the  direction  of  the 
said  T.  IL  and  R.  T.  J.  by  virtue  of 
the  power  given  to  them,  and  for  the 
purpose  of  recovering,  receiving,  and 
holding  the  said  sums  of  money  as 
the  trustees  mentioned  in  the  said 
indenture,  and  upon  the  trusts  in  fa- 
vour of  the  said  C,  and  of  the  chil- 
dren of  the  said  marriage,  and  not 
for  the  use  or  benefit  of  the  plaintiff 
D.,  or  of  his  creditors  under  the  fiat. 
Held,  on  t'.emurrer,  that  the  replica- 
tion was  good,  and  that  the  debt  did 
not  pass  to  the  assignees  under  the 
bankruptcy  of  the  husband,  but  must 
be  sued  for  by  the  husband  and  wife. 
Parnham  v.  Hurst,  8  Mees.  &  Wcls. 

(Warrant  of.) 
See  Warrant  of  Attorney. 

BANKER. 
See  Assignees. 
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BANKING  COMPANY. 

In  an  action  against  the  public 
officer  of  a  banking  copartnership, 
the  Court  set  aside  the  plea  of  the 
defendant's  bankruptcy,  on  the  plain- 
tiff's undertaking  not  to  sue  out  exe- 
cution personally  against  the  defend- 
ant, his  lands  or  goods.  Steward  v. 
Dunn,  11  Mecs.  &  Wels.  63 ;  2  Dowl. 
Pr.  Ca.  N.  S.  742^  S.  C. 

May  prove  against  one  of  its  mem- 
bers.   Re  Caldecott,  2  M.  D.  Sc  D. 

The  bankrupt  was  a  member  of  a 
joint  slock  banking  company,  and 
kept  an  account  with  the  bank  as  a 
customer  ;  at  the  time  of  his  bank- 
ruptcy he  was  indebted  to  the  bank 
to  a  considerable  balance  beyond  the 
value  of  his  shares  in  the  bank,  and 
some  other  property  on  which  the 
company  had  a  lien.  Held,  that  this 
balance  constituted  a  proveable  debt. 
Ex  parte  Wallis,  2  M.  D.  fc  D.  20L 

{Reputed  ownership  of  Shares  in, 
held  on  trust.) 
See  Trust. 

BANKRUPT. 
A  trader,  against  whom  a  fiat  is 
issued,  canvasses  for  particular  in- 
dividuals in  the  choice  of  assignees ; 
he  also  negociates  on  behalf  of  a 
relative  for  the  purchase  of  a  part  of 
the  estate  from  the  assignees.  Held, 
that  these  were  sufficient  acts  of  ac- 
quiescence in  the  fiat  to  prevent  his 
succeeding  on  a  petition  to  annul, 
although  the  assignees  do  not  satis- 


factorily establish  the  commission  of 
an  act  of  bankruptcy.    Ex  ysrit 
Grundy,  2  M.  D.  8c  D.  m 
See  Annulling. 

A  bankrupt,  who  was  abroad  wbm 
the  commission  was  issued,  after  the 
lapse  of  many  years  returned  to 
England  and  obtained  an  order  for 
leave  to  surrender  and  pass  his  last 
examination;  he  accordingly  went 
down  from  London  to  Liverpool  to 
attend  the  Commissioners  for  this 
purpose ;  but  not  one  expressed  any 
wish  or  intention  to  examine  bin; 
and  the  Commissioners,  after  takiat 
his  surrender,  adjourned  the  last  ex- 
amination for  three  months,  bat  dm 
at  the  request  of  the  bankrupt.  Htii 
that  the  bankrupt's  non-attendance  at 
the  adjourned  meeting  did  not  de- 
prive him  of  his  right  to  an  order  on 
the  assignees  under  the  1 23d  section 
of  6  Geo.  4,  c.  1G,  to  declare  bow 
they  had  disposed  of  his  real  and 
personal  estate.  Ex  parte  Tarleto^ 
2  M.  D.  &  D.  mL 

Where  it  appeared  that  a  bankrupt 
was  by  reason  of  lunacy  (though  not 
found  by  inquisition)  incompetent  to 
make  the  usual  affidavit  that  his  cer- 
tificate and  the  consent  of  the  cre- 
ditors to  his  discharge  had  been  ob- 
tained without  fraud,  his  own  affi- 
davit was  dispensed  with;  but  in 
such  a  case  an  affidavit  to  the  above 
effect  must  be  made  by  some  one 
else.    Ex  parte  May,  2  M.  D.  &  D. 

The  Court  will  decline  making  any 
order  on  the  assignees  for  the  pay- 
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ment  of  the  bankrupt's  allowance 
until  the  amount  is  ascertained  by 
the  Commissioners.  Ex  parte  Heron, 
2  M.  D.  &  D. 

Iu  an  action  by  the  assignees  for  a 
debt  due  to  the  estate,  Held,  that  the 
bankrupt  was  a  competent  witness, 
and  might  prove  by  parol  that  he 
had  released  the  surplus  of  the 
estate  without  producing  or  other- 
wise proving  any  deed  of  release. 
Lucas  v.  Eades,  2  Dowl.  P.C.  N.S.  421. 

A  defendant,  who  has  become  bank- 
rupt and  obtained  his  certificate  after 
trial  and  verdict  against  him,  has  a 
right  to  set  it  aside  for  want  of  a 
sufficient  notice  of  trial,  although  his 
estate  is  insolvent,  and  his  assignees 
are  no  parties  to  the  application. 
Shepherd  v.  Thompson,  Q  Mees.  8c 
Wels.  LL& 

The  bankrupt  being  indicted  for  a 
conspiracy  to  obtain  goods  by  false 
pretences,  swore  that  he  was  innocent 
of  the  charge,  and  that  if  he  was 
convicted  the  estate  would  be  greatly 
damnified,  as  the  prosecutor  would 
be  enabled  to  prove  for  a  large  sum 
under  the  fiat ;  he  therefore  applied 
for  an  order,  that  his  assignees  might 
advance  him  1000/.  to  defend  himself 
against  the  indictment ;  to  which  ap- 
plication one  of  the  assignees  ob- 
jected, and  the  two  others  merely 
expressed  their  willingness  to  submit 
to  any  order  of  the  Court.  Held, 
that  such  an  order  could  not  be  made 
without  the  consent  of  all  the  assig- 
nees. Ex  parte  Schoiefield,  2  M.  D. 
8c  D.  G4jL 
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It  is  no  objection  to  the  allowance 
of  the  bankrupt's  certificate,  that  he 
has  received  money  since  his  bank- 
ruptcy as  a  surveyor,  for  valuing 
tithes,  which  he  has  not  accounted 
for  to  his  assignees,  such  money  being 
considered  as  the  fruits  of  his  per- 
sonal labour.  Ex  parte  Walters,  2 
M.  D.  &  D,  6&L 

BANKRUPTCY. 
(Act  of.) 
See  Act  of  Bankruptcy. 

(Actions  and  Suits  pending  at  the 
Time  of.) 

One  of  two  coplaintiffs  having  be- 
come bankrupt,  and  the  other  ap- 
pearing, on  the  motion  of  the  defend- 
ant to  dismiss  for  want  of  prosecution, 
and  declining  to  proceed  with  the 
cause,  the  bill  was  dismissed  with 
costs.    Kilminster  v.  Pratt,  1  Hare, 

Upon  the  bankruptcy  of  a  defend- 
ant in  a  copartnership  suit,  the  Court 
declined  to  make  an  order  that  a 
supplemental  bill  should  be  filed 
within  a  given  time  against  the  as- 
signees, or  the  bill  stand  dismissed. 
Manson  v.  Burton,  1  Y.  8c  C.  N.  C. 
G20. 

Where  a  verdict  is  taken  for  the 
plaintiff",  subject  to  a  special  case,  and 
before  the  case  is  settled  the  defend- 
ant becomes  bankrupt,  the  Court  will 
not  order  that  a  verdict  be  entered 
for  the  defendant,  unless  the  plaintiff 
proceed  with  the  case ;  but  they  will 
set  aside  the  nominal  verdict,  and 
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direct  a  new  trial,  unless  both  parties 
consent  to  a  stet  processus. — Cot  (am 
v.  Partridge,  2  Man.  &  Gr.  843 ;  3 
Scott,  N.  R.  174,  S.C. 

(A /.titration,  how  affected  by.) 

In  a  submission  to  arbitration  by 
order  in  Nisi  Prius  in  an  action  be- 
tween A.  and  it  is  stipulated  that  a 
certain  sum  of  money  shall  be  placed 
bv  B.  in  the  hands  of  C,  the  arbi- 
trator,  to  abide  the  event  of  the 
award.  B.,  after  placing  the  sum  in 
the  hands  of  C,  becomes  bankrupt. 
The  submission  is  not  revoked,  nor 
are  the  assignees  of  ZL  entitled  to  de- 
mand back  the  money.  Taylor  v. 
Marling,  2  Man.  &  Gr.  55j  2  Scott, 
N.  It.  374,  S.C. 

(Contemplation  of.) 
See  Fraudulent  Preference. 

(Stipulations  in  event  of.) 

A  contract  by  a  trader  to  do  cer- 
tain works,  contained  a  clause  that  if 
he  should  become  bankrupt  or  delay 
proceeding  with  the  works,  his  em- 
ployer should  have  power,  after  n 
seven  days'  notice  to  him,  to  procure 
others  to  do  the  works ;  that  the  ad- 
vances made  to  the  trader  before  his 
default  should  bo  taken  as  full  pay- 
ment ;  and  that  all  tools  and  ma- 
terials being  upon  the  works  should 
become  the  property  of  the  employer. 

The  trader  having  delayed  to  pro- 
ceed with  the  works,  was  served  on 
the  10th  April  by  the  employer  with 
notice  to  proceed.   On  the  1 7th  April 
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the  trader  committed  an  act  of  bank- 
ruptcy. In  trover  by  his  assignee* 
against  the  employer  for  tools  and 
materials  left  upon  the  works,  Hdi 
that  they  did  not  become  the  pro- 
perty of  his  employer  at  the  cod  of 
the  seven  days'  notice,  because  they 
had  vested  in  his  assignees,  hy  rela- 
tion,  on  LZth  April,  before  the  notb 
had  expired,  liouch  v.Greatlf'cticn 
Railway  Company,  i  P.  &  D. 
See  Limitation  over  in  case  or 
Bankruptcy. 

(Trustee.) 
By  becoming  bankrupt  he  become? 
"  unfit"  to  act  in  the  trusts.  /•« 
Roche,  1  C.  &  Law.  3Q£ ;  1  Dr.  & 
War.  287,  5.  C. 

BILL  OF  EXCHANGE. 

Where  a  party  accepted  a  bill  in 
the  bankrupt's  name,  without  his  ac- 
thority,  an  acknowledgment  by  tf* 
bankrupt  to  the  holder  of  the  bill, 
after  it  became  due,  that  he  was  re- 
sponsible for  the  payment  of  the  bill, 
was  held  not  to  constitute  a  good 
petitioning  creditor's  debt,  so  as  to 
enable  the  holder  to  sustain  a  fa' 
against  the  bankrupt.  Ex  parte  Ed- 
wards, 2  M.  D.  &  D.  21L 

A  bankrupt  having  accepted  a  bill 
for  200/.  which  had  been  negotiated 
by  the  drawer,  and  finding  short'/ 
before  it  fell  due  that  he  should  1* 
unable  to  pay  it,  persuaded  the  draper 
to  draw  another  bill  on  him  for  220/- 
and  to  get  it  discounted  in  order  that 
he  might  take  up  the  first-men:  <  n< 
bill.    The  drawer  discounts  the  bill 
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for         with  the  petitioner,  but  in- 
stead of  applying  the  proceeds  to  pay 
off  the  first  bill,  appropriates  them  to 
his  own  use,  and  the  holder  of  the 
first  bill  proves  the  amount  of  it 
under  the  fiat.    Held,  that  the  pe- 
titioner, who  had  no  knowledge  of 
the  circumstances  under  which  the 
second  bill  was  given,   or  of  the 
breach  of  trust  committed  by  the 
drawer,  was  not  prevented  from  prov- 
ing the  amount  of  such  second  bill. 
Ex  parte  Samuel,  2  M.  D.  &  1).  384. 
See  Assignees,  Property  passing 
to  — Certificate  —  Lien — Pe- 
titioning Creditor's  Debt- 
Set-off. 

CERTIFICATE. 
{Signature  to.) 
Certificate  in  country  commission 
allowed,  though  signed  by  only  two 
Commissioners.    Ex  parte  Gardner, 
2  M.  D.  &  D.  .5.33. 

(Conformity.') 

Affidavit  of,  by  bankrupt,  dis- 
pensed with  where  he  was  a  lunatic. 
Ex  parte  May,  2  M.  D.  &  D.  381. 

Certificate  allowed  where  the  bank- 
rupt was  abroad,  on  the  production  of 
an  affidavit  of  a  third  party  that  the 
signatures  of  the  creditors  were  pro- 
perly obtained.  Ex  parte  Watcrhouse, 
2M.D.&D.  2M-,  overruled,  see  j 
In  the  matter  of  Carruthers,  a  M.  D. 
&  D. 

(Petition  to  stay.) 
Should  not  be  presented  until  cer- 
tificate is  signed  by  the  Coinmission- 
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ere,  and  taken  into  the  office  for 
allowance.  Ex  parte  Crosse,  2  M.  D. 
&  D.  308. 

Cannot  be  presented  by  creditor 
who  has  not  proved.  Ex  parte  Mex- 
ton,  2  M.  D.  &  D.  412. 

In  a  petition  to  be  admitted  to 
prove,  and  to  have  the  certificate 
stayed  on  the  ground  of  the  Com- 
missioners having  improperly  declined 
to  admit  the  proof,  it  is  not  necessary 
to  allege  that  the  petitioner's  debt 
would  turn  the  certificate.  Ex  parte 
Whitworth,  2M.D.&D.  161. 

Where  all  the  creditors  except  the 
petitioners  had  signed  the  bankrupt's 
certificate,  and  they,  on  the  day  be- 
fore it  would  have  been  allowed  in 
due  course  of  law,  presented  a  pe- 
tition to  stay  it,  on  the  ground  that 
the  amount  of  their  debt,  after  de- 
ducting the  value  of  the  securities 
held  by  them,  would  turn  the  cer- 
tificate, and  that  they  had  been  in- 
volved in  litigation  and  expense  in 
establishing  the  validity  of  their  se- 
curities ;  but  it  did  not  appear  that 
the  bankrupt  was  a  party  to  such 
litigation,  or  occasioned  any  delay  to 
the  petitioners,  the  Court  refused  to 
stay  the  certificate.  Ex  parte  Whit' 
■worth,  2  M.  1).  &  D.  UUL 

Not  delayed  because  bankrupt  has 
not  accounted  for  money  received  by 
him  for  valuing  tithes  since  his  bank- 
ruptcy. Ex  parte  Walters,  2  M.  D. 
&  D.  fiftL 

(Improperly  obtained.) 
Where  money  is  given  to  a  crc- 
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ditor  to  induce  him  to  sign  a  bank- 
rupt's certificate,  the  certificate  so 
obtained  is  ?oid.  Sicvcrs  v.  BosutU, 
4  Scott,  N.  R.  lfii 

To  an  action  for  money  had  and 
received,  brought  by  a  bankrupt  to 
recover  back  money  so  paid  by  him, 
the  defendant  pleaded  that  the  money 
had  been  demanded  by  and  paid  to 
the  assignees  before  the  commence- 
ment of  the  action.  Held,  a  suffi- 
cient answer.  Ibid. 

{What  Debts  barred  by.) 
On  B.  being  in  custody  on  a  ca.  sa. 
at  the  suit  of  the  plaintiffs,  they  agreed 
to  discharge  him  upon  his  executing 
a  warrant  of  attorney  to  secure  the 
payment  of  the  debt  (275/.  12*.)  by 
instalments,  and  upon  the  defendant's 
signing  the  following  undertaking : 
"  Lane  and  others  v.  Bacon. — In  con- 
sideration of  your  discharging  the  de- 
fendant out  of  custody  in  this  action, 
I  undertake  that  he  shall  pay  the  debt 
to  you,  viz.  275/.  12*.,  together  with 
interest,  by  four  equal  half-yearly  in- 
stalments, the  first  instalment  to  com- 
mence on  the  17th  May  1839.  The 
warrant  of  attorney  was  executed  (to 
the  knowledge  of  the  defendant),  the 
undertaking  signed  on  the  17th  No- 
vember 1 838,  and  B.  discharged  from 
custody.  A  fiat  issued  against  the 
defendant  on  the  26th  April  1839, 
under  which  he  was  duly  declared  a 
bankrupt,  and  obtained  his  certificate 
on  the  6th  August  following,  Held, 
that  the  certificate  was  no  bar  to  an 
action  against  the  bankrupt  for  the 


third  instalment  due  on  the  17th  Mty 
1840,  for  that  inasmuch  as  B.  con- 
tinued liable  as  the  plaintiff's  debtor 
by  virtue  of  the  warrant  of  attorney 
executed  by  him  before  his  discharge, 
and  the  defendant's  undertaking  wis 
given  with  reference  to  B's  liability, 
and  as  a  collateral  guarantee  for  the 
payment  of  the  instalment  secured 
by  the  warrant  of  attorney ;  and  » 
no  instalment  became  due  before  the 
fiat,  there  was  no  debt  due  from  the 
bankrupt  at  the  date  of  the  fiat  that 
could  have  been  proved  under  it 
Lane  v.  Burghart,  4.  Scott,  N.  R 
287. 

The  plaintiff  accepted  two  bilb 
drawn  upon  him  by  the  defendant  for 
value ;  before  they  arrived  at  ma- 
turity, the  plaintiff  being  unable  to 
meet  them,  it  waa  agreed  that  he 
should  accept  other  two  bills  in  lien 
of  them,  in  consideration  of  whki 
the  defendant  undertook  to  provide 
for  the  first  two,  which  he  had  oego- 
ciated  ;  the  defendant  however 
to  perform  his  engagement,  and  the 
plaintiff  was  ultimately  compelled  to 
pay  all  the  bills.    The  two  first-men- 
tioned bills  became  due  before,  boi 
were  not  taken  up  by  the  plaintiff 
till  after,  the  issuing  of  a  fiat  against 
the  defendant.    In  an  action  against 
the  defendant  for  a  breach  of  the  in- 
demnity, held,  that  the  bills  constitute 
a  debt  of  the  bankrupt,  for  which  the 
plaintiff  was  liable  at  the  time  the  ha; 
issued,  within  the  meaning  of  the  5?d 
section  of  the  6  Geo.  4.  c.  16.,  tnd 
consequently  thai  tbe  certificate  m 
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a  bar.  Filbey  v.  Lawford,  4  Scott, 
N.  R.  208,  fiLL 

And  see  Proof. 


(No  Release  of  Rent,  when.) 
See  Landlord  and  Tenant. 


CHANCERY. 
Plaintiffs  in  equity  claiming  to  be 
admitted  as  creditors  under  a  fiat  in 
bankruptcy  in  respect  of  a  breach  of 
tniBt  by  the  bankrupts,  which  was  the 
subject  of  the  suit  in  equity,  applied, 
on  a  dividend  of  the  bankrupt's  es- 
tate being  about  to  be  declared,  to 
be  allowed  to  enter  a  claim  upon  the 
proceedings,  and  to  have  a  fund  re- 
served :  the  application  being  refused 
by  the  Commissioners,  was  renewed 
by  petition  to  the  Court  of  Review, 
and  also  refused  by  that  Court.  A 
supplemental  bill  was  then  filed,  pray- 
ing an  injunction  to  restrain  the  as- 
signees from  paying  any  dividend 
which  might  be  declared,  until  the 
cause  in  equity  was  heard,  or  without 
reserving  a  sufficient  fund  to  answer 
the  plaintiff's  demand.  Held,  that 
if  the  Court  of  Chancery  had  juris- 
diction to  interfere  in  the  distribution 
of  the  estate  of  a  bankrupt,  the  Court 
ought  upon  general  principles,  after 
an  adjudication  in  bankruptcy  on  the 
subject  of  the  distribution,  to  refrain 
from  exercising  any  such  jurisdic- 
tion ;  but  semble,  the  Court  has  no 
jurisdiction  to  interfere  in  the  mere 
distribution  of  the  estate  of  a  bank- 
rupt, either  on  the  ground  of  trust  or 


otherwise.  Thompson  v.  Derham,  1 
Hare,  2£iL 

CLERK. 
See  Servant. 

COMMISSIONERS. 

The  Commissioners  have  no  juris- 
diction to  expunge  a  proof  which  has 
been  placed  on  the  proceedings  in 
pursuance  of  an  Order  of  the  Court 
of  Review.  Ex  parte  Whitxcorth,  2 
M.  D.  &  D.  lftL 

Where  a  Commissioner  refused  to 
adjudicate  the  bankruptcy,  because 
he  was  not  satisfied  with  the  evidence 
of  the  trading,  which  appeared  to  the 
Court  to  be  sufficient,  it  was  recom- 
mended that  the  matter  should  be 
submitted  to  the  decision  of  a  Sub- 
Division  Court.  Ex  parte  Brovm,  2 
M.  D.  &  D.  Z&L 

The  defendants,  who  were  Com- 
missioners of  Bankrupts  at  Leeds, 
issued  their  summons  to  the  plaintiff, 
by  which  they  commanded  him  to  ap- 
pear at  a  meeting  before  them,  at 
eleven  o'clock  on  a  certain  day,  and 
to  bring  with  them  a  certain  deed  of 
assignment.  He  appeared  accord- 
ingly at  eleven  o'clock,  and  after- 
wards at  one.  Upon  his  attending 
on  the  second  occasion,  he  saw  one 
of  the  Commissioners,  who,  on  learn- 
ing that  he  had  not  brought  the 
assignment,  said,  "  You  must  have 
known  it  was  of  no  use  to  come  with- 
out the  assignment ;  but  we  will  hear 
what  you  have  to  say  by  and  bye." 
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The  plaintiff  then  went  away,  and 
two  days  afterwards  was  taken  into 
custody  by  warrant  of  the  Commis- 
sioners, which,  after  reciting  the  pro- 
ceedings in  bankruptcy,  and  the  is- 
suing and  service  of  the  summons, 
"  and  that  the  plaintiff  did  not  come 
before  them  in  pursuance  of  the  sum- 
mons in  order  to  be  examined  touch- 
ing the  matter  aforesaid,  and  to  pro- 
duce the  said  assignment,  he  having 
no  lawful  impediment,"  directed  the 
constable  to  apprehend  the  plaintiff, 
and  bring  him  before  the  Commis- 
sioners to  be  examined  as  aforesaid, 
"  and  to  produce  the  said  assign- 
ment." Heldt  first,  that  the  issuing 
of  the  warrant  was  regular,  the  plain- 
tiff being  bound  not  only  to  attend 
at  the  appointed  hour,  but  to  wait 
till  he  could  be  examined  ;  secondly, 
that  the  warrant  was  not  vitiated  by 
the  introduction  of  the  words  "  to 
produce  the  said  assignment,"  inas- 
much as  a  parly  is  compelled  to  do 
so  if  commanded,  under  G  Geo.  ju, 
c.  1JL  s.  2A*  Wright  v.  Maude,  M 
Mees.  &  Wels.  &>L 

Commissioners  not  ordered  to  pay 
costs,  when.  Ex  parte  Davidson,  £ 
M.  D.  &  D.  375. 

{What  sufficient  obedience  to  Warrant 
of.) 

See  Warrant. 

(Jurisdiction  of  Commissioners  under 
1  <$•  Ji  Vict.  c.  110,  s. 
See  Act  or  Bankruptcy. 


(Different  Fiats,  when  directed  to 
same  Commissioner*.) 
See  Fiat. 

COMPANY. 
See  Banking  Company — Moricvcl 

CONFORMITY. 

(Affidavit  of.) 
See  Certificate. 

CONTEMPT. 
Where  a  party  took  forcible  pos- 
session of  the  bankrupt's  propertr 
whilst  in  the  custody  of  the  mes- 
senger, but,  finding  be  bad  doat 
wrong,  gave  up  the  possession  aga  r, 
the  Court,  on  a  petition  to  comaui 
him  for  a  contempt,  only  ordered  hin 
to  pay  the  costs  of  the  petition. 
parte  Fletcher,  2  M.  D.  &  D.  \m 

COSTS. 

Appellant  succeeding  in  reversing 
decision  below,  not  entitled  to.  I* 
parte  Burnett,  2  M.  D.  &  D.  357. 

Petition  praying  for,  if  dismiss^ 
is  dismissed  with  costs.  Ex  partt 
Columbine,  2  M.  D.  &  D.  2i* 

Where  separate  fiat  is  ordered  to 
be  annulled  in  favour  of  a  joint  oat, 
and  the  petitioning  creditor  under  the 
joint  flat  is  put  to  extra  costs  by  tbe 
opposition  of  the  assignees  in  esta- 
blishing that  fiat,  an  order  was  made 
that  the  assignees  should  pay  bin 
these  costs  out  of  the  joint  estate, 
and  that  they  should  be  taxed  as  be- 
tween solicitor  and  client.   Ex  part( 
Sharp,  2  M.  D.  &  D.  53L 
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Cosls  of  annulling  a  separate  fiat, 
to  give  effect  to  a  joint  fiat,  should 
come  out  of  the  joint  estate,  if  that 
estate  is  sufficient  to  pay  them.  Ex 
parte  Peat,  2  M.  D.  &  D. 

Where  an  order  was  made  against 
a  party,  who  was  a  prisoner  in  the 
Queen's  Bench,  for  the  payment  of 
the  costs  of  a  petition,  an  order  may 
be  made  under  the  1  &  2  Vict.  c.  110, 
s.  to  charge  him  in  execution  for 
the  costs.  Setnble,  that  the  Court  of 
Review  has  in  such  case  no  authority 
to  issue  a  writ  of  habeas  corpus  to 
bring  up  the  party,  in  order  that 
he  may  be  charged  on  a  warrant  of 
commitment  for  nonpayment  of  the 
costs.  Ex  parte  Britten,  2  M.  D.  & 
D.  3.3-i. 

Qucere  if  the  Court  of  Review  has 
jurisdiction  to  give  costs  to  landlord 
petitioning  that  assignees  may  elect. 
Ex  parte  Hopton,  2M.1).  &  D.  317. 

Where  the  assignees  set  up  a  claim 
to  goods  taken  in  execution,  and  upon 
an  issue  under  the  Interpleader  Act 
fail  to  sustain  it,  they  roust  pay  costs. 
Melville  v.  Smark,  3  Scott,  N.  R.  357. 
And  see  Interpleader. 

Where  parties  entitled  under  a  will 
petition  for  leave  to  prove  under  the 
bankruptcy  of  an  executor,  the  as- 
signees' costs  come  out  of  the  bank- 
rupt's estate.  Ex  parte  Bridgman,  2 
M.  D.  &  D.  692. 

In  an  administration  suit  against 
an  executor  becoming  bankrupt,  and 
who  is  at  the  same  time  indebted  to 
the  estate  of  his  testator,  the  costs  of  [ 
the  executor  incurred   before  his  ! 


bankruptcy  will  be  set  off  against  his 
debt,  and  the  costs  after  the  bank- 
ruptcy incurred  in  the  due  execution 
of  the  trusts  of  the  will,  after  the 
bankruptcy,  will  be  allowed  out  of 
the  testator's  estate.  Samuel  v.  Jones, 
2  Hare,  2ML 

Neither  the  petitioning  creditor  nor 
the  solicitor  can  petition  for  the  pay- 
ment of  the  costs  up  to  the  choice  of 
assignees,  without  alleging  and  prov- 
ing that  the  Commissioners  made 
an  order  for  the  payment  of  them. 
Semble,  that  the  solicitor  cannot  pe- 
tition for  the  payment  of  these  costs 
without  the  privity  of  the  petitioning 
creditor.  Ex  parte  Cooper,  2.  M.  D. 
&  D.  12iL 

The  plaintiff  before  action  brought 
had  assigned  his  property  to  trustees, 
in  trust  for  the  benefit  of  his  cre- 
ditors, and  had  also  become  both  in- 
solvent and  bankrupt.  The  trustee 
brought  an  action  in  his  name.  Held, 
that  the  defendant  was  entitled  to 
security  for  costs.  Elliot  v.  Kendrick, 
±  Per.  &  Dav.  30Cj  L2  Ad.  &  El. 
597,  S.  C. 

The  Court  refused  to  compel  the 
plaintiff  to  give  security  for  costs, 
though  it  was  sworn  (and  not  denied) 
that  he  had  been  four  times  bank- 
rupt, once  discharged  from  custody 
under  the  Lords'  Act,  and  thrice 
under  the  Insolvent  Debtors'  Act,  his 
estate  not  having  upon  either  occasion 
produced  enough  to  pay  his  creditors 
\5s.  in  the  pound,  unless  the  de- 
[  fendant  would  not  undertake  to  plead 
!  these  matters;  he  having  twice  ob« 
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tained  time  to  plead.  Alexander  v. 
Townley,  £  Scott,  N.  R. 

And  see  Interpleader. 

A  solicitor's  bill  for  business  done 
under  a  country  fiat  (subsequently  to 
the  choice  of  assignees)  is  not  a  bill 
for  "  fees,  charges,  and  disburse- 
ments at  law  or  in  equity,"  within 
the  2  Geo.  &  c.  23.  s.  23.  Harper 
v.  Williams,  3  Scott,  N.  R.  91 ;  g 
Man.  &  Gr.  815*  S.  C. 

Where  a  solicitor  persuaded  a  party 
to  sue  out  a  fiat  as  petitioning  credi- 
tor, (who  was  afterwards  chosen  as- 
signee,) upon  an  invalid  act  of  bank- 
ruptcy, which  was  concerted  between 
the  solicitor  and  the  bankrupt,  and 
there  did  not  appear  any  other  act 
of  bankruptcy  to  support  the  fiat ; 
the  Court  refused  to  make  an  order 
on  the  assignee  to  pay  the  solicitor's 
bill  of  costs  up  to  the  choice  of  as- 
signees. Ex  parte  IVoodioard,  2  M. 
D.  &  D.  249. 

Where  a  petition  has  been  dis- 
missed with  costs,  the  petitioner  can- 
not have  it  reheard  until  he  pays  the 
costs,  notwithstanding  there  has  been 
no  actual  demand  on  him  for  the 
payment.  Ex  parte  Mudie,  2  M,  D. 
&  D.  6Cf). 

(As  to  Costs  of  appointing  Inspector.) 
See  Inspector. 

(As  to  Costs  relating  to  Petitioning 
Creditor's  Debt.) 
See  Petitioning  Creditor's  Debt. 

(As  to  taxed  Costs.) 
See  Proof. 


COVENANT. 
(Not  merged  in  Judgment.) 
See  Annuity. 

COURT  OF  REVIEW. 
Quarc,  if  it  have  concurrent  juris- 
diction with  the  Lord  Chancellor  to 
annul  a  fiat.    Atkinson  v.  Ralagk,  I 
Gale  &  Dav.  (LLL 

CROWN. 
See  Extent. 

DIVIDEND. 
An  official  assignee,  though  he 
may  decline  to  pay  a  creditor  his  diti- 
dend  until  he  produces  the  security 
which  he  holds  for  his  debt,  is  not 
justified  in  refusing  to  pay  it  on  the 
production  of  such  security.  & 
parte  Saunders,  2  M.  D.  &  D.  ffi 

A  creditor  cannot  petition  for  pay- 
ment of  a  dividend  unless  the  divi- 
dend was  declared  subsequent  to  tbe 
proof  of  his  debt.  Ex  parte  Lee,  I 
M.  D.  &  D. 

Legal  right  of  general  body  of 
creditors  to  a  dividend  not  delayed 
in  favour  of  a  creditor  seeking  to 
establish  a  lien,  except  in  clear  case?, 
or  when  his  equity  is  manifestly  pre- 
ponderant. Ex  parte  Thompson,  i 
M.  D.  &  D.  Z6L 

The  Court  will  not  suspend  the 
payment  of  a  dividend  on  the  ground 
of  a  pending  action  against  the  cre- 
ditor, in  which  it  was  sought  to 
charge  him  as  a  partner  with  the 
bankrupt,  after  the  very  same  qoes- 


Escrow. 
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tion  has  been  litigated  by  the  peti- 
tioner, and  decided  upon  by  the 
Court.  Ex  parte  Turquand,  £  M.  D. 
&D.  345, 

(As  to  Proof  in  respect  of  a  Dividend 
paid  by  Estate  of  another  Bankrupt.) 
See  Surety. 

DOCKET. 
(Priority.) 
See  Fiat. 

DUTY. 
See  Stamp. 

ELECTION. 
See  Assignees. 

EQUITABLE  MORTGAGE. 
See  Mortgage. 

EQUITY. 
(Effect  of  Bankruptcy  on  Proceed- 
ings in.) 
See  Bankruptcy. 

■ 

ESCROW. 
Where  deed  of  assignment,  pur- 
porting to  be  made  by  all  three 
partners  of  a  firm,  and  to  convey  all 
their  personal  estate  and  effects  what- 
soever, in  trust  for  the  benefit  of  cre- 
ditors, was  executed  by  one  of  them 
only :  Held,  that  it  operated  to  con- 
vey the  share  of  the  one  who  so  exe- 
cuted. Bowker  v.  Burdekin,  U  Mees. 
&  W.  lift. 


And  where  one  of  the  partners  exe- 
cuted such  an  assignment  of  the  part- 
nership property  before,  but  the  other 
did  not  execute  until  after  a  fiat  in 
bankruptcy  had  issued :  Held,  in  the 
absence  of  any  thing  to  shew  the 
deed  was  delivered  as  an  escrow,  that 
it  amounted  to  an  act  of  bankruptcy 
by  the  one  who  so  executed  it,  and 
that  his  share  of  the  partnership  pro- 
perty passed  to  the  assignees  under 
the  fiat.  Ibid. 

EVIDENCE. 

Production  of  proceedings  under 
separate  fiat  to  prove  act  of  bank- 
ruptcy under  joint  fiat.  Ex  parte 
Sharp,  2  M.  D.  &  D.  250, 

In  trover  by  assignees,  if  defend- 
ant plead  that  they  are  not  assignees, 
they  may  on  that  issue  give  evidence 
of  any  act  of  bankruptcy  committed 
before  the  fiat.  Gibson  v.  King,  1 
Car.  &  Mar.  458. 

In  an  action  against  the  assignees 
of  a  bankrupt  for  seizing  goods  al- 
leged to  have  been  assigned  to  the 
plaintiff  by  the  bankrupt  before  bis 
bankruptcy,  the  bankrupt  is  a  com- 
petent witness  for  the  plaintiff  to 
prove  that  the  assignment  was  made 
for  a  valuable  consideration,  and  in 
consequence  of  pressure,  although 
the  defendants  rely  on  the  assignment 
as  constituting  the  act  of  bankruptcy. 
In  such  an  action,  when  no  notice  has 
been  given  of  disputing  the  trading, 
|  act  of  bankruptcy,  or  petitioning  cre- 
I  ditor's  debt,  the  petitioning  credi- 
\  tor  having  assigned  his  debt,  and 


sir, 


Evidence. 
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executed  a  release  to  the  assignees,  is 
a  competent  witness  for  them  to  prove 
an  act  of  bankruptcy  prior  to  that  on 
which  the  adjudication  took  place,  ! 
for  the  purpose  of  overreaching  the 
alleged  assignment  to  the  plaintiff. 
Smith  v.  Groom,  2  Mo.  &  Rob.  38 8. 

In  an  action  by  the  assignees  of  a 
bankrupt  estate  for  a  debt  due  to 
the  estate,  the  bankrupt  was  called 
to  negative  a  plea  of  payment  to 
himself  of  the  debt  in  the  declaration 
mentioned  before  his  bankruptcy.  ! 
Held,  that  he  was  a  competent  wit- 
ness, and  that  he  might  prove  by 
parol  that  he  had  released  the  sur- 
plus of  the  estate  without  producing  ■ 
or  otherwise  proving  any  deed  of 
release.    Lucas  v.  Eades,  2  Dow.  P.  ! 

C,  N.  S.  121,  ' 
Deposition  of  a  party  may,  before 

Commissioner,  be  read  to  contradict 
him,  if  notice  of  intention  to  read  it 
have  been  given,  and  a  copy  fur- 
nished.   Ex  parte  Gem,  2  M.  D.  8c 

D.  lliL 

A  flat  in  bankruptcy  issued  on  the 
7th  March  1842,  and  in  an  action  of 
trover  by  the  assignees  for  goods 
pledged  by  the  bankrupt  on  the  28th 
February,  the  trading  was  disputed. 
The  bankrupt  was  a  boarding-house 
keeper,  and  sold  wine  to  her  boarders. 
Held,  that  a  paper  in  the  handwriting 
of  the  bankrupt,  purporting  to  be 
an  account  between  her  and  one  of  J 
her  boarders  from  December  1840  to  1 
May  1841,  was  not  receivable  in 
evidence  to  prove  the  trading,  unless 
'  it  could  be  shewn  to  have  been  writ- 


ten before  the  bankruptcy:  andbeM 
also,  that  a  book  containing  accounts 
between  the  bankrupt  and  one  of  her 
boarders  of  dates  antecedent  to  the 
bankruptcy,  and  to  which  the  word 
"  settled"  was  added  in  the  bank- 
rupt's handwriting,  was  also  not  re- 
ceivable, unless  it  was  shewn  that  the 
entries  were  written  before  the  bank- 
ruptcy. Gibson  v.  King,  1  Car.  & 
Mar.  458. 

In  an  action  brought  by  a  bank- 
rupt against  his  assignees  to  try  the 
validity  of  the  fiat,  the  petitioning 
creditor  is  not  a  competent  witne.v 
to  prove  the  debt  due  to  him  al- 
though he  has  assigned  it  over  to  a 
third  person.  Carruthers  v.  Grehw* 
2  Mo.  &  Rob.  dfifi  ;  1  Car.  &  M.  i 
S.  C. 

Where  the  petitioner  was  summon- 
ed and  examined  by  the  adverse  party 
before  the  Commissioners,  and  stated 
a  part  of  his  examination  in  ao  affi- 
davit in  support  of  the  petition:  HeU 
that  it  was  not  receivable  in  evidence. 
Ex  parte  Smith,  2  M.  D.  &  D.  ltt 

EXECUTION. 
Issued  under  1  &  2  Vict.  c.  HO. 
8.  18.,  for  costs.    Ex  parte  Britta, 
2  M.  D.  &  D.&1& 

(Defeated  by  Bankruptcy.) 
See  Pleading — Warrant  or 
Attorney. 

(When  protected.) 
See  Notice — Protected  Trans- 
actions. 


Executor. 
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EXECUTOR. 

Part  of  the  effects  which  came  into 
the  hands  of  an  executor's  assignees 
on  his  bankruptcy  consisted  of  spe- 
cific assets  of  the  testator.  A  suit 
in  Chancery  being  instituted  for  the 
administration  of  the  testator's  estate, 
the  proceeds  of  these  assets  were 
ordered  by  the  Court  of  Review  to  he 
retained  and  invested,  although  no  : 
accounts  had  been  taken,  the  suit  in 
Chancery  not  having  proceeded  to  a  ' 
decree.  Ex  parte  Wright,  2  M.  I). 
&  D.  401. 

In  an  administration  .suit  against 
an  executor  becoming  bankrupt  or 
insolvent,  and  who  is  at  the  same  time 
indebted  to  the  estate  of  his  testator, 
the  costs  of  the  executor,  incurred  : 
before  his  bankruptcy,  will  be  set  off  , 
against  his  debt,  and  the  costs  of  the 
same  executor,  incurred  in  the  proper  1 
performance  of  the  duties  of  his  trust  1 
after  his  bankruptcy  or  insolvency,  ' 
will  be  allowed  out  of  the  estate. 
Samuel  v.  Jones,  2  Hare,  24G. 

On  bankruptcy  of,  costs  of  assig- 
nees on  petition  to  prove  by  persons 
entitled  under  a  will  come  out  of 
bankrupt's  estate.  Ex  parte  Uridg- 
man,  %  M.  D.  &  D.  G92. 

Executors,  liable  for  the  default  of 
their  co-executor,  who  had  become 
bankrupt,  held  entitled,  upon  pay- 
ment by  them,  to  the  benefit  of  the 
proof  in  bankruptcy  against  his  estate. 
Lincoln  v.  JPright,  4  Beav.  427. 

Effects  in  bankrupt's  hands  as  exe- 
cutor de  son  tort  held  not  to  pass  to  as- 
signees under  sect.  72  of  S  G.  ^  c.  liL 
Ex  parte  Thomas,  gM,  D.  &  D.  294, 


Reversed  by  Lord  Chancellor.  3 
M.  D.  &  D.  40, 

{Lien  of,  on  Legacy  for  advances  to 
Legatee.) 
See  Lien. 
And  see  L eo  ac  y — P rotecte  d  T ran  s  - 

ACTIONS. 

EX  PARTE  APPLICATION. 

Pending  an  appeal  from  an  order 
directing  the  admission  of  a  proof,  a 
dividend  meeting  is  held,  and  on  the 
assignees  opposing  the  payment  of 
the  dividend  upon  this  proof,  it  is 
withheld,  a  fund  being  set  apart  to 
answer  it.  The  creditor  then  pre- 
sents a  petition  stating  the  non-pay- 
ment of  his  dividend,  but  suppressing 
the  fact  of  the  fund  being  set  apart, 
and  praying  costs  personally  against 
the  Commissioners.  On  this  petition 
and  a  corresponding  affidavit,  he  ob- 
tains, ex  parte,  an  order  staying  the 
dividend  generally,  the  appeal  be- 
ing determined  in  his  favour.  Held, 
that  the  suppression  in  the  affidavit 
on  which  the  ex  parte  order  was  ob- 
tained disentitled  him  to  any  relief. 
Held  also,  that  it  was  not  a  case  for 
the  Commissioners  to  pay  costs,  and 
the  petition  dismissed  with  costs  as 
against  them.  Ex  parte  Davidson,  £ 
M.  D.  &  D.  375. 

EXPUNGING. 
See  Proof. 

EXTENT. 
To  a  writ  of  extent  in  aid  against 
a  bankrupt,  sued  out  long  after  the 
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Fact,  Question  of.  INDEX. 


Fiat. 


issuing  of  the  commission,  the  sheriff* 
returns  that  the  bankrupt  was  enti- 
tled to  a  sum  standing  in  the  name  of 
the  accountant  in  bankruptcy  in  the 
books  of  the  Bank  of  England ;  that 
the  accountant  held  the  money  in 
trust  for  the  bankrupt,  and  that  the 
sheriff*  had  seized  such  money.  On 
this  return  the  Court  of  Exchequer 
made  an  order  that  the  sheriff'  should 
pay  over  to  the  prosecutor  of  the 
extent  the  amount  of  his  debt.  On 
a  petition  by  the  sheriff* to  the  Court 
of  Review  to  order  this  money  to 
be  paid  to  him,  held,  that  the  rind- 
ing of  the  inquisition  and  the  sheriff's 
return  were  alike  erroneous,  and  the 
Court  therefore  refused  to  make  any 
such  order.  Ex  parte  Magnay,  2.  M. 
D.  &  D.  6IL 

FACT. 
(Question  of.) 
A  New  York  house  accepts  bills 
for  the  accommodation  of  a  Virginia 
house,  on  an  agreement  for  reim- 
bursement entered  into  by  a  London 
merchant,  the  correspondent  of  a 
Virginia  house.  Afterwards  the  Lon- 
don merchant  enters  into  partnership, 
and  by  letter  desires  the  New  York 
house  to  consider  all  credit*,  advices, 
and  instructions  then  in  force  from 
him  as  extending  to  the  new  firm, 
and  to  transfer  any  balances  due  to  or 
from  him  to  the  new  firm.  The  New 
York  house  reply  that  they  will  make 
up  and  transfer  to  the  new  firm  the 
open  accounts  in  joint  exchange  trans- 
actions, but  that  they  hope  to  have 
the  account  current  made  up  before 


they  carry  the  old  account  to  the  new 
firm.  They  afterwards  pay  the  ac- 
commodation bills,  and  draw  on  the 
new  firm  for  the  amount.  The  new 
firm  become  bankrupt. 

Held,  1st,  That  the  question 
whether  the  liability  of  the  new  firm 
had  been  accepted  in  lieu  of  or  in 
addition  to  the  separate  liability  of 
the  London  merchant,  was  a  matter 
of  fact,  and  not  a  proper  subject  for 
a  special  case. 

2nd.  That  under  the  circumstances 
the  sejtarate  liability  was  discharged, 
and  the  New  York  house  were  only 
joint  creditors.  Ex  parte  Jackson^  2 
M.  D.  &  D.  UG. 

See  also  Fraudulent  Preference. 
FIAT. 

Ordered  to  issue  on  affidavit  of 
debt  sworn  in  Scotland.  Ex  parte 
Ramsey,  2  M.  D.  &  D.  5X1* 

A.  having  committed  an  act  of 
bankruptcy,  B.  lodged  with  the  secre- 
tary of  bankrupts  the  affidavit  of  debt 
required  by  the  Bankrupt  Act.  C. 
subsequently,  but  on  the  same  day, 
deposited  with  the  officer  both  the 
affidavit  of  debt  and  the  necessary 
bond.  Held,  that  notwithstanding 
B.'s  priority  in  lodging  the  affidavit,  C. 
had  the  first  regular  docket,  and  was 
therefore  entitled  to  have  the  com- 
mission against  A.  In  re  Bcale,  2. 
D.  &  War.  3Z5, 

A  separate  fiat  issued  against  one 
of  four  partners  after  a  joint  fiat  is- 
sued against  the  others  will  be  or- 
dered to  be  directed  to  the  same  Com- 
missioner, notwithstanding  the  part- 


Fiat. 
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Fixtures. 
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nership  has  been  dissolved  ;  and  the 
17th  sect,  of  the  6  Geo.  4*  c.  IfL  only 
applies  to  existing  partnerships.  In 
the  matter  of  Simmons,  2  M.  D.  &  D. 
603. 

Attendance  of  the  witness  at  the 
opening  of  fiat  to  prove  the  act  of 
bankruptcy  under  J  &  2  Vict,  c.  110. 
s.  &.  dispensed  with.  Ex  parte  Bow- 
man, 2  M.  D.  &  D.  SO. 

Time  for  opening  fiat  not  enlarged 
on  petition  of  bankrupt  to  facilitate  a 
composition  by  means  of  trust  deed. 
Ex  parte  Drew,  2M.  D,&D.8i 

A  separate  fiat  was  annulled  in 
favour  of  a  subsequent  joint  one,  not- 
withstanding the  separate  estate  was 
more  important  than  the  joint  estate, 
and  one  of  the  bankrupts  intended  to 
dispute  his  bankruptcy.  If  under  such 
circumstances  an  inspector  should  be- 
come necessary  to  protect  the  interests 
of  the  separate  creditors,  the  appoint- 
ment will  be  at  the  expense  of  the 
joint  estate.  Ex  parte  Burdikin,  2 
M.  D.&D.13L 

Where  the  bankrupt  had  carried  on 
business  in  London,  which  was  his  last 
place  of  domicile,  having  been  also 
engaged  in  raining  speculations  in 
Cornwall,  and  had  been  subsequently 
living  with  a  relation  near  Dover 
under  a  feigned  name,  a  fiat  that  had 
been  issued  to  commissioners  at  Dover 
was  ordered  to  be  impounded,  and  the 
proceedings  under  it  transferred  to 
the  Court  of  Bankruptcy  in  London, 
to  which  a  renewed  fiat  was  ordered 
to  issue.  Ex  parte  Gregory,  2  M. 
D.  &  D.  o& 


Although  a  fiat  may  be  concerted 
between  the  bankrupt  and  the  peti- 
tioning creditors,  and  may  be  lawfully 
issued  to  defeat  an  execution,  still,  if 
the  main  object  is  to  serve  the  pur- 
poses of  the  bankrupt  and  (he  peti- 
tioning creditor,  and  not  for  the  bene- 
fit of  the  general  creditors,  it  will  be 
annulled.  Ex  parte  Spicer,  2  Mont. 
D.  &  D.  388. 

Where  the  act  of  bankruptcy  was 
concerted  between  the  solicitor,  the 
petitioning  creditor, and  the  bankrupt, 
for  the  sole  purpose  of  defeating  an 
execution  creditor,  and  the  solicitor 
was  the  prime  mover  of  the  plot,  the 
fiat  was  annulled  with  costs.  Ex  parte 
Bameit,  2  M.  D.  &  D.  325. 

(For  annulling  Fiat.) 
See  Annulling. 

{For  Misnomer  in  Fiat.) 
See  Misnomer. 

FIAT. 
{Second.) 
See  Second  Fiat. 

FIFTEEN  SHILLINGS  IN  THE 
POUND. 
See  Second  Fiat. 

FIXTURES. 

Fixtures  are  not  goods  and  chattels 
within  fi  Geo.  4.  c.  ULs.UL  Smith 
v.  Graxebrooke,  ±  Scott,  N.  R.  565 ; 
and  Ex  parte  Heathcoate,  2  M.  D. 
&  D.  ILL 

A  trader  mortgages  the  trade  pre- 
mises in  fee,  and  then  enters  into  part- 
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nership,  and  the  firm  carry  on  busi- 
ness on  the  same  premises,  and  erect 
trade  fixtures.  Held,  on  their  bank- 
ruptcy, that  the  mortgagee  was  enti- 
tled to  the  trade  fixtures.  Ex  parte 
Cotton,  2  M.  D.  &  D.  72o. 

A  lessee  erects  trade  fixtures  firmly 
attached  to  the  freehold,  but  remove- 
able  as  between  himself  and  the  land- 
lord. He  then  mortgages  the  pre- 
mises by  way  of  demise,  by  the  same 
description  as  that  in  the  lease,  and 
without  reference  to  the  erection,  the 
sum  secured  being  a  floating  balance 
limited  to  an  amount  greater  than  the 
premises  would  be  worth  without  the 
fixtures:  he  becomes  bankrupt.  Held, 
that  the  mortgagee  was  entitled  to  the 
fixtures.  Ex  parte  Rent  ley,  2  M. 
D.  &  D.  ML 

The  bankrupts  purchased  certain 
copyhold  property,  with  various  fix- 
tures erected  thereon,  which  were  in 
law  removeable  as  between  landlord 
and  tenant,  as  well  as  on  the  principle 
of  the  benefit  of  trade.  They  after- 
wards mortgaged  the  property,  toge- 
ther with  all  these  fixtures,  describing 
them  precisely  in  the  words  used  in 
the  purchase  deed.  After  the  mort- 
gage they  erected  on  the  premises 
some  other  fixtures  of  the  like  nature, 
and  continued  in  the  possession  of  the 
whole  property  up  to  the  period  of 
their  bankruptcy.  Held,  that  all 
these  fixtures  passed  to  the  mort- 
gagee, as  parcel  of  the  mortgaged 
estate,  and  were  not  to  be  considered 
as  goods  or  chattels  in  the  order  and 
disposition  of  the  bankrupts  at  the 


time  of  their  bankruptcy,  within  the 
meaning  of  the  72nd  section  of  the  6 
Geo.  L  c.  1C.  Ex  parte  JRcynal,  - 
M.  D.  &  D.  443. 

A  memorandum  of  deposit  accom- 
panying an  equitable  mortgage  stated 
that  the  bankrupt  had  deposited  the 
deeds  and  documents  under  which  he 
held  the  steam  mills,  cottages,  lands, 
buildings,  and  premises  at  L.  Held, 
that  the  equitable  mortgagee  had  a 
lien  on  the  fixtures,  whether  erected 
before  or  after  the  time  of  the  deposit, 
and  including  those  that  were  move- 
able between  landlord  and  tenant.  Ex 
parte  Price,  2  M.  I).  &  D.  518. 
And  ice  Mortgage. 

FRAUDULENT  PREFERENCE. 

A  trader  in  a  state  of  absolute  in- 
solvency, after  an  abortive  attempt  to 
compound  with  his  creditors, and  after 
having  been  served  with  a  notice  under 
the  1  &  2  Vk.  c.  L1JL  s.  8^  sold  his 
whole  stock  and  effects  by  auction, 
and  with  the  proceeds  paid  the  com- 
position he  had  offered,  7s.  6d.  in  tbe 
pound,  to  such  of  his  creditors  as 
would  accept  it,  and  amongst  others 
to  the  defendant.  The  affidavit  and 
notice  were  served  on  the  1 5th  March, 
the  payment  was  made  to  the  defend- 
ant on  the  5th  April,  and  a  fiat  issued 
against  the  trader  on  the  6th.  In  the 
action  by  the  assignees  to  recover 
back  the  money  so  paid,  on  the  ground 
that  it  was  a  payment  made  in  con- 
templation of  a  bankruptcy,  the  jury 
having  returned  a  verdict  for  the  de- 
fendant, the  Court  directed  a  new 


Impounding  Fiat.  INK 

trial.  Gibson  v.  Musket t,  3  Scott, 
N.R.  ilSL 

Whether  or  not  a  payment  by  a 
trader  is  made  in  contemplation  of  a 
bankruptcy,  is  so  much  a  question  of 
law,  that  though  two  juries  have  de- 
cided it  in  the  negative,  the  Court,  if 
satisfied  that  their  conclusion  is  erro- 
neous, will  send  the  cause  down  to  a 
third  trial.  Gibson  v.  Muskett,  &  Scott, 
N.  R.  121 ;  4  Man.  &  Grang.  160. 
S,C, 

And  see  Act  op  Bankruptcy — 
Mortgage — Protected  Trans- 
actions. 

FULL. 
{Payment  in.) 
See  Servant — Legacy. 

GOODWILL. 
Of  bankrupt's  trade,  so  far  as  it  is 
local,  passes  to  assignees.    Ex  parte 
Thomas,  2  M.  D.  &  D.  2M* 

HABEAS  CORPUS. 
Semble,  that  the  Court  of  Review 
has  no  authority  to  issue  a  writ  of,  to 
bring  up  a  party  who  is  in  custody, 
in  order  that  he  may  be  charged  on  a 
warrant  of  commitment  for  non-pay- 
ment of  costs.  Ex  parte  Britten,  2 
M.  D.  &  D.  3M* 

HUSBAND  AND  WIFE. 
See  Married  Woman. 

IMPOUNDING  FIAT. 
See  Fiat. 


EX.       Insolvent  Debtors1  Act.  &21 

I  INFANT. 

Where  the  bankrupt  applied  lo 
I  annul  the  flat  on  the  ground  of  in- 
fancy,  and  it  appeared  that  on  the 
occasion  of  his  marriage  a  year  before 
the  Mat  issued,  he  made  an  affidavit 
!  that  he  was  then  of  age,  his  petition 
.  was  dismissed  with  costs.    Ex  parte 

j  Bates,  2  M.  D.  h  D.  33L 

i 

.  INJUNCTION. 

Injunction  in  Chancery  to  restrain 
'  proceedings  in  the  Court  of  Bank- 
ruptcy, under  1  &  2  Vict,  c.  110.  after 
decree  for  an  account  against  the 
party  taking  these  proceedings,  re- 
fused under  the  circumstances.  Perry 
v.  Walker,  1  Y.  &  C.  N.  C.  672. 

And  see  Set-off. 

INSOLVENT  DEBTORS'  ACT. 

Although  a  creditor  whose  debt  has 
been  inserted  in  the  schedule  of  a 
party  taking  the  benefit  of  the  Insol- 
vent Debtors'  Act  is  not  prevented 
|  from  proving  for  the  balance  of  his 
:  debt  under  a  subsequent  liat  against 
,  the  insolvent,  yet  where  the  debt 
is  founded  on  a  warrant  of  attorney 
j  given  by  the  insolvent,  and  a  judg- 
!  ment  thereon  is  entered  up  by  him, 
in  fraud  of  his  creditors,  the  creditor 
cannot  then  prove  for  the  balance 
under  a  subsequent  fiat.    Ex  parte 
Rmic,  2  M.  D.  &  D.  ££L 

Assignment  under,  overreached  by 
fiat.  Sidebotham  v.  Barrington,  2  Bea. 
2&L 
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INSPECTOR. 

Under  a  joint  fiat,  if  the  interests 
of  the  separate  creditors  require  it, 
the  Court  will  make  an  order  for  the 
appointment  by  them  of  an  inspector 
to  collect  in  the  separate  effects,  with 
authority  to  bring  actions,  &c.  in  the 
names  of  the  assignees.  Ex  parte 
Wright,  2  M.  D.  &  D.  431 

Where  an  inspector  is  appointed 
to  protect  the  interests  of  the  sepa- 
rate creditors,  the  costs  of  and  inci- 
dental to  the  application  arc  directed 
to  be  paid  out  of  the  separate  estate. 
Ex  parte  Holford,  2  M.  D.  &  D.  43 5. 

The  Court  will  not  order  the  ap- 
pointment of  an  inspector  of  the  se- 
parate estate  of  one  of  the  bankrupts 
before  the  choice  of  assignees.  In  re 
Daintry  and  Ryle,  £  M.  D.  &  D. 
257. 

{At  expense  of  what  estates  appointed.) 
See  Fiat. 

INTEREST. 

Not  paid  to  separate  creditors  out 
of  separate  estate  til)  joint  creditors 
have  received  principal.  Ex  parte 
Wood,  2  M.  D.  &  D.  2&L 

Where  one  of  two  obligors  in  a 
joint  and  several  bond  had  become 
bankrupt,  and  the  obligee  having 
by  several  dividends  in  the  bank- 
ruptcy been  paid  20s.  in  the  pound 
upon  the  amount  of  the  principal  and 
interest,  due  at  the  date  of  the  com- 
mission, also  carried  in  a  claim  in  re- 
spect of  the  same  bond,  under  a  de- 
cree in  a  suit  for  the  administration 


of  the  estate  of  the  co-obligor,  who 
had  died:  Held,  that  the  amount 
due  to  the  obligee  in  respect  of  such 
claim  was  to  be  computed  by  treat- 
ing the  dividends  as  ordinary  pay- 
ments on  account,  that  is,  by  apply- 
ing each  dividend,  in  the  first  place, 
to  the  payment  of  the  interest  due  at 
the  date  of  such  dividend,  and  the 
surplus,  if  any,  in  reduction  of  the 
principal ;  and  setnble,  that  the  same 
principle  of  computation  is  applicable 
in  bankruptcy  as  between  the  bank- 
rupt and  his  creditors,  where  there 
is  a  surplus  of  the  estate  after  pay- 
ment of  20s.  in  the  pound  upon  all 
the  debts  proved.  Bower  v.  Marrit, 
1  Cr.  &  Ph.  351. 

INTERPLEADER. 

The  assignee  of  a  bankrupt  having 
sued  a  banker  for  money  deposited 
with  him  by  the  bankrupt,  a  third 
party  claimed  the  money  as  part  of  i 
fund  which  the  bankrupt  held  in 
trust.  On  an  interpleader  rule,  the 
Court  ordered  an  action  to  be  brough: 
in  the  name  of  the  bankrupt  against 
the  assignees,  the  cestui  que  trust  to 
find  security  for  the  defendant's 
costs.  Frost  v.  Heywood,  2  Dowl.  P 
C.  N.  S.  EM. 

The  assignees  of  a  bakrupt  having 
set  up  a  claim  to  certain  goods  io  the 
possession  of  a  carrier,  the  latter  ap- 
plied to  a  judge  under  the  first  sec- 
tion of  the  Interpleader  Act,  when  it 
was  ordered,  that  unless  cause  was 
shown  to  the  contrary  on  a  day 
named,  the  assignees  be  barred  their 


Judgment. 
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claim,  and  pay  the  costs.  The  as- 
signees attended  on  the  day  named, 
when  the  Order  was  discharged. 
Subsequently  summonses  were  served, 
calling  upon  the  plaintiffs  and  the  as- 
signees to  state  the  nature  and  particu- 
lars of  their  respective  claims.  The 
assignees  did  not  attend  upon  any  of 
these  summonses.  Held,  that  the 
judge  had  no  jurisdiction,  under  the 
interpleader  act,  to  order  the  assig- 
nees to  pay  costs.  Grazcbrook  v. 
Pkkford,  2  Dowl.  P.  C.  N.  S.  24fl  ; 
in  Mees.  &  Wels.  279*  S.  C. 

JOINT    AND  SEPARATE 
ESTATE. 

See  Inspector — Partnership — 
Proof. 

JOINT  STOCK  COMPANY. 
See  Banking  Company. 

JUDGMENT. 

The  statute  a  Wilt.  L  c.  ii  s. 
126..  which  deprived  creditors  who 
have  obtained  judgment  by  confession 
against  their  debtor  of  preference  in 
bankruptcy, has  not  been  repealed  by 
the  effect  of  the  a  &  1  Viet.  c.  liLL 
In  re  Perrin,  2  Dr.  &  War.  Ill, 

Creditors  by  simple  contract  are 
within  the  terms  of  the  2  &  4  Vict.  c.  , 
liLL  s.  22.  Ibid. 

A  prior  statute  may  operate  upon  , 
the  provisions  of  a  subsequent  one, 
without  express  words.  Ibid. 

A  judgment  debt  is  prevented  by 
3  &  4  Vkt.  c.  1££*  s.  22,  from  affect- 


ing the  right  of  simple  contract  cre- 
ditors in  bankruptcy,  who  became 
creditors  before  1st  November  1840. 
In  re  Perrint  1  Con.  &  Law.  567. 

2.  A  judgment  being  made  a  charge 
by  the  22d  section  does  not  bring  it 
within  the  exception  as  to  "  heirs/' 
in  6  Will.  L  c.  14.  s.  121L  Ibid. 

fi  Will.  4.  c.  14.  s.  126.,  is  not  re- 
pealed by  a  &  4  Vict.  c.  LQi  Ibid. 

The  conditional  order  heretofore 
issued  in  the  first  instance,  on  appli- 
cation for  a  receiver,  under  5.  &  fi 
Will.  4.  c.  iILL  did  not  give  the  judg- 
ment creditor  priority  over  the  assig- 
nees of  the  debtor  committing  an  act 
of  bankruptcy  intermediately  between 
the  times  of  obtaining  the  conditional 
and  the  absolute  orders;  nor  had 
the  subsequent  orders  relation  back 
to  the  conditional  order.  Burt  v. 
Bernard,  2  Con.  &  Law.  27  L 

(  Tacking  judgment  debt. ) 
See  Mortgage. 

LACHES. 
Where  judgment  was  regularly 
signed,  and  execution  levied  on  the 
9th  March,  it  was  held  too  late  to 
apply  to  set  aside  the  judgment  on 
the  28th  April  following,  either  at 
the  instance  of  the  defendant  himself, 
or  of  his  assignees,  he  having  sub- 
sequently become  bankrupt,  although 
the  latter  were  not  aware  until  the 
7th  April  of  the  irregularity  existing 
in  the  judgment.  Weedon  v.  Garcia, 
2  Dowl.  P.  C.  N.S.  64. 
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LANDLORD  AND  TENANT. 

The  74th  section  of  6  Geo.  4.  c.  liL 
applies  only  to  rent  accrued  due 
before  the  bankruptcy.  Briggs  v. 
Sovry,  8  Mees.  8c  Wels.  729. 

When  the  assignees  of  a  bankrupt 
have  declined  a  lease  to  which  the 
bankrupt  was  entitled,  but  the  bank- 
rupt has  not  delivered  up  the  lease 
to  the  lessor,  the  property  in  the 
demised  premises  in  the  meantime 
continues  vested  in  the  bankrupt, 
and  the  lessor  retains,  until  such  de- 
livery, his  right  of  distress  for  the  . 
rent.  Ibid. 

Semble,  that  the  erlect  of  that  sec-  ; 
tion  is  only  to  exempt  the  bankrupt 
from  personal  liability,  and  not  to 
affect  the  landlord's  right  of  distress. 
Ibid. 

Scmblc  also,  that  it  only  applies  to 
cases  where  covenants  are  broken,  or 
rent  becomes  due,  after  the  delivery 
up  of  the  lease  by  the  bankrupt. 
Ibid. 

Qucerc  whether  it  applies  to  the  j 
case  of  a  demise  not  in  writing.   Ibid.  | 

A  landlord  distrained  the  goods  of  | 
A.  on  his  tenant's  premises  for  rent; 
the  tenant  afterwards  became  bank- 
rupt, and  obtained  his  certificate. 
Held,  that  the  certificate  did  not  ope- 
rate as  a  release  of  the  rent,  and 
therefore  that  the  landlord  had  a  j 
right  in  replevin  at  the  suit  of  A.  to  | 
avow  for  a  return  of  the  goods. 
Newton  v.  Scott,  2  Mees.  &  Wels. 
■1 3 1 ;  S.  C.  affirmed  on  appeal  in  Ex- 
chequer Chamber,  10.  Mees.  &  Wels. 
47  1. 


Parol  lease  is  within  £  Geo.  4_*  c. 
1 C.  s.  75.,  as  to  assignees  electing. 
Ex  parte  U  opt  on,  £M.  D.  &  D.  2£L 

LEASE. 
See  Landlord  and  Tenant — 
Mortgage. 

LEGACY. 

A  pecuniary  legatee  is  entitled  to 
be  paid  in  full  out  of  a  dividend 
payable  on  a  proof  made  in  respect 
of  devastavit  committed  by  a  bank- 
rupt who  is  executor  and  residuary 
legatee.  Ex  parte  Tvrner,  2  M.  D. 
&  D.  613. 

A  testator,  by  his  will,  gives  2000/. 
to  a  daughter,  to  be  paid  as  therein- 
after mentioned,  and  charges  certain 
estates  with  the  payment.  In  a  sub- 
sequent passage  he  directs  the 
daughter  to  let  her  legacy  remain  in 
the  hands  of  the  executors  at  interest 
till  she  should  happen  to  marry,  and 
that  then  and  in  such  case  the  legacy 
should  be  paid  by  certain  instal- 
ments by  the  executors,  they  contri- 
buting to  the  payments  equally.  He 
then  devises  the  property  charged, 
subject  to  the  payment  of  the  legacy, 
to  three  of  his  sons,  whom  he  ap- 
points his  residuary  legatees  and 
executors,  they  paying  his  debts, 
funeral  expenses,  the  legacy  above 
mentioned,  and  certain  annuities. 
Held,  that  the  bequest  was  a  vested 
legacy  of  2000/.,  and  not  merely  a 
gift  of  the  interest  while  the  daughter 
remained  single,  with  a  contingent  of 
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the  principal  in  the  event  of  marriage. 
Ex  parte  Hudson,  2  M.  D.  &  D.  177. 

LIEN. 

Where  a  solicitor  was  employed 
by  the  trustees  under  a  trust  deed 
in  the  preparation  of  the  deed  and 
the  execution  of  the  trusts,  and 
the  trustees  were  afterwards  chosen 
assignees  under  a  subsequent  fiat  in 
bankruptcy  issued  against  the  party, 
who  had  assigned  his  effects  under  the 
trust  deed  :  Held,  that  the  solicitor 
could  not  retain  a  sum  which  had 
come  to  his  hands  since  the  bank- 
ruptcy, in  satisfaction  of  his  charges 
relating  to  the  trust  deed.  Ex  parte 
Dean,  £M.  D.  &  D.  438. 

The  bankrupt's  goods  having  been 
seized  in  execution  nearly  five  years 
ago,  the  solicitor  to  the  fiat,  without 
the  authority  of  the  assignee,  gave  an 
undertaking  to  the  sheriffs  officer  to 
indemnify  him  against  the  conse- 
quences of  his  relinquishing  the  pos- 
session of  the  goods,  and  returning 
nulla  bona.  Held,  that  he  had  not, 
by  reason  of  his  liability  on  this  un- 
dertaking, any  lien  upon  the  bank- 
rupt's money  in  his  hands.  Ex  parte 
White,  2M.  D.&D.  4ak 

One  of  the  several  residuary  lega- 
tees, with  the  concurrence  of  the 
others,  induces  the  executors  to  sell 
out  stock  forming  part  of  the  resi- 
duary estate,  and  to  lend  him  the 
proceeds  on  his  executing  to  them  a 
warrant  of  attorney,  and  depositing 
certain  title  deeds  as  a  security  for 
the  replacement  of  the  stock  and 
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payment  of  the  dividends,  but  with- 
out any  express  lien  upon  or  refer- 
ence to  his  share  in  the  residue. 
Held,  that  the  executors  had  on  his 
bankruptcy  a  lien  on  the  share.  Ex 
parte  Making,  2.  M.  D.  &  D. 

A  London  firm  advance  money  to 
a  merchant  who  is  about  to  make  a 
consignment  to  their  correspondents 
in  Calcutta,  and  they  take  as  a  se- 
curity the  bill  of  lading,  which  they 
send  to  their  correspondents,  with  an 
account  of  the  transaction,  and  a  di- 
rection for  the  latter  to  remit  the 
return  proceeds  to  the  merchant 
through  them.  The  correspondents 
sell  the  goods,  and  remit  directly  to 
the  merchant  a  bill  of  exchange  drawn 
upon  the  London  firm  for  the  full 
amount  of  the  proceeds,  in  the  follow- 
ing form  :  "  Pay  through  your  good 
selves,  &c."  The  bill  of  exchange  is 
received  by  the  assignee  of  the  mer- 
chant, who  becomes  bankrupt  before 
its  arrival.  Held,  that  they  are  bound 
to  give  it  up  on  being  paid  the  differ- 
ence between  the  proceeds  of  the  sale 
and  the  advance  made  to  the  bank- 
rupt, and  that  the  London  and  Indian 
firms  might  properly  join  in  present- 
ing a  petition  to  have  the  bill  delivered 
up.    Ex  parte  Mackey,  2  M.  D.  &  D. 

And  see  Mortgage. 

LIMITATION  OVER,  IN  CASE 
OF  BANKRUPTCY. 
Subject  to  the  life  estate  of  her  hus- 
band, a  wife  had  the  absolute  power 
of  appointing  a  trust  fund,  which  in 
3  K 
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default  of  appointment  was  limited  to 
her  next  of  kin,  and  there  was  a  pro- 
viso, that  if  the  husband  became 
bankrupt,  the  dividends  should  no 
longer  be  paid  to  him.  The  wife  died 
first,  and  appointed  the  fund  to  her 
husband.  Held,  that  he  became  en- 
titled thereto  absolutely,  and  had  a 
right  to  have  a  transfer  thereof. 
Neale  v.  Hodgson,  b.  Beav.  159. 

Testator  bequeathed  his  residuary 
estate  to  trustees,  and  after  making  a 
provision  out  of  it  for  the  benefit  of 
his  son  for  life,  and  after  the  son's 
death  for  his  wife  and  children,  di- 
rected that  if  his  son  should  assign  or 
charge  the  interest  to  which  he  was 
entitled  for  life,  or  agree  so  to  do,  or 
commit  any  act  whereby  the  same  or 
any  part  thereof  might,  if  the  absolute 
property  thereof  was  vested  in  him, 
be  forfeited  to  or  become  vested  in 
any  person  or  persons,  then  the  trus- 
tees should  pay  and  apply  the  said 
interest  for  the  maintenance  and  sup- 
port of  his  son,  and  any  wife  or  chil- 
dren he  might  have,  and  for  the  edu- 
cation of  such  issue  as  the  trustees 
should  in  their  discretion  think  fit. 
Some  years  after  the  testator's  death, 
the  son  became  bankrupt.  Held,  that 
the  trust  for  the  benefit  of  the  son,  his 
wife  and  children,  was  valid,  and  that 
the  assignees  were  not  entitled  to  any 
part  of  the  provision.  Godden  v. 
Crowhurst,  1£  Sim.  G42. 

LIQUIDATED  DEMAND. 
The  bankrupt  undertook  to  supply 


EX.  Liquidated  Demand. 

a  creditor  who  was  under  pecuniary 
engagements  for  him  with  five  pieces 
of  cloth  per  week,  or  to  forfeit  and 
pay  £  1 0  per  piece  as  liquidated  penalty 
for  every  piece  deficient.  The  bank- 
rupt made  such  frequent  default  it 
the  regular  supply  of  the  cloth,  that 
he  incurred  penalties  to  the  amount  of 
3870/.,  which  the  creditor  claimed  to 
prove,  although  no  specific  damage 
was  alleged  to  have  been  sustained  by 
him  by  the  non-performance  of  tbe 
agreement,  and  the  only  balance  really 
due  to  him  was  48/.  18*.  6 J.  Hdd, 
that  this  was  a  claim  for  unliquidated 
damages  founded  on  a  penalty,  and 
was  not  therefore  the  subject  of  proof. 
Ex  parte  Maclean,  2  M.  D.  &  D. 

Teas  are  sold  to  be  paid  for  at  ap- 
pointed days,  the  sales  being  made 
according  to  the  custom  of  tbe  trade, 
whereby  the  goods  when  sold  are  left 
as  a  pledge  for  full  payment  with  the 
vendor,  who  in  case  of  non-payment 
is  at  liberty  to  resell,  and  charge  the 
loss  to  the  original  purchaser.  The 
purchase-money  is  not  paid  at  tbe 
appointed  time  ;  the  purchaser  be- 
comes bankrupt,  and  the  vendor 
having  sold  part  of  the  teas  before  the 
fiat  and  the  rest  afterwards,  gives  the 
estate  credit  for  the  clear  proceeds  of 
the  sales,  tendering  a  proof  for  the 
residue  of  the  original  purchase  money. 
Held,  that  although  there  was  no  de- 
livery of  the  goods,  the  original  sale 
was  a  binding  contract  within  the  Sta- 
tute of  Frauds,  and  that  the  claim  of 
the  vendors  constituted  not  unli- 
quidated damages,  but  a  proveabJe 
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debt.  Ex  parte  Moffat t,  2  M.  D.  &  D. 
L7JL 

LUNACY. 

Of  bankrupt  is  a  ground  for  dis- 
pensing with  his  affidavit  of  con- 
formity. Ex  parte  May,  2  M.  D.  & 
D.  3&L 

A  trader  being  indebted  to  a  lunatic 
in  the  amount  of  the  purchase-money 
of  a  business  and  the  machinery  and 
stock  in  trade,  after  carrying  on  the 
business  alone  for  some  time,  enters 
into  partnership  under  an  agreement 
by  which  the  stock  in  trade  and  pro- 
perty of  the  sole  business  were  to 
belong  to  the  firm,  which  was  to  take 
upon  itself  the  liabilities  of  the  sole 
business.  The  firm  renders  an  annual 
account  in  its  own  name  in  respect 
of  the  debt  to  the  committee  of  the 
lunatic,  who  makes  no  objection  to 
this  form  on  the  account.  Held,  on 
the  firm  becoming  bankrupt,  that  the 
committee  was  not  entitled  to  prove 
against  the  joint  estate.  Qucere, 
whether  he  had  power,  and  whether 
the  Lord  Chancellor  would  have  given 
him  power,  to  convert  the  separate 
into  a  joint  liability.  Ex  parte  Parker, 
2  M.  D.&D.  5TL 

MARRIED  WOMAN. 

The  assignees  of  a  bankrupt  may 
maintain  an  action  in  their  own  names 
only  for  a  chose  in  action  belonging 
to  the  wife  of  a  bankrupt  before  mar- 
riage, as  a  promissory  note  given  to 
her  dum  sola.  And  in  such  action 
the  defendant  cannot  set  oft'  a  debt 


due  to  htm  from  the  bankrupt.  Yates 
v.  Sherrington,  U  Mees.  &  Wels.  42* 
Feme  covert,  petitioning  by  her  next 
friend,  permitted  to  prove  the  value 
of  a  legacy  of  stock  bequeathed  to 
her  separate  use,  but  transferred  into 
the  name  of  her  husband,  who  sold 
it  out  and  became  bankrupt :  and  a 
trustee  appointed  to  receive  the  divi- 
dends. Ex  parte  Wells,  2  M.  D.  &  D. 

Assignees  may  sue  alone  on  a  pro- 
missory note  given  to  bankrupt's  wife 
before  marriage.  Yates  v.  Sherring- 
ton, 2  Dow.  P.  C.  N.  S.  803, 

MARSHALLING  OF  SECURI- 
TIES. 

See  Mortgage. 

MERGER  OF  SECURITIES. 
See  Annuity — Mortoage. 

MISNOMER. 
Semite,  that  a  joint  fiat  will  not  be 
annulled  on  account  of  a  misnomer  in 
it  of  one  of  the  bankrupts  by  the 
omission  of  one  of  his  Christian  names . 
Qucere,  whether  such  a  misnomer  of 
a  trader  in  proceedings  under  1  &  g 
Vict.  c.  1 10.  s.  8^  is  a  sufficient 
ground  for  annulling  a  fiat  founded 
upon  them.  To  prove  the  existence 
of  such  a  misnomer,  it  is  not  enough 
to  state  that  the  trader  was  baptised 
by  and  always  adopted  another  name 
than  that  by  which  he  is  described ; 
it  must  appear  that  he  was  generally 
known  by  such  other  name.  Ex  parte 
Richards,  2  M.  D.  &  D.  423* 
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MORTGAGE. 
{How  constituted.) 

An  equitable  sub-mortgagee  by 
re-deposit  held  to  be  entitled  at  law 
to  retain  the  deposited  documents 
against  the  assignees  in  bankruptcy 
of  the  original  mortgagor,  who  brought 
an  action  of  trover  to  recover  the 
deeds.  Hobson  v.  Mellond,  2  Mo. 
&  Rob.  312. 

Equitable  mortgage  may  be  created 
on  deeds  in  the  hands  of  a  third  party, 


assignees.  Meux  v.  Smith,  Stager  v. 
Smith,  2  M.  D.  8c  D.  Z89i  H  Sim. 
410,  S.C. 

To  create  an  equitable  sub-mon- 
gage  by  re-deposit  of  deeds  originally 
deposited  by  way  of  mortgage,  it  is 
not  necessary  that  the  written  memo- 
randum accompanying  the  first  tram- 
action  should  be  deposited  upon  the 
second.  Ex  parte  Smitk,  2  M.D.  & 
D. 

A  shareholder  in  a  company,  the 
settlement  deed  of  which  prescribes  i 


and  by  a  memorandum  of  agreement  ,  specified  mode  for  the  transfer  of 
on  the  part  of  the  mortgagor  to  assign  |  shares,  and  excludes  from  being shait- 


his  interest  in  the  property  comprised 
in  the  deeds.  Ex  parte  Heathcoale, 
2  M.  D.  &  D.  711. 

Brewers  agree  to  advance  money 
to  enable  a  publican  to  pay  the  con- 
sideration for  the  purchase  of  the 
lease  of  a  public-house,  on  the  under- 
standing that  as  soon  as  the  lease  is 
executed  it  shall  be  delivered  to  and 
deposited  with  the  brewers  as  a  se- 
curity for  the  advance.  The  lease  is 
accordingly  made  to  the  publican  as 
lessee,  but  on  its  execution  is  delivered 
by  the  lessor  immediately  to  the 
brewer's  agent,  who  advances  the 
money :  a  memorandum  is  at  the 
same  time  signed  by  the  publican, 
whereby  he  states  the  deposit  to  have 
been  made  by  himself  for  the  above 
purpose,  and  agrees  to  execute  a  legal 
mortgage  by  way  of  under-lease 
when  required.  The  publican  turns 
out  to  have  been  at  the  time  an  un- 
certificated bankrupt.  Held,  that  the 
brewers  had  a  good  lien  against  the 


holders  all  who  are  not  shippers  of 
goods,  deposits  the  certificates  of  his 
shares  by  way  of  mortgage  with  i 
person  not  of  the  prescribed  desenp- 
tion,  and  without  following  the  pre- 
scribed mode  of  alienating.  HtH 
that  the  deposit  created  a  valid  lien 
as  against  his  assignees  on  his  becom- 
ing bankrupt.  Semble,  that  reputed 
ownership  of  shares  must  be  proved 
to  have  existed,  and  is  not  conclu- 
sively to  be  inferred  from  the  absence 
of  notice  of  a  lien  upon  them,  t* 
parte  Pooley,  %  M.  D.  &  D.  *f& 

Where  a  bankrupt  had  contracted 
to  buy  some  shares  in  the  Inited 
States  Bank,  the  certificates  of  which 
were  left  in  the  hands  of  the  vendor 
as  a  security  for  the  payment  of  d* 
greatest  portion  of  the  purchsse- 
money :  Held,  that  the  vendor  w« 
entitled,  as  in  the  case  of  an  equitaW* 
mortgage,  to  an  order  for  the  sale  of 
the  shares,  in  satisfaction  of  the  un- 
paid purchase-money,  with  liberty  w 
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prove  for  the  difference.    Ex  parte 
Sheppard,  2  M.  D.  &  D.  43_L 

A  railway  act  prescribes  a  form  of 
instrument  for  the  transfer  of  shares, 
and  provides  that  a  memorial  of  the 
transfer  shall  be  entered  in  the  com- 
pany's books,  and  that  until  such  me- 
morial shall  be  made,  the  purchaser 
shall  have  no  share  in  the  under- 
taking. A  shareholder  in  the  railway 
borrows  money  on  a  deposit  of  the 
certificates  of  his  shares,  with  an  as- 
signment executed  by  him,  but  with 
the  name  of  the  transferee  left  in 
blank,  and  the  blanks  are  not  filled 
up  before  the  shareholder  becomes 
bankrupt.  Held,  that  the  depositary 
had  a  lien  on  the  shares,  and  that  the 
lien  extended  to  sums  paid  by  him  in 
respect  of  calls.  Ex  parte  Dobson, 
2  M.  D.  &  D.  fi&L 

Mortgage  of  shares  in  a  company 
by  a  director,  with  a  stipulation  that 
notice  should  not  be  given  to  the 
company,  bad  within  6  G.  4,  c.  ilL  s. 
12*    Ex  parte  Nutting,  2  M.  D.  &  D. 

And  see  Reputed  Ownership. 

Trustee  having  a  partial  beneficial 
interest  in  the  trust  property  may  in- 
cumber his  interest  by  a  deposit  of 
the  title  deeds.  Ex  parte  Smith,  2 
M.  D.  &  D.  .i£L 

LL  and  F.,  the  owners  of  a  ship, 
sent  her  to  Charlestown,  where  a 
cargo  of  cotton  was  put  on  board, 
with  which  he  returned  to  this  country. 
On  her  arrival  here,  the  defendant,  as 
mortgagee  of  the  ship,  took  posses- 
sion of  the  ship  and  cargo.  Held, 
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that  the  assignees  of  HL  and  F.,  who 
had  become  bankrupt  before  the  ar- 
rival of  the  vessel,  were  entitled  to 
maintain  trover  against  the  defendant 
for  the  cargo.  Brancker  v.  Molyncui 
3  Scott,  N.  R.  332. 

{Merger  of  Securities.) 
The  bankrupt  being  the  lessee  un- 
der a  lease  for  forty-six  years,  sub- 
ject to  a  former  lease  for  twenty  years, 
deposits  it  by  way  of  equitable  mort- 
gage, he  afterwards  purchases  the  re- 
mainder of  the  term  granted  by  the 
first  lease,  and  deposits  that  lease  also 
with  the  same  party  for  securing  a 
further  sum.  Held,  that  the  first 
lease  was  not  under  these  circum- 
stances merged  in  the  second,  and 
that  the  depositaries  were  good  equi- 
table mortgagees  under  both  deposits. 
Ex  parte  Whitbread,  2  M.  I).  &  D. 
ILL 

Proximity  to  Bankruptcy. 
The  circumstance  that  a  security 
has  been  obtained  for  an  antecedent 
debt  three  weeks  only  before  the 
issuing  of  the  fiat,  is  not  of  itself  suf- 
ficient to  prevent  the  creditor  from 
obtaining  the  usual  order  at  once, 
without  a  preliminary  inquiry.  Ex 
parte  Heathcoate,  2  M.  D.  &  D.  2LLL 

(Extent  of  Security.) 
An  agreement  in  writing  accom- 
panying the  deposit  of  title  deeds,  to 
secure  a  specific  sum,  may  be  ex- 
tended as  a  security  beyond  that  sum 
by  a  subsequent  verbal  agreement, 
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meut  debt,  in  addition  to  the  original 
mortgage  debt.  Held,  on  the  mort- 
gagor becoming  bankrupt,  that  the 
executors  might  as  against  the  second 
mortgagee  tack  the  whole  of  the 
Ex  parte  Smith,  2  M.  D.  &    judgment  debt  to  the  mortgage.  Ex 

parte  Cox,  2  M.  D.  &  D.  ifik 

Where  the  bankrupt  executed  se- 
veral distinct  mortgages  of  different 
estates,  his  assignees  cannot  apply  to 
redeem  the  mortgage  without  also 
redeeming  the  others.  Ex  parte  Al- 
soger,  2  M.  D.  &  D.  32k 


Ex  parte  Netlieship,  2  M.  D.  &  D. 
124* 

The  expression  "  may  advance,"  in 
a  memorandum,  does  not  conclusively 
confine  the  security  to  future  ad- 
vances. 
D.  587. 

(As  to  Fixtures.) 
See  Fixtures. 


(Change  of  Firm.) 
The  title  deeds  of  property  belong- 
ing to  one  of  two  partners  in  trade 
are  deposited  with  a  banking  firm,  to 
secure  the  balance  of  the  account  cur- 
rent between  the  banking  firm  and 
the  partnership.  On  a  particular  ad- 
vance being  afterwards  made  by  the 
former  to  the  latter,  the  partner  to 
whom  the  deeds  belong  writes  a  letter 
to  the  effect  that  the  object  of  the 
deposit  is  to  secure  that  "as  well  as 


(Marshalling.) 
Where  there  are  two  creditors  who 
have  taken  securities  for  their  respec- 
tive debts,  and  the  security  of  the 
first  creditor  ranges  over  two  funds, 
while  the  security  of  the  second  is 
confined  to  one  of  these  funds,  the 
Court  will  marshal  the  assets  so  as  to 


any  future  advances."    An  alteration  i  throw  the  person  who  has  two  funds 


takes  place  in  the  members  of  the 
banking  firm,  but  the  new  firm  retaiit 
the  deeds,  and  continue  to  advance 
money  to  the  partnership.  Held,  that 
the  existing  banking  firm  were  enti- 
tled to  the  benefit  of  the  security. 
Ex  parte  Smith,  2  M.  D.  &  D.  31 1. 

(Tacking.) 

A  mortgagee  by  demise  enters  up 
judgment  against  the  mortgagor  on 
another  debt,  and  dies  ;  his  executors 
take  from  the  mortgagor  a  memo- 
randum empowering  them  to  hold  the 
title  deeds  of  the  mortgaged  property 
as  a  security  for  a  part  of  the  judg- 


liable  to  his  demand  on  that  which  is 
not  liable  to  the  debt  of  the  second 
creditor.  The  bankruptcy  of  the 
debtor  will  not  prevent  the  application 
of  the  general  rule,  for  the  assignee 
stands  in  the  position  of  the  bank- 
rupt. Baldwin  v.  Belcher,  and  /*  C 
Cornwall,  2  D.  &  W.  173j  2  Con.  & 
Law.  131,  S.  C. 

(Sale.) 

Order  for  sale  of  part  of  the  pro- 
perty comprised  in  a  security,  without 
prejudice  to  the  creditor's  lien  upon 
the  remainder,  which  was  at  the  ume 
unsaleable  from  being  the  subject  of 


1 
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litigation.    Ex  parte  Wace,  2  M.  D. 
&  D.  730. 

The  Court  of  Review  has  jurisdic- 
tion to  entertain  a  petition  complain- 
ing of  an  abuse  for  the  execution  of 
an  order  made  for  the  sale  of  property 
under  an  equitable  mortgage,  but  the 
petition  must  be  that  of  a  creditor  or 
party  interested  in  the  bankrupt's 
property,  and  who  is  also  a  party 
aggrieved.   Where  a  petition  praying 


Notice. 


831 


for 


is  dismissed,  it  will  in 


rally  be  dismissed  with  costs. 
parte  Columbine,  2  M.  D.  &  D. 


Ex 


(Proof  without  Sale  of  Security.) 
Mortgagee  of  joint  estate,  to  secure 
joint  debt,  may  prove  a  separate  cove- 
nant, without  giving  up  his  security. 
Ex  parte  Shepherd,  2  M.  D.  &  D. 
204;  S.  C.  nom.  in  re  Plummcr,  1 
Phil.  56. 

See  Proof. 


gene- 


(fVho  entitled  to  Rents  and  Profits  of 
mortgaged  Premises.) 
The  mortgagee  of  property,  which 
has  been  some  time  untenanted  and 
unproductive,  consents  that  the  as- 
signee of  the  bankrupt  mortgagor 
shall  let  the  premises  to  such  person 
as  he  may  think  proper,  the  mort- 
gagee stipulating  that  his  consent  is 
not  to  be  considered  as  assuming  the 
possession  of  the  premises  as  mort- 
gagee. In  pursuance  of  this  arrange- 
ment, the  assignee  lets  the  property, 
and  receives  the  rents  for  a  period  of 
seven  years,  when  the  property  is 
sold,  but  the  proceeds  of  the  sale  are 
not  sufficient  to  pay  off  the  whole  of 
what  is  due  upon  the  mortgage. 
Held,  that  the  assignee,  and  not  the 
mortgagee,  was  entitled  to  these  bye- 
gone  rents.    Ex  parte  Can;  2  M.  D. 
&  D.  531. 

(  Proof  by  Mortgagee  how  far  facilitated 
by  Court.) 
See  Partnership. 


NOTICE. 

Notice  of  an  act  of  bankruptcy, 
given  to  the  sheriff  or  his  officer  in 
possession,  is  not  notice  to  the  execu- 
tion creditor.  Ramsey  v.  Eaton,  2 
Dowl.P.  C.  N.  S.  219. 

Semble,  that  a  general  notice  to  an 
execution  creditor  that  the  defendant 
has  committed  an  act  of  bankruptcy, 
is  sufficient  without  particularly  spe- 
cifying it.  Ibid. 

See  Protected  Transactions. 

In  1816  D.  assigned  a  policy  of 
insurance  on  his  life  to  a  trustee,  to 
secure  a  sum  of  money  owing  to  IV., 
and  soon  afterwards  the  solicitor  of 
IV.  caused  a  memorandum  to  be  en- 
tered in  the  office  of  the  insurance 
company,  directing  that  all  letters 
were  to  be  sent  to  such  solicitor,  and 
the  premiums  were  thenceforth  paid 
by  IV.  through  the  hands  of  such 
solicitor,  but  the  insurance  company 
were  not  informed  on  whose  behalf 
the  solicitor  acted.    In  1826  D.  be- 
came bankrupt,  and  his  assignees  de- 
clined to  interfere  as  to  the  policy. 
The  premiums  continued  to  be  paid 
by  IV.  through  his  solicitor  during 
his  life,  and  by  the  executors  of  IV, 
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through  their  bankers  after  his  death. 
D.  died  in  1829. 

Hcldt  that  the  policy  was  in  the 
order  and  disposition  of  the  bank- 
rupt, and  that  there  was  not  any 
notice  given  to  the  insurance  office  of 
the  assignment  of  the  policy,  to  take 
it  out  of  such  order  and  disposition. 
West  v.  Reid,  2  Hare,  249. 

That  the  conduct  of  the  assignees 
did  not  amount  to  an  abandonment  of 
any  right  which  they  had  to  the  be- 
nefit of  the  policy.  Ibid. 

That  the  executors  of  W.  had  a 
lien  on  the  policy  for  the  amount  of 
the  premiums,  which  had  been  paid 
by  W.,  and  his  estate  and  the  interest 
thereon,  and  that  they  were  entitled 
to  payment  thereof  out  of  the  monies 
payable  under  the  policy.  Ibid. 

Negligence  as  applied  to  cases  of 
constructive  notice  supposes  the  dis- 
regard of  a  fact  known  to  the  pur- 
chaser which  indicated  the  existence 
of  a  fact,  the  knowledge  of  which  the 
Court  imputes  to  him,  and  such  neg- 
ligence may,  without  a  fraudulent 
motive,  be  so  gross  as  to  justify  the 
charge  of  constructive  notice.  Semble. 
Jbid. 

A  purchaser  may  be  presumed  to 
have  investigated  every  instrument 
which  directly  or  inferentially  forms  a 
link  in  the  title  to  the  property,  but 
not  instruments  which  are  neither 
directly  nor  presumptively  connected 
with  it,  and  may  only  by  possibility 
affect  it.  Semble.  Ibid. 
And  see  Mortgage— Partnership 
—  Reputed  Ownership— Trust. 


IX.        Order  and  Disposition. 

NOTICE  TO  DISPUTE. 
See  Pleading. 

OFFICIAL  ASSIGNEE. 

The  official  assignee  is  liable  to  the 
costs  of  defending  an  action  brought 
against  him  and  the  creditors'  as- 
signee, if  he  joined  in  retaining  the 
attorney.  Sydney  v.  Belcher,  2.  Mo. 
&  Rob.  324. 

An  official  assignee  disclaiming  all 
interest  in  the  suit  may  be  dismissed 
on  the  hearing,  with  costs  to  be  paid 
to  him  by  the  plaintiff,  but  in  such 
case  he  must  disclaim  absolutely 
either  by  his  answer,  or  at  the  bar. 
Clarke  v.  Wilmot,  1  Y.  &  C.  Chanc. 
Ca.  5& 

An  official  assignee  who  is  removed 
has  no  right  to  retain  the  papers  be- 
longing to  the  bankrupt's  estate  in  his 
hands  until  he  is  remunerated  for  his 
services  under  the  fiat,  and  if  he  re- 
fuses to  hand  them  over  to  his  suc- 
cessor, he  will  be  ordered  to  deliver 
them  up  wi  th  costs.  Ex  parte  Graham, 
£  M.  D.  &  D.  290. 

Where  an  official  assignee,  who  had 
been  removed  from  that  office,  neg- 
lected to  pay  over  a  sura  of  money 
which  he  had  received  under  the  fiat, 
he  was  ordered  forthwith  to  pay  the 
same,  together  with  interest  at  the 
rate  of  2QL  per  cent,  for  the  time  of 
his  retention  of  the  money.  Ex  parte 
Turner,  2  M.  D.  &  D. 

ORDER  AND  DISPOSITION. 
See  Reputed  Ownership. 
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PAROL  AGREEMENT. 
See  Liquidated  Demand. 

PARTNERSHIP. 

{How  constituted.) 
Where  a  negociation  took  place  be- 
tween B.,  S.  V.  8c  Co.  and  E.,  as  to 
the  admission  of  E.  as  a  partner  with 
them,  and  E.  drew  out  a  sketch  of 
the  terms  of  the  intended  partnership, 
two  of  which  were,  that  E.  should 
bring  in  2000/.,  half  in  cash  and  half 
in  goods,  and  that  the  firm  should  be 
altered  to  that  of  B.  and  S.  V.  &  Co., 
and  E.  accordingly  advanced  the 
2000/.,  upon  which  the  words  "  & 
Co."  were  added  to  the  original  firm, 
but  no  other  act  was  done  by  E.  to 
show  that  he  considered  himself  as  a 
partner,  and  he  refused  to  sign  any 
formal  agreement  for  a  partnership. 
held y  that  this  was  not  sufficient  to 
constitute  him  a  partner  with  B.  and 
S.  V.,  so  as  to  prevent  him  from  prov- 
ing the  amount  of  his  advances  as  a 
debt  due  from  them  to  him,  under  a 
fiat  issued  against  B.  and  *S.  V.  Ex 
parte  Turquand,  1  M.  D.  &  D. 

(Change  of  Firm  and  Dissolution,  and 
Assignments  thereujwn.) 
A.,  B.  and  C.  dissolved  their  part- 
nership, when  C.  executes  a  regular 
assignment  of  the  partnership  effects 
to  A.  and  B.,  and  notice  of  the  dis- 
solution appears  in  the  Gazette.  A. 
and  B.  continue  the  business  in  the 
same  firm  until  their  bankruptcy, 
which  is  more  than  a  twelve  month 


BX.  Partnership.  833 

after  the  dissolution  and  assignment. 
Held,  that  a  joint  creditor  of  A.,  B. 
and  C.  could  not  prove  against  the 
estate  of  A.  and  B.  Ex  parte  Gurney, 
2  M.  D.  &  D.  5J_L 

A.  carries  on  the  business  of  a 
grocer  separately,  and  also  that  of  an 
iron-founder  in  partnership  with  B. 
After  this  trading  for  four  years,  he 
sells  off  the  stock  of  the  grocery  bu- 
siness, and  retires  wholly  from  that 
trade,  investing  the  proceeds  in  the 
iron-foundry  business,  which,  with  the 
exception  of  a  small  sum  brought  in 
by  B.,  constituted  the  whole  capital 
of  the  partnership.  A  joint  fiat  is 
issued  against  A.  and  B.  sixteen 
months  after  A.  had  retired  from  his 
separate  grocery  trade.  Held,  that 
the  creditors  of  A.  in  the  grocery 
trade  could  not  prove  against  the 
joint  estate  of  A.  and  B.  Ex  parte 
Graham,  2  M.  D.  &  D.  WL 

L.  and  C.  employed  packmen  to 
travel  round  various  districts  in  the 
country  to  sell  their  goods,  in  the 
course  of  which  dealings  were  had 
with  3500  customers.  L.  and  C.  dis- 
solved their  partnership,  of  which 
notice  was  given  in  the  Gazette,  and 
sold  the  debts  owing  on  these  dif- 
ferent rounds  to  the  new  firm  of  S, 
and  C,  which  continued  the  same 
course  of  dealing,  and  some  of  tlie 
bills  of  parcels  delivered  to  the  cus- 
tomers by  one  of  the  packmen  were 
altered  in  the  heading  from  the  firm 
of  L.  and  C  to  that  of  S.  and  C. ; 
but  it  did  not  appear  that  any  express 
notice  was  given  to  the  customers  of 
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the  assignment  of  the  debts  from  the 
old  to  the  new  firm  :  both  firms  be- 
came bankrupt.  Held,  under  these 
circumstances,  that  there  was  not  such 
proof  of  want  of  notice  to  the  dif- 
ferent debtors  of  the  debts  from  the 
old  to  the  new  firm  as  to  raise  the 
inference  that  the  debts  continued 
in  the  order  and  disposition  of  the 
former.  Ex  parte  Woodgate,  2  M. 
D.  &  D.  394. 

A  consignment  is  made  by  one  firm 
to  another  through  a  third,  who  make 
an  advance  to  the  first  on  an  agree- 
ment for  a  lien  upon  the  return  pro- 
ceeds The  proceeds  are  accord- 
ingly remitted  to  them ;  but  before 
their  arrival  the  consignors  have  dis- 
solved partnership,  and  separate  fiats 
have  issued  against  each  of  them. 
By  the  dissolution  deed  it  is  agreed 
that  a  certain  portion  of  the  partner- 
ship credit  should  belong  to,  and  a 
certain  portion  of  the  partnership 
debts  should  be  paid  by,  one  of  the 
partners,  to  whom,  in  pursuance  of 
this  agreement,  the  assignee  of  the 
other  partner  transfer*  all  his  interest 
in  the  above-mentioned  return  pro- 
ceeds. Held,  that  this  interest  con- 
stituted separate  and  not  joint  estate. 
Ex  parte  Birley,  2M.D.&D,  354. 

A  small  debt  of  1/.  14*.  Gd.  due  to 
the  firm  before  its  dissolution,  held, 
under  the  circumstances  of  the  case, 
not  joint  property  for  the  purpose  of 
preventing  a  joint  creditor  from  re- 
ceiving dividends  out  of  the  separate 
estate.  Ibid, 

A.  and  Z>.  dissolve  their  partner- 
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ship,  when  B.  assigns  all  the  joint 
property  to  A.,  among  which  are 
debts  due  to  the  firm  to  the  amount 
of  60/.,  but  no  notice  of  the  assign- 
ment is  given  to  the  debtors.  A.  and 
B.  severally  become  bankrupt.  Held, 
that  a  joint  creditor,  who  had  proved 
under  the  separate  fiat  against  A., 
was  entitled  to  receive  dividends  on 
his  proof.  Ex  parte  Taylor,  2  M.  D. 
&  D.  753. 

A.  and  B.,  who  are  partners  trading 
under  the  style  of  C.  &  Co.,  sign  a 
guarantee  by  their  private  names 
only  in  the  following  form :  "  The 
undersigned  hereby  guarantee,  &c." 
Scmble,  the  proof  in  bankruptcy  upon 
this  guarantee  must  be  made  against 
the  joint  estate,  if  there  were  any; 
but  the  partnership  having  been  dis- 
solved after  the  signature  of  the  gua- 
rantee by  an  agreement  by  which  B. 
was  to  be  made  the  sole  owner  of  the 
stock,  debts  and  effects  of  the  firm, 
he  taking  on  himself  its  liabilities, 
held,  that  a  mere  general  statement 
that  at  the  time  of  the  dissolution 
there  were  outstandingcretlttsaroount- 
ing  to  200/.,  and  that  credits  to  the 
amount  of  10/.  were  recoverable,  with- 
out particularizing  them,  was  not  suf- 
ficient ground  for  preventing  creditors 
under  the  guarantee  from  receiving 
dividends  out  of  B.'s  separate  estate. 
Ex  parte  Burdekin,  2  M.  D.  &  D.  704. 

(At  to  Effect  of  Change  of  Firm  on 
Mortgage.) 

See  Mortgage. 
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(Substitution  of  Liability  of  new  Firm.) 
See  Fact,  Question  of — Lunacy. 

(Joint  or  separate  Liability,  Proofs 
in  respect  of.) 

Creditor  not  allowed  to  retire  from 
proof  against  joint  estate  and  to 
tender  one  against  separate  estate, 
without  special  grounds.  Ex  parte 
Dixon,  2  M.  D.  &  D.  £12. 

A.,  B.  and  C,  who  are  in  partner- 
ship, are  joint  owners  of  a  ship  with 
D.,  the  managing  owner,  who  con- 
tracts a  debt  with  the  petitioners  for 
goods  supplied  for  the  use  of  the 
ship.  A.,  B.  and  C.  become  bank- 
rupt. Held,  that  the  petitioners 
could  not  prove  against  their  joint 
estate,  but  only  against  the  separate 
estate  of  each  of  the  bankrupts.  Ex 
parte  Benson,  2  M.  D.  &  D.  750. 
See  last  Subdivision,  and  title  Proof. 

By  a  partnership  deed,  a  partner, 
entitled  to  one-fourth  of  the  capital 
and  profits,  engages  to  furnish  more 
than  his  proportion  of  the  capital  if 
required,  it  being  agreed  that  the  ex- 
cess should  at  his  death  be  secured 
to  his  representatives  by  a  mortgage 
of  the  partnership  property,  he  having 
power  to  appoint  by  will  one  or  more 
of  his  sons  to  succeed  to  his  fourth 
part. 

By  his  will  he  appoints  such  of  his 
sons  to  succeed  him  as  should  be 
selected  by  his  widow  and  one  of  his 
partners,  whom  he  appoints  his  ex- 
ecutrix and  executor,  but  directs  that 
during  the  minority  of  the  sons,  and 
after  providing  for  their  maintenance, 


the  surplus  profits  of  his  share  should 
fall  into  his  residuary  estate. 

At  his  death,  his  sons  K  ing  minors, 
the  business  is  carried  on  as  before, 
the  testator's  representatives  taking 
his  place,  but  not  taking  or  calling 
for  any  security  for  the  debts  due  to 
his  estate  in  respect  of  the  excess  of 
capital  advanced  by  him.  On  the 
widow  dying,  and  the  surviving  part- 
ners becoming  bankrupt,  Held, 

L  That  there  could  be  no  right  of 
proof  on  behalf  of  the  testator's  es- 
tate against  the  joint  estate  of  the 
surviving  partners  in  respect  of  his 
debt. 

2*  That  even  if  there  could,  those 
interested  in  the  testator's  estate  were 
not  entitled  to  have  the  dividends 
stayed  or  a  fund  reserved  till  the 
hearing  of  a  cause,  which  was  to  de- 
cide upon  their  right  to  a  lien  on  their 
partnership  property  in  respect  of 
this  debt,  the  legal  right  of  the  ge- 
neral body  of  creditors  to  a  dividend 
never  being  delnyed  at  the  instance 
of  a  creditor  claiming  a  preference, 
except  in  clear  cases,  or  where  his 
equity  is  manifestly  preponderant.  Ex 
parte  Thompson,  2  M.  D.  &  D.  7JLL 

Joint  creditors  who  have  proved 
under  a  sepaiate  fiat  are  entitled  to 
receive  a  dividend  on  their  proofs  out 
of  the  surplus  of  the  separate  estate 
before  the  separate  creditors  are  paid 
interest  on  their  debts.  A  petition 
by  joint  creditors  for  this  purpose 
should  be  served  upon  the  bankrupt's 
executor.  Ex  parte  Wood,  2  M.  D. 
&  D.  252* 
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A  partnership  firm  mortgage  part 
of  the  joint  estate  to  secure  a  joint 
debt,  and  by  the  mortgage  deed  co- 
venant jointly  and  feverally  for  pay- 
ment of  the  debt.  Held,  that  on 
their  bankruptcy  the  mortgagee  might  |  tateof^.,  and  gave  evidence  which 
prove  the  whole  debt  against  the  sc-  was  alleged  to  be  false  :  B.  being  in- 
parate  estate,  without  giving  up  the  ;  dieted  for  perjury,  it  appeared  on  the 
security.  Ex  parte  Shepherd,  2  M.  trial  that  the  petitioning  creditor's 
D.  &  D.  204 ;  S.  C.  worn,  in  re  Plum-    debt,  on  which  the  fiat  had  issued, 


PERJURY. 
Commissioners  acting  under  a  fiat 
in  bankruptcy  adjudicated  A.  to  be  a 
bankrupt,  and  afterwards  B.  was  ex- 
amined before  them  touching  the 


mer,  1  Phil.  5G. 


was  not  of  sufficient  amount ;  but  it 


The  rule  that  a  joint  creditor  "  also  appeared  that  A.  owed  other 
suing  out  a  separate  fiat  shall  receive  |  debts  which  might  have  been  substi- 


dividends  on  his  joint  debt  out  of 
the  separate  estate  pari  passu  with 
the  separate  creditors,  applies  to  a 
case  where,  besides  the  joint  debt, 
there  is  due  to  the  joint  creditor  from 
the  bankrupt  a  separate  debt  of  suf- 
ficient amount  to  support  a  fiat.  The 
point  having  been  decided  against  the 
creditor  by  the  Commissioners  and 
by  the  Court  of  Review,  held,  that 
he  was  not  entitled  to  costs.  Ex 
parte  Burnett,  2  M.  D.  &  D.  357. 

{Fiat  against  Partnership.) 
Sec  Fiat. 

{Proof  between  Partners.) 
Ex  parte  Cooper,  2  M.  1).  &  D.  I. 
And  sec  Banking  Company. 

{Liubility  of  Firm  for  Tort  of  one 
Partner.) 
See  Proof. 

PAYMENTS. 
{Appropriation  of.) 
See  Surety. 


tuted  for  the  petitioning  creditor's 
debt  by  the  order  of  the  Lord  Chan- 
cellor, under  section  1 8  of  G  Geo.  4. 
c.  1G.  so  as  to  have  rendered  the  fiat 
valid,  but  that  no  such  order  had 
been  made.  Held,  that  under  these 
circumstances,  B.  could  not  be  guilty 
of  perjury  on  this  his  examination. 
Reg.  v.  Ewington,  1  Carr.  8c  Mar.  3VJ. 

But  semble,  that  if  B.  had  been  ex- 
amined by  the  Commissioners  on  the 
preliminary  proceedings  before  them, 
to  ascertain  whether  A.  should  be 
adjudged  a  bankrupt  or  not,  B.  might 
have  been  guilty  of  perjury,  even 
though  there  had  been  no  good  pe- 
titioning creditor's  debt.  Ibid. 

PETITION. 

Not  presented,  no  order  as  to  hear- 
ing of.  Re  Campion }2U.  D.&D.671. 

Of  married  woman,  in  respect  of 
separate  property,  should  be  by  her 
next  friend.  Ex  parte  IVclls,  2  M.  D. 
&  D.  504. 

The  Court  will  hear  the  petition  of 
a  marksman,  although  the  attestation 
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of  it  is  defective  in  not  stating  that 
the  petition  has  been  read  to  hiin,  if 
the  petitioner's  affidavit,  being  an 
echo  of  the  petition,  is  expressed  in 
the  jurat  to  have  been  read  to  him. 
Ex  parte  IVashbrook,  2  M.  D.  &  D. 
490. 

A  petition  complaining  of  the  re- 
jection of  a  proof  neither  sets  forth 
the  grounds  of  the  rejection,  nor 
states  that  none  were  assigned.  Held, 
the  petition  might  nevertheless  be 
heard.  Ex  parte  Mudie,  2  M.  D.  & 
D.  4SIL 

A  petition  states  a  transaction  in 
such  a  way  as  to  imply  an  assent  to 
it  on  the  part  of  the  petitioner  ;  but 
the  allegation  from  which  the  infer- 
ence arises  is  not  contained  in  the 
petitioner's  affidavit  in  support  of  the 
petition.  An  order  having  been 
made,  a  petition  of  rehearing  on  the 
ground  of  surprise,  supported  by  an 
affidavit  that  no  assent  had  been 
given,  and  that  the  allegation  in  the 
petition  had  been  only  suffered  to 
remain  unexplained,  because  it  was 
not  considered  that  any  question 
would  turn  upon  it,  was  dismissed 
with  costs,  the  Court  holding  that 
the  allegation  amounted  to  an  assent, 
on  the  footing  of  which  the  order 
was  made.  Ex  parte  Eyre,  2  M.  D. 
&  D.  &L 

And  tee  Practice. 


PETITIONING  CREDITOR. 

Semble,  the  Bank  of  Ireland  may 
be.    In  re  Beale,  2  Dr.  &  W.  225, 


Petitioning  creditor  having  a  joint 
and  also  a  separate  debt,  each  of  suffi- 
cient amount  to  support  a  fiat,  and  su- 
ing out  a  separate  fiat,  may  receive 
dividends  out  of  the  separate  estate  in 
respect  of  his  joint  debt  pari  passu 
with  the  separate  creditors.  Ex  parte 
Burnett,  2  M.  D.  &  D.  357. 

Petitioning  creditor  cannot  petition 
for  payment  of  costs  up  to  choice  of 
assignees,  before  the  Commissioner 
have  ordered  payment;  and  sembte, 
he  is  a  necessary  party  on  a  petition 
being  presented  by  the  solicitor  for 
payment.  Ex  parte  Cooper,  2  M.  1). 
&  D.  420. 

In  an  action,  brought  by  a  bank- 
rupt against  his  assignees  to  try  the 
validity  of  the  fiat,  the  petitioning 
creditor  is  not  a  competent  witness 
for  the  defendant  to  prove  the  peti- 
tioning creditor's  debt,  and  the  fact 
of  his  having  assigned  his  debt  will 
make  no  difference.  Carruthers  v. 
Graham,  I  Car.  &  M.  5. ;  2  Moo.  & 
Rob.  368,  8.  C. 

PETITIONING  CREDITOR'S 
DEBT. 

Need  not  be  in  existence  before 
fraudulent  warrant  of  attorney  sought 
to  be  set  aside  by  assignees.  Everett 
v.  Wells,  2  Scott  N.  S.  525  ;  2  Man. 
&  Gr.  2G9,  S.  C. 

{Invalidity  of,  and  substitution  of  new 
Petitioning  Creditor's  Debt.) 

Qucere,  whether  a  debt  for  which 
a  bill  of  exchange  is  given  is  thereby 
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completely  extinguished  so  as  to  be 
incapable  of  supporting  a  fiat,  if  the 
bill  be  negotiated  and  be  out  of  the 
possession  of  the  creditor  at  the  time 
of  the  act  of  bankruptcy.  Where  on 
a  petition  to  annul  for  want  of  a  peti- 
tioning creditor's  debt,  the  validity 
of  the  debt  is  a  fair  subject  of  doubt, 
the  Court  will  allow  the  petition  to 
stand  over,  to  give  time  for  an  appli- 
cation to  substitute  a  new  petitioning 
creditor's  debt.  Ex  parte  Magnus,  2 
M.  D.  &  D.  GO 4. 

Where  the  assignees  failed  in  an 
action  owing  to  the  invalidity  of  an 
order  substituting  a  new  petitioning 
creditor's  debt,  and  a  new  trial  was 
ordered,  the  Court  refused  to  order 
that  no  application  should  be  made 
to  it  as  to  the  substitution  of  such 
debt,  without  notice  to  the  defend- 
ant in  the  action.  Ex  parte  Moly- 
nevx,  2  M.  D.  &  D.  572. 

A  creditor  having  obtained  an  or- 
der to  substitute  his  own  debt  for  that 
of  the  petitioning  creditor,  and  having 
applied  afterwards  to  the  Court  to 
amend  the  order,  which  proved  de- 
fective through  a  clerical  slip  of  the 
officer  in  drawing  it  up,  the  de- 
fendant in  a  pending  action  petitioned 
against  the  amendment,  or  if  such 
should  be  directed  that  the  original 
order  might  not  be  dated  prior  to  the 
order  of  amendment.  Held,  that  the 
Court  ought  not  to  entertain  such  an 
application.  Ex  parte  Molyncux,  2 
M.  D.  &  D.  650. 

On  a  petition  to  substitute  a 
petitioning  creditor's  debt,  and 


on  it  appearing  that  the  petitioning 
creditor  was  in  insolvent  circum- 
stances, the  Court  ordered  that,  if  the 
costs  could  not  be  recovered  from 
him,  they  should  come  out  of  the 
estate.  Ex  parte  S her  born,  2  M.  D. 
&  D.  693. 

An  order  to  substitute  a  petition- 
ing creditor's  debt  was  amended  for 
the  purpose  of  stating  that  the  cre- 
ditor applying  to  have  his  debt  sub- 
stituted had  proved  a  sufficient  debt 
before  making  the  application.  Ex 
parte  Fletcher,  2  M.  D.  &  D.  CM, 

By  an  order  of  the  Court  of  Re- 
view, under  G_  Geo.  4*  c.  1JL  s.  18^ 
for  substituting  a  new  debt  in  lieu  of 
the  petitioning  creditor's  debt,  upon 
which  a  fiat  had  issued,  reciting  that 
certain  persons  had  preferred  a  peti- 
tion to  the  Court,  setting  forth  among 
other  matters,  41  that  a  fiat  in  bank- 
ruptcy, bearing  date  the  9th  June 
1837,  was  duly  awarded  and  issued 
against  the  bankrupts,  under  which 
they  were  duly  proved  and  declared 
bankrupts,  and  that  the  petitioning 
creditor  had  duly  proved  a  debt  under 
the  fiat,  and  were  creditors  of  the 
bankrupts  for  the  sum  of  150/.,  being 
the  balance  of  an  account  for  money 
had  and  advanced  to  the  bankrupts 
by  the  petitioners  on  the  13th  May 
1 837,  and  that  the  same  debt  vms  in- 
curred by  the  bankrupts  not  anterior  to 
the  debt  of  the  said  petitioning  creditor 
under  the  fiat,  and  praying  that  the 
Court  would  be  pleased  to  order  and 
allow  the  debt  of  the  said  petitioners 
to  be  substituted  for  the  debt  of  T. 
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it.,  with  proceedings  under  the  fiat, 
and  that  it  might  he  proceeded  in  and 
deemed  valid,  &c— it  was  declared 
that  the  debt  of  T.  R.,  upon  which 
the  adjudication  was  made,  xoas  an 
insufficient  debt,  and  then  the  order 
proceeded,  and  it  appears  to  the  Court 
that  the  debt  of  the  petitioners,  proved 
by  them  under  the  said  fiat,  or  so 
much  thereof  as  is  sufficient  to  sup- 
port such  fiat,  was  incurred  not  an- 
terior to  the  said  debt  of  the  said  T. 
R.t  and  is  an  existing  and  sufficient 
debt  to  support  the  said  fiat,  the 
Court  ordered,  &c."    Held,  that  the 
order  was  invalid,  inasmuch  as  it 
contained  no  adjudication  that  the 
debt  of  the  petitioner  had  been  prov- 
ed under  the  fiat  at  the  time  they  pre- 
sented their  petition,  as  required  by 
the  statute.    Branckcr  v.  Molyneux, 
4  Scott  N.  R.  753. 

2.  The  order  was  originally  issued 
before  the  commencement  of  the  ac- 
tion, but  after  two  trials  had  taken 
place,  and  just  on  the  eve  of  a  third, 
the  assignees  procured  it  to  be 
amended  by  more  fully  reciting  the 
petition  upon  which  it  proceeded,  the 
defendant  having  no  notice  of  the  ap- 
plication for  such  amendment.  Held, 
that  the  order  amended  must  be 
taken  to  speak  from  its  original  date ; 
and  that  the  want  of  notice  to  the 
defendant  was  no  ground  of  objec- 
tion. Ibid. 

It  is  not  necessary  that  the  Com- 
missioners should  certify  that  the 
debt  of  a  creditor  proposed  to  be 
substituted  for  that  of  the  petition- 
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ing  creditor  has  been  incurred  not  an- 
terior to  the  debt  of  the  petitioning 
creditor,  if  the  Court  is  satisfied  of 
the  fact  by  other  evidence.  Ex  parte 
Pubery,2M.  D.  &  D.  184. 

And  see  Bill  op  Exchange. 

PLEADING. 

To  an  action  of  trespass  quare 
clausum  fregit,  a  plea  of  the  plain- 
tiff's bankruptcy  is  bad  on  general 
demurrer.  Spence  v.  Rogers,  2  Dow. 
N.  S.  999. 

The  declaration  in  an  action  for 
maliciously  suing  out  a  fiat  in  bank- 
ruptcy  contained  an  allegation  that 
it  was  ordered  by  the  Court  of  Re- 
view that  the  said  fiat  should  be  an- 
nulled, and  the  same  was  accordingly 
annulled,  and  the  proceedings  on  the 
said  fiat  were  thereupon  ended  and 
determined.  The  order  of  the  Court 
of  Review  was,  that  the  fiat  be  an- 
nulled if  the  Right  Hon.  the  Lord 
Chancellor  shall  think  fit,  and  at  the 
foot  of  it  was  a  confirmation  of  it 
signed  by  the  Lord  Chancellor.  Held, 
that  the  allegation  was  substantially 
proved.  Kemp  v.  King,  1  Car.  & 
M.  396. 

To  trover  by  assignees  of  //.  and 
L.  against  the  sheriff,  the  defendant 
pleaded  that  one  //.  and  one  L.  be- 
ing indebted  to  5.,  he  sued  out  a  fi. 
fa.  directed  to  defendant  as  sheriff, 
and  thereupon  after  H.  and  L.  be- 
came bankrupts,  and  before  the  fiat, 
he  took  the  goods  in  execution,  and 
that  afterwards  a  fiat  issued,  under 
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which  the  plaintiffs  were  appointed 
assignees,  and  as  such  entitled  to  the 
possession  of  the  goods,  which  pos- 
session is  the  possession  in  the  decla- 
ration mentioned.  Held,  L  that  the 
defence  might  be  given  in  evidence 
cither  under  the  plea  of  not  possess- 
ed or  not  guilty.  Unxvin  and  another 
v.  St.  Quintin,  2  Dow.  P.  C,  N.  S. 
ZiMJ;  LL  Mees.  &  W.  277. 

2,  That  the  plea  was  not  an  argu- 
mentative plea  of  not  possessed. 
Quaere,  whether  bad  as  an  argumen- 
tative denial  of  the  plaintiff's  title. 
Ibid. 

3,  That  it  sufficiently  appeared 
that  the  persons  named  in  the  plea  as 
bankrupts  are  the  same  as  those  men- 
tioned in  the  declaration.  Ibid. 

That  it  was  neccessary  to  aver 
that  the  seizure  or  fiat  was  after  the 
passing  of  the  2  &  3  Vict.  c.  29. 
Ibid. 

The  sheriff  seized  under  a  fi.  fa. 
at  the  suit  of  O.  certain  goods  in 
the  possession  of  one  W.  The  goods 
were  claimed  by  C.  and  LL  respec- 
tively under  three  several  mortgages 
from  W.  Upon  an  issue  directed  un- 
der the  Interpleader  Act  to  try  their 
right,  C.  and  //.  being  plaintiffs  and 
G.,  the  execution  creditor,  defend- 
ant. Held,  that  it  was  competent  to 
set  up  the  title  of  the  assignees  of 
IV.,  who  had  become  bankrupt.  Chase 
v.  Coble,  3  Scott  N.  R.  2iJL 

Certain  goods  of  one  6*.  having 
been  taken  under  a  ff.  fa.,  the  as- 
signees of  S.  (who  had  been  de- 
clared a  bankrupt)  preferred  a  claim, 


whereupon  an  issue  was  directed  un- 
der the  Interpleader  Act,  in  which 
the  assignees  were  plaintiffs,  and  the 
execution  creditors  defendants,  to 
try  whether  at  the  time  of  the  seizure 
of  the  goods  the  plaintiffs  were  enti- 
tled to  the  same  as  against  and  free 
from  the  execution,  or  whether  the 
goods  were  subject  and  liable  to  be  so 
seized  and  levied  under  the  said  writ 
or  not  as  against  the  plaintiffs.  Held, 
that  this  put  in  issue  the  bankruptcy 
of  S.  Lott  v.  MehiUe,  3  Scott  N. 
R.  :lHu 

Held  also,  that  a  feigned  issue  is 
not  within  Q  Geo.  J_*  c.  L£.s.  90^  so 
as  to  require  the  defendant  to  gire 
notice  of  his  intention  to  dispute  the 
petitioning  creditor's  debt,  trading, 
or  act  of  bankruptcy.  Ibid. 

In  an  action  on  the  case  for  mali- 
ciously suing  out  fiat  in  bankruptcy, 
the  usual  allegation  in  the  declaration 
as  to  the  annulling  of  the  fiat  is  not 
put  in  issue  by  the  plea  of  not  guilty. 
Atkinson  v.  Raleigh,  2  Gale  &  Dav. 
C>11. 

A  declaration  for  maliciously  suing 
out  a  Mat,  "  that  it  was  duly  ordered, 
to  wit,  by  the  Court  of  Review,  then 
having  competent  power  in  that  be- 
half, that  the  said  Hat  should  be  and 
the  same  was  then  rescinded  and  an- 
nulled, and  the  proceedings  were 
thereupon  wholly  ended  and  deter- 
mined. Held,  after  verdict,  that  the 
declaration  was  good,  even  if  no  one 
but  the  Chancellor  could  annul  the 
tiat.  Evidence  that  it  was  annulled 
by  him  would  have  supported  the 


Policy  of  Insurance.  1> 

concluding  allegation  that  the  pro- 
ceedings were  ended,  which  was  in- 
dependent of  the  preceding  allega- 
tion as  to  the  Court  of  Review.  Ibid. 

Eighty-five  bundles,  of  the  value 
of  114/.,  had  been  delivered  by  the 
bankrupt  to  the  defendants,  as  they 
alleged,  (o  meet  an  accommodation 
bill  which  they  were  about  to  give 
the  bankrupt.  The  goods  were  ac- 
companied by  an  invoice,  which  stated 
them  to  be  bought  by  the  defend- 
ants of  the  bankrupt.  Held,  that 
under  these  circumstances  the  assig- 
nees might  waive  the  tort,  and  bring 
assumpsit  for  goods  sold  and  de- 
livered. Russell  v.  Bell,  10  Mecs.  & 
W.  340. 

To  an  action  for  goods  sold  and 
delivered,  the  defendant  pleaded  puis 
darrein  continuance,  that  on  the  1 3th 
July  1843,  the  plaintiffs  were  bank- 
rupt, and  that  afterwards  an  official 
assignee  was  appointed,  and  after  the 
last  pleading  in  the  cause  and  within 
eight  days  now  last  past  the  credi- 
tors' assignees  were  chosen.  Held 
bad,  for  not  shewing  that  the  official 
assignee  was  appointed  within  eight 
days  after  the  plea.  Dunn  and  ano- 
ther v.  Hill  and  another,  2  Dow.  P. 
C,  N.  S.  1062. 

In  equity  a  plea  on  information  and 
belief  of  plaintiff's  bankruptcy  is 
good.  Kirkwaii  v.  Andrews,  4  Beav. 
554. 

POLICY  OF  INSURANCE. 

See  Reputed  Ownership, 
voi,.  it. 
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PRACTICE. 
Affidavit  of  debt  sworn  in  Scot- 
land, fiat  issued  upon.     Ex  parte 
Rumscy,2M.  D.  &  D.  571. 

(Annulling.) 
See  Annulling. 

(Hearing  of  petition.) 

Where  the  petitioner  made  out  a 
new  case  in  his  affidavits  in  reply, 
which  were  filed  only  three  days 
before  the  petition  was  set  down  for 
hearing,  the  Court  permitted  the 
hearing  to  be  postponed,  in  order 
that  the  respondent  might  have  time 
to  answer  the  affidavits,  but  as  he 
had  given  no  notice  of  the  applica- 
tion, he  was  ordered  to  pay  the  costs 
of  the  day.  Ex  parte  Rogers,  2  M. 
1).  &  D.  503. 

Where  a  petition  is  set  down  for 
further  directions,  and  comes  on  also 
by  way  of  exceptions  to  the  regis- 
trar's report,  the  petitioner's  counsel 
are  entitled  to  begin.  A\r  parte  Butler, 
2M.  D.  &  D.  731. 

No  order  as  to  the  hearing  can  be 
made  on  a  petition  not  yet  presented. 
In  re  Campion,  2  M.  D.  &  D.  671. 

Practice  on  application  to  set  down 
two  petitions  of  different  parties  to 
come  on  together.  Ex  parte  Abbott, 
2  M.  D.  cS:  I).  64. 

Bankrupt  not  entitled  to  a  copy 
of  the  depositions  on  which  the  ad- 
judication proceeds  on  his  petition  to 
annul.  Ibid. 

(Sen  ice.) 
On  a  petition  for  payment  of  a  di- 
3l 
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vidend,  it  is  unnecessary  to  serve  the 
creditors'  assignees  with  the  petition, 
and  if  they  are  served,  the  petitioner 
must  pay  the  costs  of  their  appear- 
ance. Ex  parte  Saunders,  2  M.  D.  & 
D.  52fL 

Petition  by  joint  creditors  to  be 
paid  principal  out  of  surplus  of  sepa- 
rate estate  should  be  served  on  bank- 
rupt's executor.  Ex  parte  Wood,  2. 
M.  D.  &  D.  2&L 

(Evidence.) 

Deposition  of  a  party  before  Com- 
missioner may  be  read  to  contradict 
subsequent  statements,  if  notice  of 
intention  to  read  it  be  given,  and  a 
copy  furnished.  Ex  parte  Gem,  2  M. 
D.  &  D.  aiL 

Notice  must  be  given  of  intention 
to  read  as  evidence  part  of  exami-  1 
nation  before  Commissioner.  Ex 
parte  Smith,  2  M.  D.  &  D.  112, 

Production  of  proceedings  under 
separate  fiat  to  prove  act  of  bank- 
ruptcy under  joint  fiat.  Ex  parte 
Sharp,  2  M.  D.  &  D.  OM. 

And  sec  Evidence. 

(As  to  ex  parte  application,  conceal' 
mcnt  of  fact  upon.) 
Sec  Ex  parte  Application. 

PROMISSORY  NOTE. 

The  assignees  of  a  bankrupt  may 
sue  alone  on  a  promissory  note  given 
to  the  bankrupt's  wife  before  mar- 
riage. Yates  v.  Sherrington,  2.  Dowl. 
P.  C.  N.  S.  803. 

In  an  action  by  the  holder  of  a 
promissory  note,  indorsed  generally 


by  the  payee,  to  a  plea  that  the  payee 
indorsed  it  after  he  became  bank- 
rupt, the  phi  miff  replied,  that  he  bond 
Jidc  took  and  received  the  note  before 
the  payee  became  bankrupt,  without 
any  notice  of  any  act  of  bankruptcy, 
and  not  by  way  of  fraudulent  prefer- 
ence.   It  appearing  that  the  payee 
indorsed  the  note  in  blank,  before  he 
became  bankrupt,  to  a  person  who 
delivered  it  after  the  bankruptcy, 
held,  that  the  defendant  was  entided 
to  a  verdict  on  the  issue.    Green  v. 
Davidson,  1  Gale  &  Dav.  ±2iL 
And  see  Surety. 

PRINCIPAL  AND  SURETY. 

See  Surety. 

PRIORITY. 
See  Mortgage — Judgment. 

PROCEEDINGS. 

Assignees  under  a  separate  fiat 
ordered  to  produce  the  proceedings 
under  the  fiat  at  the  opening  of  a 
joint  fiat  against  the  same  bankrupt 
and  his  partners,  for  the  purpose  of 
proving  the  act  of  bankruptcy,  al- 
though the  Commissioners  had  de- 
clined to  order  the  proceedings  to  be 
produced.  Ex  parte  Sharp,  %  M.  D. 
&  D.  2£Q_. 

Bankrupt  not  entitled  to  a  copy  of, 
on  application  to  annul.  Ex  parte 
Abbot,  2  M.  D.  &  D. 

PROOF. 
(For  Annuity.) 
See  Annuity. 


Proof.  INDI 

(By  assignee  of  another  bankrupt.) 

Must  be  supported  by  affidavit  of 
such  bankrupt.  Ex  parte  Robson,  2 
M.  D.  &  D.  GJL 

(By  Banking  Company.) 
A  member  of  a  joint  stock  banking 
company  kept  an  account  with  them 
as  Ins  bankers,  and  at  the  time  of  his 
bankruptcy  was  indebted  to  them  in 
a  large  balance  on  such  banking  ac- 
count, the  company  being  also  con- 
siderably indebted  to  various  other 
persons.  Held,  that  the  company 
had  a  right  of  proof  againpt  the 
bankrupt  for  the  balance  due  on  such 
banking  account.  Re  Caldccott,  2  M. 
D.  &  D.  308. 

And  sec  Hanking  Company. 

(0«  Bills  of  Exchange.) 
The  plaintiff  accepted  two  bills 
drawn  upon  him  by  the  defendant  for 
value.  Before  they  arrived  at  matu- 
rity, the  plaintiff,  being  unable  to 
meet  them,  it  was  agreed  that  he 
should  accept  other  two  bills  in  lieu 
of  them,  in  consideration  of  which 
the  defendant  undertook  to  provide 
for  the  first  two,  which  he  had  nego- 
ciated ;  the  defendant,  however,  failed 
to  perform  his  engagement,  and  the 
plaintiff  was  compelled  to  pay  all  the 
bills.  The  two  first  bills  became 
due  before,  but  were  not  taken  up  by 
the  plaintiff  until  after  the  issuing  of 
the  fiat  against  the  defendant.  In  an 
action  against  the  defendant  for  a 
breach  of  the  indemnity,  held,  that 
the  bills  constituted  a  debt  of  the 
bankrupt  for  which  the  plaintiff  was 
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liable  at  the  time  the  fiat  issued, 
within  the  meaning  of  the  52d  section 
of  6  Geo.  h  c  liL  and  consequently 
that  the  certificate  was  a  bar.  Filbey 
v.  Lawford,  4  Scott,  N.  R. 
Affirmed  on  error  in  Exchequer 
Chamber,  4  Scott,  N.  R.  (ill. 

Proof  admitted  on  bill  of  exchange 
obtained  by  fraud,  where  holder  was 
ignorant  of  the  fraud.  Ex  parte 
Samuel,  2.  M.  D.  &  D.  2ftL 

(  Ascertained  amount — Liquidated 
demand.) 

Where  a  plaintiff  obtained  a  decree 
against  the  defendant,  referring  it  to 
the  Master  to  take  an  account  of 
what  was  due  to  the  plaintiff,  and 
that  what  the  Master  should  so  find 
to  be  due  should  be  paid  to  the 
plaintiff  with  costs,  to  be  taxed  by 
the  Master,  and  the  Master  did  not 
make  his  report  until  after  a  fiat  had 
issued  against  the  defendant :  Held, 
that  the  decree  was  not  final,  and 
therefore  the  plaintiff  was  not  en- 
titled to  prove  for  the  amount  of  the 
debt  and  costs  found  due  by  the 
Master's  report.  Ex  parte  Crosse,  2 
M.  1).  &  D.  2il& 

The  plaintiff,  in  an  action  at  law, 
obtains  a  judge's  order  for  payment 
of  the  debt  and  costs  on  a  particular 
day,  in  default  of  which  he  is  to  be 
at  liberty  to  sign  judgment;  but  the 
defendant  not  being  able  to  pay  the 
debt  at  the  time  specified,  the  plain- 
tiff* extends  the  time  of  payment,  be- 
fore the  expiration  of  which  the  de- 
fendant becomes  bankrupt,  and  the 
3  i.  2 
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costs  are  not  taxed  until  after  his 
bankruptcy.  Held,  that  the  plaintiff 
could  prove  for  the  amount  of  the 
taxetl  costs  as  well  as  for  the  prin- 
cipal sum.  Ex  parte  Fern's,  2  M.  D. 
k  D.  716. 

And  see  Liquidated  Demand. 

(Liquidated  demand — Joint  or  sepa- 
rate debt.) 
A  customer,  who  keeps  at  his 
banker's  for  safe  custody  a  box,  to 
the  key  of  which  the  bankers  have 
access,  lends  to  a  partner  in  the  bank 
some  railway  bonds  contained  in  the 
box,  on  the  security  of  certain  certi- 
ficates, which  arc  thereupon  deposited 
in  the  box,  together  witli  a  memo- 
randum stating  the  circumstances  of 
the  loan,  but  not  fixing  any  time  for 
the  replacement  of  the  bonds.  Aftcr- 
ivards  the  partner,  without  the  cus- 
tomer's knowledge,  removes  the  cer- 
tificates, and  substitutes  for  them 
other  securities,  and  the  firm  becomes 
bankrupt.  Held, 

L  That  the  joint  estate  was  not 
liable  in  respect  of  the  abstraction  of 
the  certificates. 

2*  That,  although  no  time  was 
fixed  for  the  replacement  of  the 
bonds,  the  abstraction  of  the  certifi- 
cates rescinded  the  loan,  and  gave 
the  customer  the  right  of  proof  against 
the  separate  estate  of  the  partner, 
the  authority  of  Vttetson  v.  Vernon 
not  applying  to  such  a  case. 

That  the  sum  provable  was  not 
the  value  of  the  certificates,  but  the 
value  of  the  bonds  at  the  lime  of  the 
abstraction  of  tb;?  certificates. 


4*  That  the  customer  was  entitled 
to  an  order  for  a  sale  of  the  securities 
substituted  without  his  knowledge, 
with  leave  to  prove  for  the  differ- 
ence between  the  proceeds  and  the 
value  of  the  bonds.  Ex  parte  Eyre, 
2M.  D.  &  D.  &L 

The  same  customer  lends  other 
railway  bonds  to  the  firm,  on  having 
deposited  in  his  box,  as  a  security, 
railway  bonds  of  a  different  descrip- 
tion, together  with  a  memorandum, 
engaging  the  firm  to  replace  the 
original  at  or  within  the  expiration 
of  three  months,  if  required  so  to  do. 
On  a  petition  stating  this  transaction, 
and  that  the  substituted  bonds  had 
been  withdrawn  and  others  substi- 
tuted for  them,  but  not  stating  that 
any  request  for  replacement  of  the 
original  bonds  had  been  made,  nor 
containing  any  statement  as  to  the 
customer's  knowledge  of  the  last 
substitution,  except  one,  to  the  effect 
that  the  substitution  was  made  at  the 
request  of  the  firm.  Held,  that  the 
customer  had  no  provable  debt  in 
respect  of  the  loan.  Ibid. 

(As  to  Proof  in  respect  of  joint  and 
separate  debts.) 
See  Lunacy — Partnership. 


(Misconduct  of  creditor.) 
A.,  an  innkeeper,  assigns  the  pre- 
mises and  furniture  to  B.,  as  his  suc- 
cessor in  the  inn,  and  places  his  son, 
who  was  a  minor,  with  B.  at  a  yearly 
salary  in  the  first  instance,  but  upon 
the  understanding  that  he  was  after- 
I  wards  to  be  taken  in  as  a  partner. 
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The  license  is  transferred  to  B.  and 
A.'s  son  jointly ;  and  B.  becomes 
bankrupt  after  contracting  a  large 
debt  with  A. ;  the  proof  of  which  is 
rejected  by  the  Commissioners  on  the 
ground  that  A,  concealed  his  son's 
minority,  and  thus  induced  panics  to 
trust  the  bankrupt,  who  had  no  capi- 
tal. Held,  that  the  Commissioners 
were  not  justified  in  rejecting  the 
proof.  Ex  parte  Archer,  2  M.  D.  & 
D.  1M* 

(Payment  in  full  on  proof.) 
A  pecuniary  legatee  is  entitled  to 
payment  in  full  out  of  the  dividend, 
in  respect  of  a  proof  upon  a  devas- 
tavit of  a  bankrupt  who  is  executor 
and  residuary  legatee.  Ex  parte  Tur- 
ner, 1  M.  D.  &  D.  (il^L 

And  see  Servants. 

{Where  there  is  a  security  for  the 
debt.) 

Where  the  bankrupt  and  his  wife 
executed  a  power  of  appointment  of 
the  wife's  estate  to  a  creditor  as  a 
security  for  a  debt  due  from  the 
bankrupt,  held,  that  the  creditor 
might  prove  for  the  whole  debt  with- 
out giving  up  the  security,  it  being 
incumbent  on  him  to  recover  what 
he  could  from  the  bankrupt's  estate 
before  he  resorted  to  the  property  of 
the  wife.    Ex  parte  Hedderfy,  2  M. 

d.  &  d. 

A  partnership  debt  secured  by  a 
joint  and  several  covenant  may  be 
proved  against  the  separate  estate 
without  relinquishment  of  joint  secu- 


rity.   Ex  parte  Shepherd,  2  M.  D.  & 
D.  204j  1  Phil.  5^  S.  C. 

(Tort  of  partner.) 
See  Liquidated  Demand — Proof. 

{Expunging  Proof.) 

A  petition  to  the  Court  of  Review 
to  expunge  a  proof  may  be  presented 
by  one  creditor ;  aliter,  if  the  appli- 
cation is  made  to  the  commissioner 
when  it  must  be  by  two  or  more, 
under  the  G  Geo.  L  c.  liL  s.  GIL  Ex 
parte  Broadley,  2  M.  D.  &  D.  £LL 

Commissioners  have  no  jurisdiction 
to  expunge  a  proof  placed  on  the  pro- 
ceedings by  order  of  the  Court  of 
Review  ;  and  they  can  only  expunge 
a  proof  on  the  ground  that  the  debt 
is  not  due.  It  is  irregular  for  them 
to  state,  as  a  ground  for  expunging, 
that  the  bankrupt's  liability  has  been 
discharged.  Ex  parte  fYhittvorth,  2. 
M.  D.  &  D.  1JLL 

(  Elect  ion — retiring  from  proof. ) 

A  joint  and  separate  creditor,  who 
has  proved  against  the  joint  estate,  not 
permitted,  without  special  grounds, 
to  retire  from  his  proof,  and  to  prove 
against  the  separate  estate.  Ex  parte 
Diton,  2  M.  1).  &  D. 

(Rejection  by  Commissioners.) 
Where  Commissioners  have  not  ad- 
mitted a  proof  tendered  to  them,  the 
Court  may  direct  it  to  be  placed  on 
the  proceedings  at  once,  without  re- 
ferring it  back  to  the  Commissioners, 
although  the  proof  may  not  have  been 
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rejected,  but  only  adjourned.  Ex 
parte  W hit-worth,  2M.D.&D.  15S. 

Petition  complaining  of  rejection  of, 
neither  sets  forth  the  grounds  of  the 
rejection,  nor  states  that  none  were 
assigned.  Held,  that  the  petition 
might  nevertheless  be  heard.  Ex 
parte  Mudie,  2  M.  D.  &  D.  490. 

(Petition  to  prove.) 
Costs  of  petition  to  prove  against 
estate  of  executor  for  breach  of  trust 
come  out  of  his  estate.    Ex  parte 
Bridgman,  g  M.  D.  &  T).  fifr?. 

(Consequence  of  not  proving.) 

A  creditor  who  has  not  proved 
cannot  petition  to  stay  certificate.  Ex 
parte  Mcrton,  2  M.  D.  &  D.  112. 

A  creditor  who  has  not  proved  may 
petition  to  remove  assignee,  but  he 
must  swear  to  his  debt.  Ex  parte 
Barnett,  2  M.  D.  &  D.  Of);?. 

PROTECTED  TRANSACTIONS. 

In  trover  by  assignees  of  a  bank- 
rupt against  the  sheriff,  the  latter 
justified  under  a  judgment  recovered 
in  this  Court ;  a  Ji.  fa.  issued  thereon, 
and  a  seizure,  before  the  fiat.  The 
plea  also  stated  a  sale  of  the  goods, 
but  without  averring  it  was  before  the 
fiat,  and  alleged  that  at  the  time  of 
the  seizure  S.,  the  execution  creditor, 
had  no  notice  of  any  prior  act  of  bank- 
ruptcy. The  replication  stated  that 
before  the  judgment  wa3  recovered, 
the  bankrupt  made  his  warrant  of  at- 
torney, authorising  certain  attornies 
to  appear  for  him  and  receive  a  de- 


claration of  debt  at  the  suit  of  5.,  and 
thereupon  to  confess  such  action,  or 
else  to  suffer  judgment  by  nil  dicit  or 
otherwise  to  pass  against  him  in  such 
action,  to  be  forthwith  entered  up 
against  him  of  record  ;  it  then  averred 
that  the  judgment  in  the  plea  men- 
tioned was  had  and  obtained  on  the 
said  warrant  of  attorney,  and  that  it 
was  given  by  way  of  fraudulent  pre- 
ference. The  rejoinder  only  denied 
that  the  warrant  of  attorney  was  given 
by  way  of  fraudulent  preference,  and 
the  jury  found  the  issue  for  the  de- 
fendants. Held,  that  the  plaintiffs 
were  entitled  to  judgment  non  obstante 
veredicto,  it  being  admitted  on  the  re- 
cord that  the  judgment  was  obtained 
on  the  warrant  of  attorney,  which 
could  only  authorize  a  judgment  by 
confession,  nil  dicit,  or  other  default, 
and  therefore  that  the  case  was  within 
&  Geo.  iL  c.  liL  s.  IOC,  and  the  exe- 
cution was  not  protected  by  2  & 'd 
Vict.  c.  21L  Rawdon  v.  IVcntuorth, 
LQ  Mecs.  &  Wels.  ftL 

A  creditor,  on  a  judgment  founded 
upon  a  warrant  of  attorney,  issued 
execution  thereon,  and  seized  and  sold 
the  goods  of  the  debtor  under  a  fi.fa. 
without  notice  of  any  act  of  bank- 
ruptcy committed  by  the  debtor.  On 
the  day  after  the  sale,  a  fiat  in  bank- 
ruptcy issued  against  the  debtor. 
Held,  that  the  assignees  were  not  en- 
titled to  recover  from  the  creditor  the 
proceeds  of  the  sale,  inasmuch  as  at 
the  time  of  the  fiat  he  was  not  a  cre- 
ditor of  the  bankrupt  within  the  6  Geo. 
4,  c.  1JL  s.  iOfL    Notice  to  a  sheriffs 
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officer  in  possession  under  a  Ji.fa.  of 
an  act  of  bankruptcy  committed  by 
the  defendants  is  not  notice  within 
the  t  &  3  Vict.  c.  2JL  Scmble,  a  ge- 
neral notice  to  the  creditor  that  the 
debtor  has  committed  an  act  of  bank- 
ruptcy, is  sufficient,  without  stating 
the  nature  of  it.  Ramsey  v.  Eaton, 
Itf  Mees.  &  Wels.  2& 

A.  and  B.  brothers  being  partners 
in  trade,  and  B.  being  largely  indebted 
to  the  partnership,  B.  borrowed  500/. 
from  a  loan  company,  which  was  se- 
cured by  a  bond  of  C.  (the  uncle  of 
A,  and  B.)  and  two  other  persons, 
and  by  a  policy  of  assurance  on  B.'s 
life.  Of  this  sum  B.  paid  400/.  into 
the  partnership  funds  ;  B.  afterwards 
executed  a  warrant  of  attorney  in 
favour  of  C,  to  indemnify  him  against 
the  consequences  of  the  bond.  B. 
having  made  default  in  payment  of  the 
premiums  on  the  policy  of  assurance, 
the  loan  company  called  on  C.  for  pay- 
ment under  this  bond,  whereupon  C. 
entered  up  judgment  on  the  warrant 
of  attorney  against  B.,  and  issued  a 
Ji.fa.  thereon,  which  was  levied  on 
the  partnership  effects  on  5th  August, 
1840.  At  that  time  A.  and  B.  were 
in  a  state  of  hopeless  insolvency.  On 
the  7th  August  another  ji.fa.,  at  the 
suit  of  another  creditor,  was  issued 
against  B.t  and  levied  on  the  partner- 
ship effects.  On  the  8th  August  A., 
in  the  name  of  the  partnership,  en- 
dorsed and  delivered  to  C.  on  account 
of  his  ilaim  against  B.,  bills  of  ex- 
change drawn  by  A.  and  B.  for  81/., 
which  were  paid  at  maturity,  and  on 


the  1 0th  A.  paid  to  C,  on  the  same 
account,  out  of  the  monies  of  the  firm, 
a  further  sum  of  80/.  in  cash.  On 
the  10th  a  docket  was  struck  against 
A.  and  B.  and  on  the  12th  a  fiat  was 
issued  against  them,  grounded  on  an 
act  of  bankruptcy  committed  on  the 
5th  August;  and  on  the  13th  they 
were  duly  adjudged  bankrupts.  Held, 
that  the  assignees  were  entitled  to 
recover  from  C.  the  amount  of  the 
payments  so  made  to  him  on  the  8th 
and  10th  August,  and  that  they  were 
not  protected  by  2  &  3.  Vict.  c.  29., 
not  being  payments  really  and  bond 
fide  made  within  the  meaning  of  that 
statute,  even  though  C.  were  assumed 
to  have  received  them  without  notice 
of  the  bankruptcy.  Semblc  (per  Al- 
derson,  B.),  that  a  mere  payment  by 
a  bankrupt  to  a  creditor,  after  the  act 
of  bankruptcy,  is  not  a  contract,  deal- 
ing, or  transaction,  within  the  mean- 
ing of  2  &  3  Vict.  c.  2iL;  but  that  the 
case  of  such  a  payment  is  still  go- 
verned by  the  G  Geo.  4_,  c.  liL  s.  81. 
Qucerc,  whether  these  were  payments 
made  by  way  of  fraudulent  preference 
within  that  section.  Turquand  v.  Van- 
derplank,  11)  Mees.  &  Wels.  180. 

Where  an  execution  by  fieri  facias 
on  a  judgment  by  warrant  of  attorney 
(not  given  by  way  of  fraudulent  pre- 
ference) was  executed  by  seizure  after 
a  secret  act  of  bankruptcy,  but  not 
completed  by  sale  of  the  goods  seized 
before  the  issuing  of  the  fiat,  which 
was  subsequent  to  the  passing  of  the 
2  &  >1  I  ict.  c.  2!»  :  //«/(/,  that  the 
execution  creditor  was  not  entitled  to 
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the  benefit  of  it  as  against  the  assignees 
of  the  bankrupt,  the  stat.  2  &  3  Vict. 
c.  29j  not  having  the  effect  of  render- 
ing valid  such  executions,  so  as  to 
entitle  the  execution  creditor  to  the 
benefit  of  them  as  against  the  assig- 
nees, nor  repealed  the  108th  section 
of  the  G  Geo.  4_,  c.  16.  Whitmore  v. 
Robertson,  8  Mees.  &  Wels.  463. 

The  protection  given  by  the  statute 
2  &  3  Vict.  c.  22.  s.  ].  to  contracts 
with  bankrupts  and  executions  against 
their  goods  bond  Jide  executed  or 
levied  before  the  date  and  issuing  of 
the  fiat  in  bankruptcy,  is  not  receiv- 
able in  evidence  in  an  action  of  trover 
by  the  assignees  against  an  execution 
creditor,  either  under  the  plea  of  not 
guilty,  or  a  plea  that  the  plaintiffs 
were  not  lawfully  possessed  of  the 
goods  as  assignees  at  the  time  of  the 
alleged  conversion. 

Sembic  also,  that  the  latter  plea 
docs  not  render  it  necessary  for  the 
plaintiffs  to  prove  the  petitioning 
creditor's  debt.  Bt/crs  v.  SouthweU, 
9_  Car.  &  Pay.  320. 

A  payment  by  a  trader  to  a  creditor, 
by  way  of  composition,  the  former  not 
contemplating  and  the  latter  having 
no  notice  of  an  act  of  bankruptcy,  is 
a  payment  really  and  bond  Jide  made 
within  fi  Geo.  -L  c.  UL  s.  8&  Gibson 
v.  Muskett,  2  Scott,  N.  R.  43& 

In  an  action  of  trover  by  assignees 
of  a  bankrupt,  the  defendant  pleaded, 
first,  a  traverse  of  the  plaintiff's  pro- 
perty as  assignees ;  secondly,  that 
after  the  bankruptcy,  and  before  the 
fiat,  the  plaintiffs,  as  assignees,  by 


reason  of  the  relation  of  their  tide  to 
the  time  of  the  bankruptcy,  although 
not  then  appointed,  were  owners  of 
the  goods ;  that  the  bankrupt,  subject 
only  to  their  said  title  as  assignees, 
was  possessed  of  the  goods,  and  that 
the  defendants  took  them  under  an  ex- 
ecution bond  fide  executed  and  levied 
against  him,  without  any  notice  of 
any  prior  act  of  bankruptcy.  SernbU, 
that  the  latter  plea  amounted  only  to 
an  argumentative  traverse  of  the  pos- 
session of  the  plaintiffs  as  assignees, 
and  that  therefore  the  two  pleas  could 
not  be  pleaded  together.  Turquand 
v.  Havfrcy,  9  Mees.  &  Wels.  727i  1 
Dow.  P.  C.  N.  S.  923. 

PROTECTION  FROM  ARREST. 

Where  a  party  had  been  summoned 
to  attend  the  registrar  on  a  matter 
which  had  been  referred  to  him  by  the 
Court,  and  after  being  examined,  was 
arrested  near  the  outer  door  of  the 
registrar's  office,  he  was  ordered  to 
be  discharged,  but  without  costs 
against  the  officer,  as  he  would  not 
undertake  to  bring  an  action  for  false 
imprisonment.    Ex  parte  Burt,  2  M. 

d.  &  d.  cm 

RECOVER. 
See  Judgment. 

REGISTRAR. 
(IVitncss  attending  before.) 
Sec  Protection  from  Arrest. 

RE-HEARING. 
After  a  petition  has  been  heard  by 
the  Court  of  Review,  and  the  order 
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made  on  it  confirmed  on  appeal  by  the 
Lord  Chancellor,  the  Court  will  not 
re-hear  the  petition  on  the  ground 
that  the  party  has  discovered  a  new 
fact,  which,  if  he  had  used  due  dili- 
gence, he  might  have  known  before 
the  former  hearing,  more  especially 
when  the  object  appeared  to  be  to 
raise  a  chance  of  a  different  decision 
in  the  Court  of  Appeal.  Ex  parte 
Penneli,  2  M.  D.  &  D.  £9_& 

A  petition  for  re-hearing  will  be 
dismissed,  unless  some  new  fact  of  im- 
portance is  stated  to  have  been  dis- 
covered since  the  former  hearing. 
Ex  parte  Mould,  2  M.  D.  &  D.  711. 

On  ground  of  mistake  in  petition. 
See  Petition. 

RELATION. 
A.,  who  possessed  a  real  estate, 
committed  an  act  of  bankruptcy  ;  he 
afterwards  took  the  benefit  of  the 
Insolvent  Debtors'  Act,  and  was  sub- 
sequently declared  bankrupt.  Held, 
that  the  assignees  in  bankruptcy 
could  not  make  a  good  title  to  the 
real  estate  of  the  bankrupt ;  that  the 
estate  was  vested  in  the  assignee  of  the 
insolvency,  and  that  the  objection  was 
one  of  title,  and  not  of  conveyance. 
Sidebotham  v.  Harrington,  2.  Bea.  X2 k 

RELATION  TO  ACT  OF  BANK- 
RUPTCY. 

See  Act  of  Bankruptcy  —  Pro- 
tected Transactions — Reputed 
Ownership. 

RENT. 
See  Landlord  and  Tenant. 


REPUTED  OWNERSHIP. 
A.,  a  London  merchant,  in  London, 
on  the  17th  of  February  bought  of 
!  /}.,  an  oil  merchant  at  Hull,  ten  tuns 
of  oil,  which  were  paid  for  by  A.'s 
acceptance  for  the  amount  of  the 
price.    Upon  the  completion  of  the 
purchase,  the  oil  was  drawn  off  from 
the  cisterns  in  which  B.kept  his  stock, 
and  put  into  nineteen  casks,  which 
were  numbered  and  marked  with  B.'s 
initials,  and  removed  into  another 
warehouse,  called  the  shipping  ware- 
house, to  await  A.'s  orders  as  to  (he 
shipment  on  the  9th  of  March.  A. 
demanded  the  delivery  of  the  oil,  but 
B.,  having  then  suspended  payment, 
said  that  he  could  not  deliver  the  oil 
j  without  authority.    On  the  3rd  April 
1  a  fiat  was  issued  against  B.  Held, 
!  that  the  oil  was  not  in  the  possession 
of  B.  as  reputed  owner  within  the 
meaning  of  the  G  Geo.  :L  c.  liL  s.  7~.. 
it  being  necessary  to  prove  some  re- 
!  putation  of  ownership  besides  the 
:  mere  fact  of  possession  to  bring  the 
case  within  the  provisions  of  the 
enactment.   Ex  parte  Dorer,  2  M.  D. 
&  D. 

To  a  count  in  trover  for  goods 
'  seized  by  the  defendant  as  sheriff,  the 
defendant  pleaded  not  possessed  :  the 
plaintiff  claimed  to  be  entitled  to  the 
!  goods  in  question  under  a  bill  of  sale 
1  by  which  they  had  been  conveyed  to 
i  him  by  C.  :  it  was  proved  that  C.  had 
\  continued  in  possession  of  the  goods, 
with  (he  consent  of  the  plaintiff,  after 
the  execution  of  the  bill  of  sale  ;  and 
that  while  so  in  possession  he  became 
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bankrupt :  the  assignees  under  the 
fiat  at  first  repudiated,  by  the  act  of 
their  messenger,  all  title  to  the  goods ; 
but  subsequently,  upon  the  goods 
being  seized  by  the  sheriff  at  the  suit 
of  another  person,  asserted  their  title, 
and  having  indemnified  the  sheriff, 
received  from  him  the  proceeds  of  the 
sale  of  the  goods.  Held,  first,  that  the 
goods  were  in  the  order  and  dispo- 
sition of  the  bankrupt  at  the  time  of 
his  bankruptcy,  with  the  consent  of 
the  true  owner,  within  the  6  Geo.  fL 
c.  HL  s.  ZJL  Secondly,  that  under 
the  plea  of  not  possessed  the  defend- 
ant in  the  suit  was  entitled  to  set  up 
the  title  of  the  assignees  to  the  goods ; 
and  that  that  title  reverted  back  to 
the  date  of  the  bankruptcy,  notwith- 
standing the  act  of  the  messenger 
under  the  fiat.  Leake  v.  Loxeday,  2 
Dowl.  P.  C.  N.  S.  6U. 

Two  of  the  next  of  kin  of  an  inn- 
keeper who  dies  intestate  carry  on  the 
business  in  their  own  names,  and  pay 
some  of  the  intestate's  debts,  but  do 
not  take  out  administration  to  her 
estate  ;  they  afterwards  become  bank- 
rupt, and  then  another  of  the  next  of 
kin  takes  out  administration.  Held, 
that  the  stock  in  trade  and  fixtures 
belonged  to  the  administrator,  and  did 
not  pass  to  the  assignees  under  the 
72nd  section ;  the  case  of  Fox  v.  Fisher 
not  establishing,  generally,  that  effects 
in  a  bankrupt's  hands  as  an  executor 
dc  son  tort  are  within  the  operation  of 
that  section.  Ex  parte  Thomas,  2.  M. 
D.  &  D.  2<M  ;  i  Phill.  15^  S.  C. 

In  an  action  brought  by  plaintiffs 


as  assignees  of  R.  S.,  the  charterer  of 
a  certain  ship,  against  G.  C.  as  owner, 
for  alleged  breaches  of  the  charter 
party,  it  being  admitted  on  the  plead- 
ings that  the  bankrupt  was  left  in 
sole  possession  and  management  of 
the  cargo,  with  full  power  to  dispose 
of  or  gain  credit  upon  any  portion  of 
it,  and  having  parted  with  no  docu- 
ment that  was  essential  to  his  power 
of  disposal.  Held,  that  it  passed  to 
the  plaintiff  as  goods  in  the  order  and 
disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy,  under  fi  Geo. 
i.  c.  UL  s.  72.  Belcher  v.  Capper  and 
others,  h.  Scott  N.  R.  257. 

S.  and  0.  assign  all  their  stock  and 
effects  to  trustees,  for  the  benefit  of 
their  creditors,  and  dissolve  their 
partnership;  S.  continues  on  the  same 
premises,  and  carries  on  a  different 
branch  of  trade,  and  soon  afterwards 
takes  in  H.  as  a  partner.  Part  of  the 
stock  of  5.  and  0.  which  had  been  as- 
signed to  the  trustees,  was  a  quantity 
of  New  Zealand  flax,  which  remained 
unsold  upon  the  premises,  but  was 
separately  warehoused  and  kept  dis- 
tinct from  the  stock  of  the  new  part- 
nership, and  was  not  adapted  for  the 
new  manufacture  carried  on  by  S.  and 
//.,  and  six  months  afterwards  a  joint 
fiat  against  S.  and  0.  Held,  that  the 
trustees  were  entitled  to  the  flax,  and 
that  the  clause  of  order  and  disposi- 
tion did  nut  apply  to  such  a  state  of 
circumstances.  Ex  parte  f'ardon,  2. 
M.  D.  &  D.  G9  k 

Fixtures  are  not  within  G  Geo.  L. 
c.  UL  8.  22.    Sim  v.  Grazcbrook,  A 
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Scott,  N.  R.  ;  Ex  parte  Heath- 
coate,  2.  M.  D.  &  D.  711. 

And  see  Fixtures. 

The  defendants,  with  whom  the 
bankrupt  had  deposited  a  policy  of 
assurance  as  security  for  an  advance 
of  money,  sent  an  agent  to  the  office 
for  the  purpose  of  ascertaining  whe- 
ther the  bankrupt  had  paid  the  pre- 
mium, with  directions  to  him  to  pay 
it  if  the  bankrupt  had  omitted  to  do 
so.  The  agent  told  a  clerk  in  the 
office  that  the  policy  had  been  so 
deposited  with  the  defendants. 

Semble,  that  this  was  not  such  a 
notice  to  the  office  as  to  take  the 
policy  out  of  the  order  and  disposition 
of  the  bankrupt,  the  practice  of 
the  office  requiring  the  notice  to  be 
in  writing.  But,  held,  that  it  was  a 
circumstance  amongst  others,  upon 
which  the  jury  were  to  exercise  their 
judgment.  Edwards  v.  Scott,  2  Scott, 
N.  R.  2£iL 

The  bankrupt  was  a  shareholder  in 
a  joint  stock  banking  company,  one 
of  the  rules  of  which  was,  that  the 
bank  should  have  a  lien  on  the  shares 
of  every  shareholder  for  any  balance 
due  from  him  to  the  company  ;  the 
bankrupt  also  carried  on  the  separate 
trade  of  a  banker,  under  the  firm  of 
"  Young  &  Co.,"  and  was  indebted 
to  the  banking  company  in  a  large 
balance  on  a  running  account ;  to 
secure  this  balance,  in  addition  to  the 
company's  lien  on  the  shares  of  the 
bankrupt,  he  had  deposited  with  the 
company  two  policies  of  life  assu- 
rance, and  other  securities,  but  no 


notice  of  the  deposit  had  been  given 
to  the  insurance  office.  Held,  1st. 
That,  no  joint  creditors  of  the  banking 
company  having  proved  under  the 
fiat,  the  company  were  entitled  to 
prove  for  the  residue  of  their  debts, 
after  deducting  the  proceeds  of  their 
securities  ;  2ndly.  That  the  want  of 
notice  to  the  insurance  office  was  not 
conclusive  evidence  of  the  policies 
being  in  the  reputed  ownership  of  the 
bankrupt,  and  that  no  evidence  having 
been  adduced  of  such  reputed  owner- 
ship, the  banking  company  were  enti- 
tled to  the  premises  in  question.  Ex 
parte  Cooper,  2  M.  D.  &  D.  L 

Reputed  ownership  in  a  policy  is  a 
fact  to  be  proved,  and  not  to  be  con- 
clusively inferred  from  absence  of 
notice  to  the  office  of  a  change  of 
ownership.  Ex  parte  Heathcoate,  % 
M.  D.  &  D.  Z1L 

IL  being  a  trader,  and  the  local 
agent  of  an  insurance  company,  whose 
head  office  was  in  Dublin,  effected 
two  policies  of  insurance  with  the 
company  upon  his  own  life,  and  sub- 
sequently assigned  these  policies  over 
to  a  banking  company,  to  which  he 
was  largely  indebted.  At  the  time 
of  the  assignments  respectively,  a 
formal  notice  was  given  to  him  as 
agent  of  the  company ;  LL  subse- 
quently became  bankrupt,  and  after- 
wards died.  On  a  contest  between 
the  assignee  of  the  policies  and  the 
general  body  of  creditors,  held,  that 
the  notice  was  insufficient,  being  a 
Dublin  one,  there  being  nothing  on 
the  face  of  the  policies  to  show  that 
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they  were  effected  in  the  place  for 
which  H_.  was  the  agent.  In  re  llen- 
tiessy,  2.  Dr.  &  War.  555  ;  1  Con.  & 
Law.  55JL  S.  C. 

Sembfe,  where  the  agent  anil  as- 
signee are  the  same  person,  notice  to 
the  agent  is  not  sufficient.  Ibid. 

All  the  assured  in  the  Equitable 
Assurance  Office  are  partners  in  the 
society,  and  therefore  express  notice 
of  an  assignment  of  a  policy  effected 
with  that  society  need  not  be  given 
to  take  it  out  of  the  order  and  dispo- 
sition of  the  assignor.  Duncan  v. 
Chamberlayne,  U  Sim.  VZS. 

Although  no  notice  is  given  to  an 
insurance  office  of  the  deposit  of  a 
policy  with  an  equitable  mortgagee, 
semble,  that  it  is  not  a  case  of  reputed 
ownership,  unless  some  evidence  is 
offered  that  the  bankrupt  was  still 
reputed  to  be  the  owner.  Ex  parte 
Rose,  2  M.  D.  &  D.  13L 

When  the  policy  is  effected  by  the 
bankrupt  with  a  mutual  assurance 
company,  in  which  all  the  insurers 
are  considered  as  partners,  such  a 
notice  is  not  necessary.  Ibid. 

Where  the  bankrupt,  who  was  a 
director  of  a  joint  stock  company, 
mortgaged  his  shares  to  secure  an 
advance  of  money,  but  stipulated 
that  no  notice  should  be  mveu  of  the 
transaction  to  the  company,  not  wish- 
ing it  to  be  known  to  his  brother 
directors,  and  the  mortgagee  acceded 
to  this  stipulation,  the  shares  were  to 
be  held  to  be  in  the  order  and  dispo- 
sition of  the  bankrupt,  within  the 
meaning  of  the  G  Geo.  i,  c.  UL  s. 


Reputed  ownership  of  shares  must 
be  proved,  and  is  not  to  be  conclu- 
sively inferred  from  the  absence  of 
notice  of  any  lien  upon  them.  Ex 
parte  Pauley,  2  M.  D.  &  D.  5J& 

The  mortgagee  of  a  ship  by  bill  of 
sale,  who  has  omitted  to  procure  an 
endorsement  thereof  on  the  certificate 
of  registry,  within  thirty  days  after 
the  return  of  the  ship  to  port,  as  re- 
quired by  the  registry  act,  the  regis- 
tered owner  having  after  that  time 
become  bankrupt,  has  no  equity  dis- 
tinct from  his  legal  rights  to  restrain 
the  sale  of  the  ship  by  the  assignees, 
the  title  to  the  ship  after  the  bank- 
ruptcy depending  upon  the  rule  of 
law  with  regard  to  order  and  disposi- 
tion. Campbell  v.  Thompson,  2  Hare, 
140, 

And  see  Mortgage — Notice. 

(For  reputed  ownership  in  cases  of  dis- 
solution of  partnership.) 
See  Partnership. 

SCOTLAND. 
Fiat  issued  on  affidavit  sworn  there. 
Ex  parte  Rumsey,  2  M.  D.  &  D.  o7 1. 

SCRIVENER. 
See  Trading. 

SECOND  FIAT. 
A  bankrupt  having  obtained  his 
certificate  under  a  second  bankruptcy, 
but  not  having  paid  fifteen  shillings  in 


Second  Fiat. 


IN  DFX. 


Servant. 


the  pound,  sets  up  as  a  tailor  and 
draper,  and  sends  circulars  soliciting 
custom  to  several  of  the  creditors 
who  have  proved  under  the  second 
bankruptcy,  and  among  others  to  one 
of  the  creditors'  assignees.  He  con- 
tinues to  trade  for  five  years,  without 
molestation  on  the  part  of  the  cre- 
ditors, having  his  name  conspicuously 
written  on  the  trade  premises,  and 
having  exposed  to  view  there  stock  in 
trade  of  considerable  value,  and  then 
becomes  bankrupt  a  third  time.  Held, 
that  the  assignee  under  the  last  bank- 
ruptcy could  not  be  called  upon  to 
deliver  up  the  assets  collected  by  him 
to  the  assignees  under  the  second 
fiat.  Et  parte  Jungmichcl,  2  M.  D. 
&  D.  421. 

Assignee  under  a  second  commis- 
sion, under  which  the  bankrupt  ob- 
tains his  certificate,  but  does  not  pay 
\5t,  in  the  pound,  lies  by  while  the 
bankrupt  is  subsequently  trading  to  a 
great  extent  for  a  period  of  eight 
years,  without  making  any  claim  to 
his  subsequently  acquired  property, 
the  party  then  becomes  bankrupt  a 
third  time.  Held,  that  the  assignee 
under  the  third  bankruptcy,  and  not 
the  assignee  under  the  second  com- 
mission, had  on  piiuciples  of  equity 
the  preferable  claim  to  the  property 
thus  subsequently  acquired.  Held 
also  that  such  principle  of  equity  ap- 
plied as  well  to  real  as  to  personal 
estate,  notwithstanding  the  clause  fi 
Geo.  4.  c.  liL  s.  72.  only  applies  to 
personal  estate.  Ex  parte  liutler,  2 
M.  I).  &  D.  731. 


SECURITY 
•      (For  costs.) 
Sec  Costs. 

(P roof  without  giving  up.) 
See  Proof. 

SEPARATE  FIAT. 
{Annulling.) 
See  Fiat. 

SEPARATE  USE. 
See  Married  Woman*. 

SERVANT. 

The  mate  of  a  vessel,  hired  by  the 
master,  who  was  also  one  of  the 
owners,  at  certain  wages,  is  a  servant 
within  the  meaning  of  the  4th  sec- 
tion of  the  Q  Geo.  4*  c.  16.,  and  is 
consequently  entitled  to  six  months' 
wages  upon  the  bankruptcy  of  the 
master  of  the  vessel.  Ex  parte  Horn* 
berg,  2  M.  I).  &  1>.  Cia. 

Semble,  that  the  misconduct  of  a 
clerk  may  deprive  him  of  his  right 
under  the  48th  section  of  the  G  Geo.  4* 
c.  UL  to  be  paid  six  months'  salary 
in  full.  Ex  parte  Hampton,  2  M.  D. 
&  D.  4J^L 

Where  an  affidavit,  in  opposition 
to  a  petition  claiming  tlii *  right,  stated 
that  on  the  clerk's  accounts  being 
taken,  it  would  appear  that  by  his 
imprudence  property  of  his  employer 
had  been  lost,  this  in  the  affidavit  was 
ordered  to  be  expunged,  as  scan- 
dalous and  impertinent,  the  respon- 
dents not  having  proposed  to  take 
the  accounts  and  sustain  the  charge. 
Ibid. 
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Set-off- 


The  payment  in  full  directed  by 
the  18th  section  is  not  to  be  made 
out  of  the  first  monies  got  in,  hut  as 
soon  as  there  is  a  sufficient  fund  for 
the  purpose,  after  proceeding  for  the 
expenses  of  working  the  fiat.  Ibid. 

SET-OFF. 

Commissioners  are  empowered  by 
an  act  of  parliament  to  levy  rates 
and  duties  on  vessels  entering  a  har- 
bour, and  also  tolls  on  vessels  navi- 
gating a  river  communicating  with 
the  harbour,  and  they  arc  required  to 
apply  the  rates  and  duties  in  the  im- 
provement of  the  harbour,  and  the 
tolls  in  the  improvement  of  the  river. 
They  deposit  the  monies  received  by 
them  with  one  of  their  number,  who 
is  a  banker,  and  acts  as  treasurer, 
and  the  accounts  and  drafts  relating 
to  the  harbour  and  river  arc  sepa- 
rated and  distinguished  from  each 
other,  the  banker  having  failed, 
Held,  that  a  debt  due  from  him  on 
one  account  might  be  set  ofT  against 
a  debt  due  to  him  on  the  other,  and 
that  the  assignees  might  be  restrained 
from  proceeding  against  the  commis- 
sioners to  recover  the  latter  debt,  al- 
though the  set-oft'  would  furnish  a 
good  legal  defence.  Ex  parte  Pcarce, 
2  M.  D.  &  I).  LLL 

Assumpsit  by  the  assignees  of  a 
bankrupt  for  goods  sold  and  delivered 
by  the  bankrupt,  with  counts  for  mo- 
ney paid,  had  and  received,  and  on 
an  account  stated.  The  defendant 
pleaded  by  way  of  set-oft',  that  before 
notice  of  any  act  of  bankruptcy,  and 
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before  issuing  of  the  fiat,  and  before 
action  brought,  the  defendant  gave 
credit  to  the  bankrupt  by  accepting 
certain  bills  of  exchange  for  his  ac- 
commodation, and  at  his  request, 
without  any  consideration  or  value; 
which  said  bills  were,  before  notice 
of  the  bankruptcy,  ucgociated  by  the 
bankrupt  for  his  own  use  and  benefit; 
that  the  credits  so  given  were  likely 
to  end  in  debts  from  the  bankrupt  to 
the  defendants ;  and  that  afterwards 
and  before  the  commencement  of  the 
action,  the  defendant  paid  the  said 
bills.  Held  a  good  set-off  under  the 
C  Geo.  <L  c.  liL  s.  iiL  on  the  ground 
that  a  mutual  credit  was  shown. 
Held,  also,  that  the  assignees  could 
not  reply  a  fraudulent  delivery  of  the 
goods.  Russell  v.  Bellt  8  Mees.  & 
Wels.  277. 

And  see  Married  Women. 

SHARES. 
(Following  and  identifying.) 
See  Trust. 

(In  Company,  Mortgage  of.) 
See  Mortgage. 


SHORT  BILLS. 
See  Assignees. 
(Property  passing  to.) 

SHIP  REGISTRY  ACTS. 
See  Reputed  Ownership. 

SOLICITOR. 
See  Costs — Lien. 

SPECIAL  CASE. 
See  Bankruptcy— Fact,  Question 
or. 


Surety 
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STAMP. 
An  agreement  for  sale  of  a  bank- 
rupt's property  by  his  assignees  is 
exempted  from  stamp  duty  by  £  G.  4± 
c.  1<L  s.  Flather  v.  Stubbs,  £G. 
&  D.  290. 

STATUTE  OF  FRAUDS. 
See  Liquidated  Demand. 

STOCK-BROKER. 
See  Assignees. 

SUBSTITUTION. 
(Of  new  Petitioning  Creditor's  Debt.) 
See  Petitioning  Creditor's  Debt. 

SUPPRESSION. 
Of  facts  in  affidavit  on  which  an 
ex  parte  order  is  obtained  is,  of  itself, 
sufficient  ground  for  discharging  the 
order.  Ex  parte  Davidson,  2  M.  D. 
&  D.  371. 

SURETY. 
A  trader  makes  a  promissory  note 
as  a  surety  for  the  debt  of  a  firm. 
The  firm  and  the  trader  become 
bankrupt,  and  the  creditor  proves 
against  the  estate  of  the  trader  on  the 
note,  and  against  the  separate  estate 
of  a  partner  in  the  firm  on  the  debt ; 
a  dividend  is  declared  and  paid  on 
the  former  proof,  but  not  on  the 
latter.  Held,  that  the  assignees  of 
the  trader  were  not  entitled  to  an 
order  to  prove  against  the  joint  es- 
tate of  the  firm  for  the  amount  of 
the  dividend  which  they  had  paid  on 
the  promissory  note.  Ex  parte  Brown, 
2  M.  D.  &  D.  HiL 


The  rule  that  where  a  man  agrees 
to  pay  on  demand  a  debt  not  his 
own,  demand  is  necessary  to  create 
a  right  of  action  against  him,  does 
not  apply  to  the  case  of  a  joint  and 
several  promissory  note  in  which  one 
of  the  makers  is  known  to  join  only 
as  a  surety  for  the  other.  Ex  parte 
Wkitworth,  2  M.  D.  &  D.  lte* 

Bankers  make  an  advance  to  a  cus- 
tomer on  the  security  of  a  joint  pro- 
missory note  of  himself  and  a  surety ; 
the  customer  afterwards  pays  into  the 
bank  generally  sums  exceeding  the 
amount  of  the  advance,  and  also 
draws  out  a  still  larger  amount,  and 
becomes  bankrupt.  Held,  that  the 
surety  is  not  entitled  to  have  the  pay- 
ments appropriated  in  discharge  of  the 
sum  secured  by  the  note.    Ibid.  1 G i. 

On  the  1st  February  the  plaintiffs 
commenced  an  action  against  G.  and 
G.  to  recover  the  amount  of  a  bill  of 
exchange  for  4G8/.  Ll.  9d.,  and  also 
a  large  sum  for  goods  sold  and  de- 
livered and  money  due  on  an  account 
stated.  They  afterwards  filed  an  affi- 
davit in  the  Court  of  Bankruptcy, 
under  the  1  &  2  Vict.  c.  1_10.  s.  8^, 
alleging  G.  and  G.  to  be  indebted  to 
them  in  468/.  I;.  9d.,  for  which  sum 
G-i  and  G.  on  the  1 1th  February  gave 
a  bond  wiili  sureties  pursuant  to  the 
statute.  On  the  5?  1st  March,  the 
plaintiffs  signed  judgment  against  G. 
and  G.  (against  whom  a  fiat  in  bank- 
ruptcy had  issued)  for  1 332/.  1 9s.  Gd., 
which  included  the  4G8/.  li  9d.  On 
the  5th  April  the  plaintiffs  proved 
their  debt  under  the  fiat,  excluding 
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the  amount  of  the  bill  of  exchange  in 
respect  of  which  the  bond  had  been 
entered  into  ;  on  the  12th  April  they 
lodged  a  ca.  sa.  against  G.  and  G.t 
and  on  the  30th  May  commenced  ac- 
tions against  the  sureties  on  the  bond. 
Held,  that  the  proof  under  the  fiat 
was  an  election  to  relinquish  the  ac- 
tion against  G.  and  G.,  and  that  the 
principal  debtors  being  thus  entitled 
to  be  discharged  if  rendered  pur- 
suant to  the  condition  of  the  bond, 
the  sureties  were  entitled  to  summary 
relief  on  motion.  Gcihie  v.  1 1  anon, 
5.  Scott,  N.  R.  A&L 

Assumpsit  for  money  paid.  Plea, 
the  defendant's  certificate  under  a  fiat 
in  bankruptcy,  that  the  money  was 
paid  for  a  debt  of  defendant  due  be- 
fore his  bankruptcy,  for  which  plain- 
tiff was  surety  ;  and  that  plaintiff  paid 
the  mo  cy  without  any  request  from 
defendant,  except  the  request  sup- 
posed to  arise  by  law  from  the  pre- 
mises. Replication,  that  before  mo- 
ney paid  defendant  had  obtained  his 
certificate,  and  that  a  final  dividend 
had  been  made  of  his  estate,  and  that 
there  was  not  any  debt  in  respect  of 
the  payment  of  which  plaintiff  could 
have  proved,  or  for  which  he  could 
have  received  any  dividend. 

On  special  demurrer  to  the  repli- 
cation, held,  that  the  certificate  was  a 
discharge  from  the  claim,  as  the  prin- 
cipal creditor  might  have  proved  ; 
and  if  he  had,  the  plaintiff  would 
have  been  entitled  to  the  benefit  of 
that  proof,  cither  in  reduction  of  his 
liability  to  the  creditor,  if  the  cre- 


ditor received  the  dividends,  or  by 
receiving  the  dividends  himself,  if  he 
paid  the  whole  debt  to  the  creditor ; 
or  the  plaintiff  might  have  paid  the 
debt  at  once  to  the  creditor,  and  have 
himself  proved  before  any  dividend 
was  declared ;  or  if  the  creditor  would 
not  take  the  debt,  the  plaintiff  might 
have  compelled  him  to  prove  for  the 
plaintiff's  benefit.  Jackson  v.Magee, 
%  Gale  &:  Da  v. 

TIME. 

{How  reckoned  under  1  «$  *  £  V*ct' 
c.  LUL  *.  8^ 
See  Act  of  Bankruptcy. 

(For  filing  Warrant  of  Attorney.) 
See  Warrant  of  Attorney. 

TRADING. 

A  person  who  keeps  a  boarding  and 
lodging-house,  where  guests  are  en- 
tertained by  the  month  or  week,  each 
having  a  bed-room  to  himself,  but 
taking  meals  with  the  proprietor  of 
the  house,  is  a  trader.  Gtbton  v. 
King,  L0_  Mces.  &  Wels.  QG1 ;  1  Car. 
&  Mar.  458,  S.  C  at  Nisi  Prius. 

Sctnble,  that  a  member  of  a  gas  com- 
pany is  a  trader.  Ex  parte  Broxcn, 
2  M.  D.  &  D.  IMs 

Where  an  attorney  was  in  the  habit 
of  having  the  money  of  his  client? 
deposited  with  hiin,  to  lay  out  for 
them  upon  mortgage,  and  received 
from  others  a  compensation  or  gra- 
tuity for  procuring  loans  of  money 
for  them,  besides  his  charges  for  pre- 
paring the  mortgage  securities,  he  was 
held  to  be  a  trader  within  the  mean- 
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ing  of  the  bankrupt  laws,  as  a  money 
broker,  and  a  person  receiving  other 
men's  monies  into  his  trust  or  cus- 
tody, whether  or  not  he  might  be 
considered  liable  to  the  bankrupt 
law  as  a  banker  or  scrivener.  Ex 
parte  Gem,  2  M.  D.  &  D.  &L 

In  order  to  render  an  attorney 
liable  to  the  bankrupt  laws  as  a 
"  scrivener,  receiving  other  men's 
monies  into  his  trust  or  custody,"  it 
is  not  enough  to  show  that  he  has 
negotiated  loans,  and  charged  negoti- 
ation money ;  it  must  distinctly  ap- 
pear that  he  has  been  entrusted  (as  a 
general  means  of  obtaining  a  liveli- 
hood) in  the  language  of  the  statute. 
Lott  v.  Melville,  3  Scott  N.  R.  2±6_, 

TROVER. 

By  assignees  of  equitable  sub- 
mortgagee to  recover  deposited  docu- 
ments. Hobson  v.  Mellow,  2  Mo.  & 
Rob.  242. 

Where  a  bill  of  exchange  for  1600/. 
was  deposited  with  the  defendant  as 
an  indemnity  to  a  third  person  against 
a  bond,  which  he  had  executed  to 
the  petitioning  creditor,  under  the  1 
&  2  Vict.  c.  LUL  s.  8^  and  the  de- 
fendant refused  to  deliver  up  the  bill 
on  the  demand  of  the  assignees  of 
the  bankrupt,  although  they  showed 
him  the  bond  in  a  cancelled  state,  and 
he  afterwards  obtained  8HQL  upon 
the  bill :  Held,  in  trover  by  the  as- 
signees for  the  bill,  that  the  obtaining 
money  on  the  bill  was  an  actual  con- 
version of  the  bill,  for  which  the 
bankrupt,  if  no  bankruptcy  had  in* 

VOL.  II. 


tervened,  might  have  sued,  and, 
therefore,  that  the  case  was  within 
the  9£d  section  of  the  6.  Geo.  4,  c. 
1C,  and  the  depositions  under  the  fiat 
were  conclusive  evidence  of  the  bank- 
ruptcy. Held,  (per  Lord  Abinger,  C. 
B.)  that  the  case  would  have  been 
within  the  section  even  if  there  had 
been  no  evidence  of  a  conversion 
except  the  demand  and  refusal.  Held 
also,  that  the  production  of  the  bond 
by  the  assignees  to  the  defendant  in 
a  cancelled  state  was  primft  facie 
evidence  that  it  was  cancelled  with 
the  consent  of  the  obligee.  Held 
also,  that  inasmuch  as  there  was  a 
conversion  of  the  whole  bill,  1600/. 
was  the  proper  measure  of  damages, 
although  800/.  only  remained  due  on 
the  bill.  Alsager  v.  Close,  ID  Mee. 
&  Wels.  576. 

And  see  Protected  Transactions. 

TRUST. 
See  Limitation  over. 

TRUSTEE. 

Trust-funds  were  invested  in  the 
purchase  of  transferable  shares  in  a 
banking  company,  in  the  name  of 
one  of  the  trustees,  who  executed  a 
declaration  of  the  trusts  thereof,  (the 
rules  of  the  company  not  allowing 
shares  to  stand  in  the  names  of  joint 
owners  or  cestui  que  trust*.)  The 
trustee  was  also  a  proprietor  of 
shares  in  his  own  right  in  the  same 
company,  and  made  various  sales  and 
purchases  of  shares  therein.  There 
was  nothing  to  distinguish  which  were 
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the  individual  shares  held  by  the 
different  proprietors,  the  same  being 
in  the  nature  of  capital  expressed  by 
quantity.  The  trustee  contracted  to 
assign  a  certain  number  of  shares  to 
the  banking  campany  as  a  security 
for  the  advances  which  ihey  made  to 
him :  he  afterwards  became  bank- 
rupt. 

Held,  that  the  trustee  must  be  pre- 
sumed to  have  transferred  or  pledged 
such  shares  as  belonged  to  himself 
and  so  far  as  he  had  shares  of  his 
own,  not  to  have  transferred  or 
pledged  the  shares  of  his  cestui  que 
trusts.    Pinkett  v.  Wright,  2  Hare, 

That  therefore  the  cestui  que  trusts 
were  entitled  to  so  many  of  the  shares 
standing  in  the  name  of  the  trustee 
at  the  time  of  his  bankruptcy  as 
could  be  presumed  to  be  identical 
with  the  shares  in  which  the  trust 
funds  were  invested,  from  the  fact 
that  such  a  number  of  shares  had 
always  thenceforward  stood  in  the 
name  of  the  trustee.  Ibid. 

That,  having  regard  to  the  deed  of 
association,  the  banking  company  had 
no  lien,  founded  on  the  general  rela* 
tion  of  partnership,  on  the  shares  of 
a  proprietor  in  respect  of  a  debt 
owing  by  the  proprietor  to  the  com- 
pany. Ibid. 

That  the  right  which  the  directors 
of  the  banking  company  might  have 
under  the  deed  of  association,  of 
withholding  their  approval  of  the 
transfer  of  shares,  cannot  be  exer- 
cised for  the  purpose  of  previously 
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obtaining  payment  of  a  debt  due  to 
the  bank  from  the  proprietors  whose 
shares  are  proposed  to  be  transfer- 
red. Ibid. 

That  the  equitable  title  of  the 
cestui  que  trusts  to  the  shares  pur- 
chased with  the  trust  funds  was  for- 
feited without  notice  to  the  banking 
company  of  the  execution  of  the  de- 
claration of  trust.  Ibid. 

That  the  special  contract  by  the 
proprietor  to  assign  his  shares  to 
the  banking  company  as  a  security 
for  their  advances,  gave  the  bank  a 
lien  on  the  shares  then  standing  in  the 
name  of  the  proprietor,  of  which  he 
was  the  beneficial  owner,  and  that 
the  same  were  not  in  his  order  and 
disposition,  senible.  Ibid. 

A  new  trustee  may  be  appointed 
by  the  Court  in  the  first  instance, 
under  the  £  Geo.  4,  c.  liL  s.  79^ 
without  a  reference.  Ex  parte  StubU, 
2  M.  D.  &  D. 

Bankruptcy  of  a  trustee  is  "  be- 
coming unfit"  to  act  in  trusts  within 
the  words  of  a  power  to  appoint  new 
trustees.  In  re  Roche,  1  Con.  & 
Law.       ;  2  Dr.  &  War.  287,  S.  C. 

Trustee  having  a  partial  beneficial 
interest  in  the  trust  property  may, 
by  deposit  of  the  title-deeds  for  a 
debt  of  his  own,  create  a  good  equit- 
able mortgage.  Ex  parte  Smith,  t 
M.  D.  &  D.  £8J\ 

UNLIQUIDATED  DAMAGES. 

See  Proof — Unliquidated 
Demand. 
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UNLIQUIDATED  DEMAND. 
See  Lien — Mortgage— Proof. 

VENDOR  AND  PURCHASER. 
See  Liquidated  Demand — Mort- 
gage— Notice. 

VESTED  INTEREST. 
See  Legacy. 

WARRANT  OF  ATTORNEY. 
Goods  of  one  M.  were  seized  on 
the  15th  March  under  a  fi.  fa.  upon 
a  judgment  on  a  warrant  of  attorney 
after  a  secret  act  of  bankruptcy.  A 
fiat  issued  against  M.  on  the  18th 
April,  and  the  goods  were  sold  on 
2d  May.  Held,  that  the  execution 
was  defeated  by  the  bankruptcy. 
Lackington  v.  M'LacMan,  5  Scott  N. 
R.  874. 

Sect.  1  of  statute  3  Geo.  4.  c.  39. 
enacts,  that  warrants  of  attorney 
to  confess  judgment  shall  be  filed 

within  twenty-one  days  after  the 
execution."  Sect.  2  enacts,  that  un- 
less they  "  be  filed  as  aforesaid  with- 
in the  space  of  twenty-one  days  after 
the  execution,"  or  unless  judgment 
be  signed  or  execution  issued  within 
the  same  period,  this  and  the  judg- 
ment and  execution  thereon  shall  be 
fraudulent  and  void  against  the  as- 
signees of  the  party  giving  the  war- 
rant, if  he  become  bankrupt  after  the 
expiration  of  twenty -one  days  next 
after  the  execution  of  the  warrant. 
Held,  that  the  twenty-one  days  for 
filing  are  to  be  reckoned  exclusively 
of  the  day  of  execution,  and  that  a 
warrant  executed  on  the  9th  Deccm- 
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ber,  and  filed  on  the  30th  December, 
was  in  time.  Williams  v.  Burgess,  12 
Ad.  &  El.  635. 

A  warrant  of  attorney  which  has 
not  been  filed,  and  on  which  judg- 
ment has  not  been  signed  or  execu- 
tion issued  within  twenty-one  days 
from  the  execution  thereof,  pursuant 
to  3  Geo.  4.  c.  39.,  is  fraudulent  and 
void  as  against  assignees,  though  the 
petitioning  creditor's  debts  upon  which 
the  fiat  is  founded  did  not  exist  at 
the  time  of  the  execution  of  the 
warrant  of  attorney,  or  within  the 
twenty-one  days.  Everett  v.  Wells, 
2  Scott  N.  R.  525  ;  2  Man.  &  Gr. 
269,  S.  C. 

Semble,  that  such  security  is  liable 
to  be  defeated  by  bankruptcy  at  any 
distance  of  time,  unless  execution  be 
actually  executed.  Ibid. 

An  attorney  acting  on  behalf  of 
the  plaintiff  cannot  validly  attest 
the  execution  of  a  warrant  of  at- 
torney, under  the  I  &  2  Vict.  c.  110. 
s.  9.,  although  named  by  the  defend- 
ant himself,  who  knows  him  to  be 
the  plaintiffs  attorney.  The  appli- 
cation may  be  made  at  the  instance 
of  the  defendant  s  assignees,  and  as 
the  warrant  is  a  nullity,  delay  is  im- 
material, in  applying  to  set  aside  a 
judgment  and  execution  signed  and 
issued  thereon.  Cocks  v.  Edwards, 
2  Dow.  P.  C,  N.  S.  55. 

The  decision  of  the  Court  of  Ex- 
chequer, "  that  the  2  &  3  Vxct.  c. 
29.,  has  not  rendered  valid  execu- 
tions or  judgments  on  warrants  of 
attorney  executed  by  seizure  after  a 
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Witness. 


secret  act  of  bankruptcy,  but  not 
completed  by  a  sale  of  the  goods 
prior  to  the  issuing  of  the  fiat,"  af- 
firmed on  error.  Skey  v.  Carter,  2 
Dow.  N.  S.  831. 

WARRANT  OF  COMMIS- 
SIONERS. 

The  plaintiff  was  summoned  by 
Commissioners  of  bankrupt  to  ap- 
pear before  them  at  eleven  o'clock, 
and  produce  an  indenture.  He  ap- 
peared at  eleven,  and  afterwards  at 
one.  While  the  Commissioners  were 
engaged  with  another  case  he  left. 
He  was  subsequently  apprehended 
by  virtue  of  a  warrant  issued  by  the 
Commissioners,  which,  after  reciting 
the  summons,  directed  the  officer  to 
bring  the  plaintiff  "  to  be  examined 


as  aforesaid,  and  to  produce  the  said 
assignment."  Held,  L  that  the  war- 
rant was  regular,  inasmuch  as  it  was 
the  duty  of  the  plaintiff  to  wait  until 
the  Commissioners  were  ready  to 
examine  him.  2*  That  the  warrant 
was  not  vitiated  by  the  introduction 
of  the  words  "  to  be  examined  and 
to  produce  the  said  assignment.'* 
Wright  v.  Maude,  t  Dow.  P.  C.  N. 
S.  517. 

WIFE. 
See  Married  Woman. 

WITNESS. 
To  prove  act  of  bankruptcy  under 
1  &  2  Vict.  c.  110.  s.  8^  attendance 
of,  dispensed  with  at  opening  of  fiat. 
Ex  parte  Bowman,  2  M.  D.  &  D.  2£L 
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